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Preface 


Since the establishment of the General Accounting Office by the 
Budget and Accounting Act, 1921, there have been published 45 
volumes, including this volume, of decisions of the Comptroller Gen- 
eral of the United States. The law authorizes and requires that such 
decisions be rendered in advance, upon request, to the heads of 
departments and establishments and disbursing officers (sec. 8 of the 
act of July 31, 1894, 28 Stat. 208 and 42 Stat. 24, 31 U.S. Code 74), 
and to certifying officers (sec. 3 of the act of December 29, 1941, 55 
Stat. 876, 31 U.S. Code 82d). Decisions also are rendered to claim- 
ants who request review or reconsideration of claims which have been 
disallowed in whole or part, and to disbursing and certifying officers 
who request reconsideration of items for which credit has been dis- 
allowed. The decisions appearing in these volumes have been selected 
as constituting the more important, from the standpoint of general 
application and precedent, of those rendered during each fiscal year. 
It is with the view to preserve such decisions in an authentic and 
permanent form, convenient for reference, and to provide guidance 
for the administrative officers of the Government that these volumes 
are published. 

The decisions contained in this series are made available to Gov- 
ernment agencies in advance of publication of the volume through 


the circulation of mimeographed copies of the decisions and of the 
“Digests of Published Decisions,” as well as by the issuance of monthly 
pamphlets which are consolidated in an annual volume. 


The monthly pamphlets for September, December, and March of 


each year include quarterly index digests. The June pamphlet in- 
cludes a complete cumulative index digest with citation tables for all 
the decisions in the annual volume. 


Six consolidated indexes have been compiled, the first entitled 


“Index to the Published Decisions of the Accounting Officers of the 
United States, 1894-1929,” and the second and subsequent quinquen- 
nial indexes entitled “Index Digest of the Published Decisions of the 


Comptroller General of the United States” covering the following 
periods: July 1, 1929-June 30, 1940; July 1, 1940-June 30, 1946; 


July 1, 1946—June 30, 1951; July 1, 1951—June 30, 1956; and July 1, 
1956—June 30, 1961. These indexes are compiled to assist in research 


for precedents with respect to matters coming within the jurisdiction 


of the General Accounting Office. 


Decisions appearing in the published volumes should be cited by 
volume and page number, as 1 Comp. Gen. 100. Decisions of the 
Comptroller General, which are not seleeted for publication, should 


be cited by the applicable file number and date, for example, B-12345, 
June 23, 1948. 
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1921—To Date 
Name Btate Date of 
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ee | IN a Senna oo cs | Mar. 4, 1966 | 
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James W. McCulloh............ chek binds 5 ecceussual ee. Bene 
ME MINS cucwocccuc«asncesassonta Pennsylvania. __. seusudduoas Apr. 6.1841 
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Name State Date of 

commission 
I ls Ny dinccnncuncsucsccesnce re May 27, 1893 
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1789-1817 
Comptrollers of the Treasury 
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John Steele. ........... North Carolina 1, 1796 
John Davis_._........-. Massachusetts 26, 1795 
Jonathan Jackson...... Massachusetts 25, 1795 
Oliver Wolcott, Jr Connecticut .. 17, 1791 
Nicholas Eveleigh South Carolin . 11, 1789 
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ASSISTANT COMPTROLLERS GENERAL OF THE UNITED STATES 


1981-To Date 
Name State Date of Expiration 
commission of service 
I, Ty aire psinwnwissincnciinciniandicin District of Columbia--_.........- , > 
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ASSISTANT COMPTROLLERS OF THE TREASURY 
1894-1981 
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1 Died in office. 
3 Retired. 
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States—Fire Fighting Services—Government Reimbursement 
Liability 

When a military reservation, a portion of which is a “Federal enclave” ex- 
clusively under the jurisdiction of the United States, is located in a locally 
formed rural fire district that refuses to furnish free fire-fighting services to 
the Government, a contract for fire protection to cover the entire reservation is 
not precluded by the ruling that Federal funds .may not be expended to fight 
fires on a Government reservation, the statutory duty of a State or municipality 
to furnish fire-fighting services to property owners extending to property of the 
United States, the locally established rural fire district having no obligation to 
furnish fire protection services to the Federal enclave and free to redraw 
boundaries to exclude the Federal reservation inadvertently included within 
its boundaries ; therefore, to provide fire protection service the Government may 
enter into a contract with the fire district to cover both the Federal enclave and 
that part of the military reservation that is not under Federal jurisdiction. 


To the Secretary of the Army, July 2, 1965: 


Reference is made to letter of June 1, 1965, from Mr. J. H. Fitch, 
Acting Assistant Secretary of the Army (FM), concerning a problem 
involving fire protection for Fort Missoula, Montana, 44 acres of which 
are under exclusive Federal jurisdiction, and the remainder, some 4,000 
acres, under nonexclusive Federal jurisdiction. 

It is explained that prior to February 1961, the Post Volunteer Fire 
Department provided no-cost fire protection services to adjacent 
civilian property owners, however, due to limited resources it then 
became necessary to withdraw such protection except in unusual cases. 
As a result, the Missoula Rural Fire District was formed pursuant to 
section 11-2008, Revised Code of Montana, which provides that the 
Board of County Commissioners by resolution may form a fire district 
when a petition signed by owners of over fifty percent of the area 
included in the district constituting a majority of the taxpayers, who 
are freeholders of the area, requests formation of such a district. 

Following formation of the Fire District, cognizant military au- 
thorities considered discontinuance of the fire-fighting facilities at 
Fort Missoula. Upon learning of this proposed discontinuance, the 
Fire District, by letter of July 10, 1963, offered its support in exchange 
for the Army fire truck and equipment. In reply of January 23, 1964, 
the Fire District was advised that Fort Missoula authorities could not 
enter into such agreement since the Fort Missoula Reservation was 
within the boundaries of the Fire District. It was also stated in the 
reply that— 

Our regulations, as well as decisions of the Comptroller General, prohibit any 
agreements for fire protection when another fire organization is legally obligated 
to provide such protection. Since we anticipate closing our fire fighting facili- 
ties on 15 February 1964, we must rely on the cooperation and support of the 


Missoula Rural Fire District in accordance with the provisions of Revised Codes 
of Montana, Section 11-2010, and the resolution creating said fire district. 
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Shortly thereafter, in February 1964, the fire-fighting facilities at 
Fort Missoula were discontinued. Subsequently, the Fire District 
alleged that Fort Missoula was properly subject to an assessment for 
support of the Fire District and supported its demands for financial 
assistance by an opinion of the Missoula County attorney dated Decem- 
ber 15, 1964. 

In reply to that demand, the commanding officer asserted that the 
Fort Missoula Reservation was immune to State taxation and therefore 
was not subject to special assessment in support of the Fire District. 
He suggested that the Fire District obtain an opinion regarding the 
matter from the Montana attorney general. 

Pursuant to that suggestion an opinion, dated February 3, 1965, 
was obtained from the Montana attorney general. In that opinion the 
attorney general held that the Fort Missoula Reservation was not sub- 
ject to any form of taxation by the State of Montana or its political 
subdivisions and, consequently, it was not subject to the special fire 
district levy. 

However, he quoted extensively from Part I of a report entitled 
“Jurisdiction Over Federal Areas Within the States” issued by the 
Interdepartmental Committee for the Study of Jurisdiction Over 
Federal Areas Within the States, which report was submitted to the 
Attorney General of the United States and transmitted to the Presi- 
dent in April 1956. 

Such report states in part, that— 


* * * For areas under the exclusive jurisdiction of the United States arrange- 
ments have varied all the way from formal contracts with local agencies to mere 
assumptions on the part of the Federal manager that the local fire department 
will respond if called in an emergency. In cases where the Federal agency has 
its own fire-fighting equipment, the arrangement is generally reciprocal in that 
each party will respond to the call of the other in emergencies beyond the 
capabilities of either’s individual capacity. Where the United States has ex- 
clusive or one of the various forms of partial legislative jurisdiction the furnish- 
ing of these services by the State would appear to be strictly a matter of grace 
although the Comptroller General of the United States has ruled to the contrary. 
In the absence of express agreement by State or local authorities, there is no 
legal obligation whatever on the part of a non-Federal fire company to respond 
to a fire alarm originating within the Federal enclave * * *. 


The Montana State attorney then concludes his opinion by stating 
that— 


There is certainly nothing in Montana’s laws respecting rural fire districts 
which obligates rural fire districts to provide fire protection to areas not in- 
cluded within such districts although such areas may be located within the 
external boundaries of these districts. I am therefore of the opinion that the 
Missoula Rural Fire District is under no legal obligation to furnish fire pro- 
tection services to Fort Missoula. 


Relying on this opinion, the Missoula Rural Fire District on 
April 30, 1965, advised the proper military authorities at Fort Missoula 
that unless an agreement could be reached concerning compensation 
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for fire protection services “* * * it is the intention of the district to 
withdraw any further fire protection from the federal agencies in the 
Fort Missoula area, which will be effective from and after the Ist. 
day of July, 1965, which is beginning new Fiscal year for taxation 
and operation.” 

As indicated in the Acting Assistant Secretary’s letter, our decisions 
have generally held that Federal funds may not be paid to a munici- 
pality for fighting fires on a Government reservation within the limits 
of a city which legally is required to extinguish such fires. Such hold- 
ings were based upon the premise, stated generally, that where there 
existed a statutory duty of a State or municipality to render fire fight- 
ing services to property within its limits, without cost to the owners 
of the property, such duty extended to protecting the property of the 
United States located within such limits without charge therefor. See 
24 Comp. Gen. 599; 26 id. 382, and 32 id. 91. 

In the instant case, it is noted that 44 acres of the Fort Missoula 
Reservation are under the exclusive jurisdiction of the United States. 
Areas so situated are often referred to as “Federai enclaves” and, as 
indicated in the report of the Interdepartmental Committee, quoted 
above, there exists considerable doubt as to the obligation of local fire 
departments to furnish fire protection services to such areas. See also 
Thiele v. City of Chicago, 145 N.E. 2d 637. And, if a contract properly 
may be made with the fire district to furnish fire protection services 
to such 44-acre area, we see no practical objection to including the 
entire Fort Missoula Reservation under such contract. 

Furthermore, as above noted, the Montana State attorney general 
has advised that the Missoula Rural Fire District is not required by 
the laws of Montana to furnish fire protection services to any part 
of the Fort Missoula Reservation notwithstanding the fact that it is 
located within the external boundaries of the district, and authorities 
there have been advised that such services will not be furnished begin- 
ning July 1, 1965. And finally, it is suggested that the Fire District. 
apparently could take action to have its boundaries changed to exclude 
the Federal reservation in that the boundaries inadvertently were 
drawn to include the reservation and there then would be no question 
but that the District would have no obligation to furnish fire protection 
services to the Federal property. 

In view of the facts and circumstances presented in this case, it 
appears that no action can be taken to require the fire district to con- 
tinue to provide the necessary fire protection services to the Fort Mis- 
soula Reservation. Consequently, if in order to secure such protection 
it is necessary to enter into a contract with the fire district covering 
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such services, we will not question the legality of an otherwise proper 


contract. 
[B-156520] 


Bidders—Qualifications—Experience—Responsibility 
v. Responsiveness 


Under an invitation for bids to furnish highly specialized and complex radar 
devices, requiring an extensive period of technical development, preproduction 
preparation and testing, and evidence of bidder ability and capacity to perform, 
the failure of the.low bidder to meet the literal experience qualification of the 
invitation does not require bid rejection where a preaward survey evidences the 
low bidder is qualified to perform on the basis of management and labor capa- 
bilities, including a pool of high level engineering and scientific personnel, physi- 
eal facilities, past and present contractual performance and existing backlog, 
production and quality control, and delivery ability, a determination that is not 
controverted by the bid evaluation report of bidder nonresponsiveness for failing 
to meet the literal experience requirements of the invitation—a matter of respon- 
sibility—ttherefore, notwithstanding the scope of administrative discretion in 
determining bidder responsibility, absent factual information to controvert the 
preaward survey of bidder responsibility, the low bid should be considered for 
award. 


To the Secretary of the Navy, July 2, 1965: 





Reference is made to the letter of May 26, 1965, and enclosures, from 
the Acting Assistant Chief for Purchasing, Bureau of Supplies and 
Accounts, reporting on the protests of LFE Electronics, a division of 
Laboratory For Electronics, Inc., Loral Electronic Systems, a division 
of Loral Electronic Corporation, and GPL Division, General Pre- 
cision, Inc., each objecting to award of a contract by the Navy Pur- 
chasing Office under Invitation for Bids No. 600-454-65 to any other 
bidder. These protests were also the subject of additional correspon- 
dence from the Bureau of Naval Weapons under date of June 16, 1965. 
Award of a contract under this invitation is being held in abeyance 
pending decision of our Office on the respective protests. 

The subject invitation, issued February 11, 1965, by the Navy Pur- 
chasing Office, as procuring agency for the Bureau of Naval Weapons 
on this requirement, called for bids on furnishing stated minimum to 
maximum quantities of AN/APN-153(V) Doppler Navigation Radar 
Sets, consisting of specified components, as well as certain option items, 
support equipment, supply items, design data, and engineering draw- 
ings. The invitation also provides for furnishing and testing a pre- 
production model, with the final test report to be submitted for 
approval not later than January 17, 1966. Delivery is required in ac- 
cordance with an established schedule commencing in May 1966. In 
addition, the invitation contained an experience qualification clause 
which, as amended, reads as follows: 
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CAUTION TO BIDDERS 


The navigation sets called for by this invitation are highly spevialized and com- 
plex radar devices, utilizing the Doppler principle and electro-mechanical analog 
devices. As of this date, very few concerns have successfully produced this type 
of equipment. The production of this equipment would require an extensive 
period of technical development and preparation for manufacture including that 
for building and testing a pre-production model. Prior to any award resulting 
from this invitation for bids, bidders must: 

(a) demonstrate existence of, or ability to institute rapidly, a quality con- 
trol program meeting ‘requirements of MIL—Q—9858A. 

(b) demonstrate that it has produced in quantity and under quantity pro- 
duction techniques, airborne electronics equipment to Military Specifi- 
cations, K-Band Radio Frequency Equipment, and Airborne Ground 
Velocity Sensors using the Doppler Principle and Electro-Mechanical 
Analog Devices. 
demonstrate availability of facilities (a) to satisfy the “Quality As- 
surance Provisions” for the AN/APN-153 (V), as set forth in Section 
4 of MIL—-N-23407A (WEP) and (b) that are capable of a production 
rate of 70 AN/APN-153 (V) systems per month. 

(d) demonstrate plans for acquisition of tooling, special tooling and test 
equipment. 


Note: 

The evidence to be provided under the above paragraph should be furnished 
with the bid, and in any event, must be made available prior to award, if re- 
quested by the Government. The adequacy of such evidence of the bidder’s 
ability to perform the proposed contract will be a primary factor in determining 
the responsibility of the bidder. 


Of the thirteen bids received and opened on March 29, 1965, the six 


lowest bids, as evaluated, are as follows: 


. Loral Electronic Systems 
. LFE Electronics 


. Oregon Technical Products Division 
. Texas Instruments, Inc. 

. The Magnavox Company 

. GPL Division 


The contracting officer has stated that he was unable to make an affirma- 
tive determination of Loral’s responsibility because it did not demon- 
strate compliance with the Caution to Bidders clause. He therefore 
proposes to make award to LFE as the lowest responsible bidder. 

The contracting officer’s determination, pursuant to Armed Services 
Procurement Regulation (ASPR) 1-904.1, concerning the responsi- 
bility of the two lowest bidders is embodied in his statement of facts 
dated May 26, 1965, from which we quote paragraphs nine and eleven: 


9. The protest of Loral Electronic Systems, reference (b), is based on its con- 
tention that it is the low bidder, that it has demonstrated fully its capability of 
producing the required equipment and that the survey by the Inspector of Naval 
Material, New York, fully supports this position. The Inspector of Naval Mate- 
rial in the conclusion of his report, enclosure (10), finds Loral qualified to produce 
under IFB600-454-65. However, on Page 4 under PRODUCTION, Paragraph 
d(3), the report states in part “Many members of this engineering staff 
appear to have reasonably good Doppler Radar Navigation and Mapping System 
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experience though corporate experience appears limited to a recent prototype 
development Underwater Doppler Sonar Velocity Sensor for an aircraft type 
navigation system installed in a submersible vehicle.” 


11. Results of the technical review of all the data submitted by the three lowest 
bidders as detailed in Bureau of Naval Weapons letter dated 19 May 1965, en- 
closure (12), indicate that the low bidder, Loral Electronic Systems, was unable 
to demonstrate, as required under “Caution to Bidders” paragraph (b), that it 
had produced in quantity and under quantity production techniques Airborne 
Ground Velocity Sensors using the Doppler Principle and Electro-Mechanical 


Analog Devices. In view of the technical review of the technical experience of 


Loral, the Contracting Officer was unable to make a positive determination that 
Loral could responsibly meet the delivery requirements of the IFB. The technical 
review further indicates that LFE, the second low bidder, meets the minimum cri- 
teria established under the “Caution to Bidders,’ and the Contracting Officer 
has concluded, therefore, that LFE is the low responsible bidder. 


Extensive and well reasoned presentations of the three protesting 
bidders’ points and contentions have been submitted by their respective 
representatives. In substance, it is Loral’s contention that, under cited 
decisions of our Office, it may not be considered nonresponsible for fail- 
ing to meet all of the requirements of the experience qualification clause 
since the only valid determination of its responsibility was the affirma- 
tive determination of the Inspector of Naval Material (InsMat). LFE 
says, in substance, that the “established principle” of our Office not to 
question the contracting officer’s determination of responsibility where 
such determination has a “reasonable factual basis” is for application 


here and that both the BuWeps report and the InsMat report support 
such a determination. GPL’s position is that neither Loral nor LFE 


are qualified and that neither was responsive to all of the requirements 
of the experience qualification clause. ‘Therefore, it says it is the lowest 
responsive and responsible bidder and should receive the award. 


While the statutes governing public procurement by formal adver- 


tising permit award only to the responsible bidder submitting the lowest 
responsive bid, it is neither the province nor the intention of our Office 
to determine the responsibility of prospective Government contractors. 


Responsibility is a question of fact to be determined by the contracting 


officer and necessarily involves the exercise of a considerable range of 
discretion. However, it is the function and jurisdiction of our Office 
to insure that Government procurements are made in accordance with 
applicable law, and this necessarily involves review of the administra- 


tive discretion to the extent necessary to see that it has been exercised 


within proper limits. In this regard, it is our duty to determine from 
the record before us whether the information and data relied upon by 
the contracting officer in finding the low bidder, Loral, to be nonrespon- 


sible as to this particular procurement reasonably support that finding. 


In this connection, it should be noted that we have adopted the rule in 
prior cases that we will not substitute our judgment for that of the con- 
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tracting officer, unless it is shown by convincing evidence that the find- 
ing of nonresponsibility was arbitrary, capricious, or not based on sub- 
stantial evidence. 43 Comp. Gen. 257; 38 Comp. Gen. 778,781. In the 
instant case, the foregoing principles must be applied so as to give effect 
both to the statutory mandate that award be made to the lowest respon- 


sive and responsible bidder, and to the experience qualification clause 
which was incorporated into the present IFB, as quoted above under 


the heading “Caution to Bidders.” 
Responsibility has been defined as including, among other things, 


organization, technical experience, knowledge, skills, “know-how,” 
technical equipment, and facilities. 38 Comp. Gen. 864. While we 
have held that consideration for the award of a contract may be lim- 
ited, where the interests of the Government would be served thereby, to 
those bidders meeting specified qualitative and quantitative experience 
requirements in a specialized field where the bidding conditions so 
provide, 37 Comp. Gen. 196, id. 420, we have also held that the purpose 
of experfence qualification clauses such as in the subject invitation is 
to facilitate the determination of responsibility by the contracting offi- 
cer. 37 Comp. Gen. 420. However, it is basically the position of our 
Office that the bids of responsible bidders may not be rejected merely 
for failure to meet the literal requirements of such provisions, but that 
where there is any reasonable ground for doubt there must be a specific 
determination of nonresponsibility, based upon consideration of the 


qualifications of the particular bidder. See 39 Comp. Gen. 173 and 
cases there cited. As was stated at page 178 of the foregoing decision, 
“the statement of such qualifications should not be considered as hav- 
ing the effect of transforming the purely factual question of responsi- 
bility into a legal question of conformity to the invitation.” In other 


words, since the experieuce requirements stated in the “Caution to 
Bidders” clause of the present invitation go to matters of responsi- 
bility, as defined heretofore, the Lorai bid may not be rejected merely 


because it is nonresponsive to such clause. Quoting further from 
page 178 of the foregoing decision, “even though the bidder may fail 


to meet some of the qualifications prescribed by the invitation, we 
believe that rejection of the low bid and award to any other bidder 
should be supported by a specific determination, based upon considera- 


tion of the qualifications of the particular bidder, that the low bidder 


was not a ‘responsible’ bidder within the meaning of the statute.” 


In determining the validity of the contracting officer’s finding that 
Loral was not a responsible bidder we must therefore look to the infor- 


mation and data available to and relied upon by him. The contracting 


officer requested a partial preaward survey of Loral by the Inspector 
of Naval Material, New York, pursuant to Navy Procurement Direc- 
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tives (NPD) 1-905.4. The survey was conducted at the Bronx, New 
York facilities of Loral on April 26, 27, and 28, by six representatives 
of InsMat, some or all of whom are alleged to have had some part in 
supervising or administering prior contracts for this or similar equip- 
ment by GPL. The results of the survey were reported to the Navy 
Purchasing Office by a letter dated May 13, 1965, with twelve support- 
ing enclosures. The survey included consideration of Loral’s capa- 
bility with respect to its management and labor, physical facilities, 
past and present contractual performance and existing backlog, pro- 
duction, and quality control. A profile of key personnel was sub- 
mitted as an enclosure with the comment that a “review of the profiles 
indicates a high level of engineering and scientific pool which can be 
considered particularly appropriate for utilization on the APN/153 
program. A high level of achievement in pulse train separation tech- 
niques and K-Band Antenna Range (AN/ALQ-53) experience should 
prove to be a definite advantage in the critical areas of design and 
manufacture.” Another important observation of the survey team 
indicative of Loral’s capability is the following from paragraph d(3), 
page 4, of the report: 

(3) The engineering staff appears to be an excellent risk to support quantity 
manufacture of “Airborne ground velocity sensors using the Doppler principle 
and electromechanical analog devices” from performance type military specifica- 
tions and MIL—D-70327 Class II Guidance Plans. Many members of this engi- 
neering staff appear to have reasonably good Doppler Radar Navigation and 
Mapping System experience though corporate experience appears limited to a 
recent prototype development Underwater Doppler Sonar Velocity Sensor for an 
aircraft type navigation system installed in a submersible vehicle. The wealth of 
corporate experience with Airborne Electronics Countermeasures, Navigation and 
Antisubmarine Systems employing Electro-mechanical analog and digital devices 
tends to affirm qualification to support quantity manufacture of “Airborne ground 
Velocity Sensors using the Doppler principle and Electromechanical analog 
Devices.” 

It is clear that the survey team also considered Loral’s past and present 
production of airborne equipment, including K—Band radio frequency 
equipment and electro-mechanical analog devices, to be important 
qualifying experience for the subject procurement. We refer to para- 
graphs c(1) and d(2) on page 4 of the report, and particularly to the 
last sentence of the latter paragraph which reads as follows: 

* * *. The technological relevancy of this past experience serves to support the 
ability of the concern to perform on subject bid. 

It was also found that Loral either had “in-house” standard and 
special test equipment necessary to support the AN/APN-153 pro- 
gram or the ability to produce or purchase such equipment. The 
report is also positive with respect to Loral’s quality control capability. 
It appears that the team initially had some qualms about Loral’s 
ability to meet the “tight” delivery schedule. However, any doubts in 
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this area were resolved to the satisfaction of the survey team upon 
examination and consideration of Loral’s production program chart, 
production delivery schedule, open capacity, adequate facilities and 
test equipment, and ability and intention to utilize multi-shifts if 
necessary. Based upon the survey, the Inspector of Naval Material 
concluded that Loral was qualified to perform in accordance with all 
the requirements of the subject invitation. 

The contracting officer also requested and received a review and 
evaluation of the bids of Loral and LFE, as well as the third low bid- 
der, Oregon Technical Products, from the Bureau of Naval Weapons. 
The evaluations were forwarded to the Navy Purchasing Office under 
date of May 19, 1965, some 6 days after the InsMat report to the Pur- 
chasing Office was dated. While the InsMat report is not listed among 
the references considered in making the evaluation of Loral, and it is 
stated in the second paragraph of the Bureau’s letter that the evalua- 
tions and findings are based on the information furnished by the bid- 
ders, we were advised in the course of a conference with the Bureau 
and Purchasing Office personnel that they had seen and discussed the 
InsMat report before making the evaluations. At any rate, their eval- 
uation of Loral is as follows: 


LORAL BLECTRONIOS SYSTEMS 


The bidder has not met the criteria of submitting documentation or other 
evidence to demonstrate experience in producing airborne ground velocity 
sensors using the doppler principle. 

Airborne Ground Velocity Sensors such as the AN/APN-153(V) are relatively 
new and complex devices. The data processing required to extract the Ground 
Velocity from the received Electromagnetic Signal is not found in other types of 
airborne equipment. This contractor with no experience in the manufacture of 
Airborne Ground Velocity Sensors would not be alert to the potential problems 
and peculiarities associated with the equipment and may not be prepared to 
counter these threats without resultant untimely delays in deliveries. This is 
fortified by the fact that no immediate engineering experience in the type of 
equipment was evidenced even though the contractor did evidence an ultimate po- 
tential in this area based on his past record in underwater Doppler and Airborne 
K-Band. However such potential does not meet the criteria of current experience 
in either engineering model or quantity manufacturing. 

Therefore, lacking experience in the production of Airborne Ground Velocity 
Sensors using the Doppler principle, Loral is not considered responsive under 
that portion of the criteria set forth in the IFB. [Italics supplied.] 


It is clear from the above that the only determination made by the Bu- 
reau and submitted to the contracting officer, insofar as is stated, was 
that Loral was not responsive to the experience qualification require- 
ment of the invitation with respect to production of airborne ground 
velocity sensors using the Doppler principle. No determination con- 
cerning Loral’s responsibility or lack of it was made. However, the 
statement was made that Loral “did evidence an ultimate potential in 
this area based on his past record in underwater Doppler and Air- 
borne K-Band,” but it was concluded that “such potential does not 











10 DECISIONS OF THE COMPTROLLER GENERAL [45 


meet the criteria of current experience in either engineering model or 
quantity manufacturing.” 

We are cognizant of the fact that the contracting officer is not 
bound to accept the determination of responsibility made by InsMat, 
but is free to consider other sources of information and data in making 
his determination. This principle is recognized by NPD 1-905.4 un- 
der which the InsMat survey was initiated, where it is stated in sub- 
paragraph (c) that “the final determination and responsibility as to a 
contract award is that of the contracting officer.” However, this reg- 
ulation also provides in subparagraph (a) that the contracting officer 
“shall utilize such surveys to the maximum extent practicable in the 
evaluation of a responsible prospective contractor (see ASPR 
1-903).” Certainly, where there are conflicting surveys as to the ques- 
tion of responsibility, and other factual information and data avail- 
able, it is the prerogative of the contracting officer to consider and 
weigh all these evidentiary data and to make the determination re- 
quired by the application of his own best judgment thereto. However, 
in the instant case it is our opinion that the contracting officer had no 
such conflict of surveys, information, or data. There was never any 
contention that Loral met literally the experience requirements with re- 
spect to production of airborne ground velocity sensors using the Dop- 
pler principle. On the other hand, the only consideration and evalu- 
ation of the specific capabilities of Loral resulted in a definite finding 
that it was fully qualified and capable of performing the work to be 
contracted for. This determination was based on a technical evalua- 
tion of Loral’s ability and qualifications to meet all aspects of the pro- 
curement, including engineering, production and testing, and quality 
control, within the delivery schedule prescribed by the invitation, and 
such determination was uncontroverted. In these circumstances, we 
cannot say that the contracting officer’s determination of nonresponsi- 
bility, based only upon the preconceived opinion of the Bureau of 
Weapons that the contract requirements could not be met by any bid- 
der who had not had the particular degree and kind of experience 
stated in the invitation, was reached upon substantial grounds. 

During our consideration of this matter, this distinction between 
responsibility and responsiveness was discussed with the Bureau of 
Naval Weapons and Navy Purchasing Office personnel, and upon their 
expressing the opinion that Loral was, in fact, nonresponsible even 
though they had failed to so state in their evaluation, they were 
afforded an opportunity to submit, among other things, a specific find- 
ing, supported by reasons, as to Loral’s responsibility. We subse- 
quently received a copy of a letter dated June 16, 1965, from the Bu- 
reau to the Navy Purchasing Office. Although the reasons justifying 
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the use of the experience requirement are amply stated and not ques- 
tioned by our Office, we cannot say the same for the conclusion that 
Lora] is not responsible. The following is the supplemental evaluation 
of Loral: 


SUPPLEMENTAL EVALUATION OF LORAL ELECTRONICS 


Lora] Electronic Systems has not had nor has demonstrated any prior experi- 
ence in the production of Airborne Ground Velocity ‘Sensors using the Doppler 
Principle. A review of brief resumes of Loral key engineering personnel fails to 
show any depth of experience in Airborne Ground Velocity Sensors using the 
Doppler Principle. Although their background and experience in the production 
of military electronic equipment may be otherwise satisfactory as shown by the 
INM Survey, it is the determination of the Bureau of Naval Weapons that Loral 
lacks experience in the field of Airborne Ground Velocity Sensors using the 
Doppler Principle as required. Consequently, Loral Electronics System is not 
considered a responsible bidder. 

It is clear that this evaluation differs in only two respects from the 
earlier evaluation. This evaluation concludes that Loral is nonre- 
sponsible because it has not had experience in the field of airborne 
ground velocity sensors using the Doppler principle, rather than 
merely nonresponsive, as was the earlier conclusion, for the lack of 
such experience. In addition, the Bureau considers the Loral key 
engineering personnel lacking in depth of experience in airborne 
ground velocity sensors using the Doppler principle. While these two 
factors certainly have a bearing on the question of Loral’s responsi- 
bility, we do not think the conclusion of nonresponsibility based there- 
on can be accepted as a strictly factual determination conflicting 
with the affirmative determination of InsMat which was based upon 
an intensive and complete survey of many of the facets of responsi- 
bility by men connected with the prior production of similar equip- 
ment and presumably familiar with the production problems involved. 

In support of its contention that the contracting officer’s determi- 
nation of Loral’s nonresponsibility has a reasonable factual basis and 
is therefore not subject to question by our Office, LFE has submitted an 
extensive and comprehensive brief. The crux of the argument is that 
both the BuWeps and InsMat reports indicate that Loral’s lack of ex- 
perience in the “radar Doppler field” make its ability to produce and 
deliver the equipment on time highly questionable, and that it is there- 
fore nonresponsible. We agree that this is a reasonable statement of 
the BuWeps position as expressed in its supplemental evaluation. 
However, as above indicated, we do not feel that the BuWeps deter- 
mination of nonresponsibility may properly be accorded the weight it 
would command if it were uncontroverted or based upon more than 
Loral’s lack of experience in producing this particular item. We feel 
that the BuWeps evaluation was not based upon a complete investiga- 
tion of Loral’s qualifications, but rather upon an arbitrary determina- 
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tion that no bidder other than a past producer of the equipment could 
qualify. Although we have given due consideration to LFE’s argu- 
ment that the InsMat conclusion that Lora] is responsible is at variance 
with its specific findings, we do not agree that this is the case. For 
example, on page 9 of LFE’s letter of June 3, 1965, the words “risk,” 
“calculated risk,” and “extremely tight” are taken out of context in rela- 
tion to their use in the InsMat report to create the illusion that the 
InsMat findings are, in fact, that it is highly unlikely that Loral can 
meet the delivery requirements. The phrase “calculated risk” is used 
by InsMat to describe Loral’s plan to procure production material prior 
to approval of its preproduction model to insure that production and 
delivery will not be delayed for the lack of material to work with. The 
word “risk” is used on page 4, paragraph d(3), of the InsMat report 
in referring to the engineering staff as an “excellent risk to support 
quantity manufacture of ‘Airborne ground velocity sensors using the 
Doppler principle and electromechanical analog devices’. . . .” With 
respect to the further statement on page 9 of LFE’s letter that, “The 
report admits that Loral does not have required special production 
test equipment but will have to fabricate it,”’we direct attention to 
page 5, paragraph e(2), of the InsMat report, where it is stated: 

(2) The contractor, in his inventory of electrical and mechanical instruments, 

is well equipped to handle most of the testing and gaging aspects for the equip- 
ment in question. Where special test equipment and tools are required, the con- 
tractor is capable of building or will purchase, as appropriate. 
Further reference is made in Exhibit A of the June 3 letter to Loral’s 
lack of the necessary test equipment and inability to obtain or produce 
such equipment, and the inability to conduct the required tests. We 
think these contentions are answered by the above quoted passage, as 
well as by the following from page 3, paragraph b(5) : 

(5) It is essential to realize, that in this proposed procurement, that the 
various test programs required to support the AN/APN-153 program are all 
within the scope of similar requirements on existing programs at Loral. One 
such test is the Reliability Assurance test (Agree), which is currently being 
performed successfully on AN/ANK-2 [sic] equipments utilizing in-house Loral 
facilities. Existing environmental facilities would permit all pre-production 
qualification tests other than shock, explosive, sand/dust and salt spray. This 
in-house capability provides better control for the scheduling of the program. 
A considerable part of Exhibit A is devoted to a refutation of Ins- 
Mat’s conclusion that “technological relevancy of . . . past experience 
serves to support the ability of the concern to perform on subject bid.” 
Since our Office is without the technical expertise to make a qualified 
determination of a dispute of this nature, we are constrained to accept 
the InsMat decision in this regard. 

This entire matter has been carefully considered by our Office with 
due regard for the scope of administrative discretion properly involved 
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in determining the responsibility of bidders on Government work; 
however, for the reasons stated above the present record does not in 
our opinion furnish adequate factual or legal basis for the proposed 
rejection of the low bid of Loral. Therefore, in the absence of other 
factual information controverting the finding of the Inspector of 
Naval Material we believe that the bid of Loral should be considered 
for award. 

In view of our conclusion concerning Loral’s bid under the sub- 
ject invitation, it is not necessary for us to consider the contentions 
of Loral and GPL regarding LFE’s experience in quantity production 
of “K-Band Radio Frequency Equipment.” 

The file forwarded with the letter of May 26, 1965, is returned with 
the exception of the Contracting Officer’s Statement of Facts, Bureau 
of Naval Weapons’ letters of May 19, 1965, and June 16, 1965, and the 
Inspector of Naval Material Letter of May 13, 1965. 


[B-156692] 


Patents—Infringement—Government Liability—Consideration in 
Bid Evaluation 

The omission in an invitation to bid on radio equipment of provisions for patent 
indemnification and the evaluation of patent infringement liability in accord- 
ance wth 10 U.S.C. 2305(c), providing for consideration of “price and other 
factors” in ascertaining the low bid, does not invalidate the invitation for in 
addition to the absence of a patent indemnity provision contributing to a 
reduction in price, the end product, including the “basic circuitry” of the 
equipment—a component of the end product on which the Government has a 
royalty-free license—having been developed for military use, paragraph 9-103 
of the Armed Services Procurement Regulation, prescribing patent indemnity 
coverage for supplies sold or offered for sale to the public in the commercial 
market, has no application, and the matter of patent infringement is for 
resolution by the Court of Claims as provided by 28 U.S.C. 1498, except when 
administratively settled pursuant to 10 U.S.C. 2386. 


To Richard V. Kearney, July 2, 1965: 


Reference is made to your letters of April 29 and June 11, 1965, 
protesting that Navy Purchasing Office invitation for bids IFB-600- 
625-65-S does not provide for patent indemnification of the Gov- 
ernment nor for consideration of the Government’s patent infringe- 
ment liability in the evaluation of bids. 

The subject invitation solicited bids for AN/URC-35 radio trans- 
ceivers which set, together with the AN/WRC-1 radio transmitter- 
receiver set, was developed for the Navy by General Dynamics 
Electronics (GD/E) under contract NObsr-77628 issued in June 1959. 
The procurement experience related by the Bureau of Ships in report 
dated June 1, 1965, a copy of which was furnished to you, in purchasing 
production quantities of the AN/WRC-1, furnished the basis in part 
for the Bureau’s determination to omit a patent indemnification 
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provision from the invitation and patent infringement liability from 
bid evaluation. The Bureau has shown that the AN/WRC-1 has 
been purchased in production quantities under three contracts sub- 
sequent. to the development contract. The first contract was consum- 
mated with your firm on a sole-source basis. The second contract was 
awarded after advertising for bids on alternate bases of patent in- 
demnity and no patent indemnity. Your company bid an identical 
price on either basis and was awarded the contract as the lowest 
responsible and responsive bidder. As a result of a claim to patent 
rights by you, the patent indemnity basis was included in the invitation 
although the invitation further disclaimed that any determination had 
been made as to the validity of the claim. The bid price differentials 
due to the inclusion of the patent indemnity provision ranged from 
zero to $738,716. The third contract was awarded to the Bendix 
Corporation after advertising for bids on the same basis as is now 
provided in the invitation for AN/URC-~35. This unrestricted basis 
was chosen as it was believed that it would produce more than the 
usual dollar savings if bidders were assured that there was no chance 
at all that they would be subject to any infringement. liability. The 
unit price on the AN/WRC-1 dropped from $20,997 under the first 
production contract to $8,850 under the second production contract 
to $6,043 under the third production contract. 

In addition to believing that the absence of a patent indemnity 
provision effectively contributed to a reduction in prices in the AN/ 
WRC-1 and would result in a substantial savings to the Government 
under the immediate invitation which covers a first-time production 
of AN/URC-35, the Bureau believes that the immediate situation is 
not the kind for which the Armed Services Procurement Regulation 
(ASPR) requires patent indemnity coverage in the invitation. 

In that connection, ASPR, in paragraph 9-103, provides: 

Patent Indemnification of Government by Contractor. In order that the Gov- 
ernment may be reimbursed for liability for patent infringement arising out of 
or resulting from the performance of construction contracts or contracts for 
supplies which normally are or have been sold or offered for sale to the public 
in the commercial open market or which are the same as such supplies with a 
relatively minor modification thereof a clause providing for indemnification of 


the government is to be included in such contracts in accordance with the 
instructions set forth below. * * * 


Additionally, paragraph 9-103.1 provides : 


(a) Except as prohibited by 9-108, the [patent indemnity] clause * * * is 
appropriate in formally advertised construction contracts and shall be included 
in formally advertised contracts for supplies when it has been determined in 
advance of issuing the invitation for bids that the supplies (or such supplies 
apart from relatively minor modifications to be made thereto) normally are or 
have been sold or offered for sale by any supplier to the public in the commercial 
open market. 

7 * * * . * * 
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(b) Where a supply contract calls in part for specific components or spare 
parts which normally are or have been sold or offered for sale by any supplier 
to the public in the commercial open market, or such items with relatively minor 
modifications, the Patent Indemnity clause of (a) above shall be modified by 
adding to the end of the clause either of the following sentences : 

The foregoing shall not apply to the following: 

(Specifically identify the items to be excluded from the Patent Indemnity 
clause. ) 
or 

The foregoing shall apply only to the following: 

(Specifically identify the items to which the Patent Indemnity clause 
applies.) 

The Bureau’s position is that the supplies involved in the procure- 
ment are the AN/URC-35 sets; that such sets are not commercial 
items, but are military items developed for military use for the 
Government ; and that patent indemnification is not required for these 
articles under ASPR 9-103, since they are not normally offered for 
sale to the public in the commercial market, despite your preparation 
and distribution of a catalogue sheet describing the equipment after 
its development under Government contracts. Further the Bureau 
points out that ASPR 9-103 speaks of “supplies” whereas your con- 
cern is for the “basic circuitry” for which you assert a patent claim. 

Assuming that the Bureau is correct that the patent claim does not 
go to the “supplies” but to the “basic circuitry,” the conclusion is re- 
quired that, if the basic circuitry is not the supply item, it is a com- 
ponent of the supply item and, with respect to “components,” ASPR 9- 
103.1(b) provides the same test of commercial application as is applied 
to “supplies.” In that regard, the “interchangeability” section of the 
invitation requires that to maintain the commonality of related equip- 
ments interchangeability shall extend to include all the constituent 
circuits of the Government-furnished AN/WRC-1, which, as noted 
at the outset, was developed together with the AN/URC-35 under the 
same contract. 

We observe that you have represented that you have entered into 
licensing agreements with foreign manufacturers authorizing them 
to utilize the patents which you claim to be applicable and that the 
licensees have incurred liability for $1,200,000 royalties thereunder. 

The Navy has pointed out that, under the development contract, the 
Government obtained a royalty-free license to any invention conceived 
or first actually reduced to practice in the performance of the work 
required under the contract. The Navy maintains that under that con- 
tract it obtained a royalty-free license to use the basic circuitry. On 
the other hand, you allege that the invention was reduced to practice 
prior to award of the contract and have submitted affidavits and pic- 
tures in support of your assertion. The Navy reports that it has been 
unable to accept the conclusions in the affidavits because patents were 
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not obtained until 3 years after the issue of the development con- 
tract. Moreover, it indicates that consideration of the matter will 
take several months because of complex technical and legal problems. 

Having regard for the facts related above it is our view that the 
Navy was not legally required to include a patent indemnity pro- 
vision in the invitation for bids. The cited provisions of ASPR 9- 
103 only require the indemnity clause to be included in contracts for 
supplies which normally are sold or offered for sale to the public in 
the commercial open market. The equipment here involved does not 
fall within that category. Insofar as the “basic circuitry,” which is a 
component of the end product, is concerned, since the Navy is contend- 
ing that it has a royalty-free license to use it, there obviously would be 
no legal requirement that an indemnification clause be included in the 
invitation to cover that item. 

Regarding your contention that if patent indemnity is not provided 
in the invitation possible patent infringement liability must be pro- 
vided for in the evaluation of bids in accordance with 10 U.S.C. 
2305(c) providing for consideration of “price and other factors” in 
ascertaining the low bid, we concur with the Bureau that patent in- 
fringement liability is not for evaluation in the consideration of bids. 
The matter of infringement and the ultimate fixing of a reasonable 
compensation therefor is for ultimate resolution by the Court of 
Claims as provided by 28 U.S.C. 1498, with the possible exception of 
an administrative settlement under the authority of 10 U.S.C. 2386. 
Until a settlement is reached the matter is speculative. In that con- 
nection see B—141459, March 29, 1962, wherein our Office held that it 
was not necessary to include a reasonable amount of damages for patent 
infringement in the low bid since there had been no showing of any 
liability on the part of the Government for reasonable compensation 
under 28 U.S.C. 1498 in connection with previous purchases made 
under like circumstances. While in B-77738, January 10, 1949, our 
Office stated that these uncertain costs should be considered, we do not 
find that our Office has ever relied upon that decision in a similar 
patent situation and we have in fact expressed a different view in 
B-141459 cited. 

Accordingly, your protest is denied. 


[B-50602] 


Compensation—Removals, Suspensions, Etc.—Deductions From 
Back Pay—Higher Salary of Grade to Which Demoted 
An employee who pursuant to the recommendation of the Civil Service Commis- 


sion is retroactively restored to his former GS—14 position, $15,640 per annum, to 
the date he was reduced to a GS-13 position at the higher salary rate of $15,855, 
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is entitled to the higher GS-13 salary for the period of reduction in grade, and the 
amount of the difference between the two salary rates for the period which was 
collected from the employee may be refunded to him, notwithstanding 5 U.S.C. 
652, which provides for the reduction of interim net earnings from back pay and 
the retention of earnings in excess of the retroactive compensation due an em- 
ployee, is not applicable to demotions, the Commission having predicated its 
restoration recommendation on sections 12 and 19 of the Veterans Preference Act. 


To the Administrator, Housing and Home Finance Agency, July 6, 
1965: 


On June 15, 1965, you requested our decision whether, under the facts 
and circumstances hereinafter set forth, an employee of your San 
Francisco Regional Office is indebted to the United States in the amount 
of $56.80. 

As related, the employee was notified by memorandum of Septem- 
ber 25, 1964, that his position—Realty Officer, GS—1170—14, $15,640 per 
annum—was being abolished. In lieu of separation the employee was 
offered a grade GS-13 position (Realty Specialist, GS—1170-13) at a 
salary rate of $15,855 per annum. Although accepting the offer of 
the grade GS-13 position, the employee appealed his reduction to the 
Civil Service Commission and the Commission determined that the 
administrative action was erroneous and recommended that the em- 
ployee be restored to his former position in grade GS-14 retroactively 
to the date of his reduction in grade (November 6, 1964). The action 
recommended by the Commission was complied with on February 24, 
1965. 

The question here involved is whether the employee is entitled to the 
higher GS-13 salary (step 10, $15,855 per annum) he received be- 
tween November 6, 1964, the date of his demotion, and February 24, 
1965, the date he was retroactively restored to his former grade and 
salary (GS-14, step 4, $15,640 per annum). ‘Such higher salary, in 
the aggregate amount of $56.80, was deducted from the March 12, 1965, 
pay check of the employee. 

In support of his claim for refund of the $56.80 the employee con- 
tends he had a de facto status in the grade GS-13 position and that 
therefore he was entitled to retain the $56.80 which was collected from 
him. 

We note that the act of August 24, 1912, as amended by the act of 
June 10, 1948, 5 U.S.C. 652, authorizing back pay in removal and 
suspension cases, provides for the reduction of the back pay due an 
employee under its provisions only by the amount of the interim net 
earnings, there being no provision requiring or authorizing the collec- 


tion by the Government of any amount earned in excess of the retro- 
active compensation otherwise due. Thus, under that statute interim 


235-533 O 67-4 
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net earnings in excess of the retroactive compensation due an employee 
may be retained by the employee. 

While 5 U.S.C. 652 is not applicable to demotions such as here in- 
volved—it being assumed that the recommendation of the Civil Service 
Commission was predicated on sections 12 and 19 of the Veterans Pref- 


ence Act, see 39 Comp. Gen. 639—we are not aware of any reason for a 
different rule in this type of case. Accordingly, the employee is en- 


titled to retain the higher salary earned in the position to which 
demoted, and the $56.80 collected from him may be refunded. 


[B-156812] 


Pay—Retired—Annuity Elections for Dependents—Cost 
Deductions—Age Basis 


Upon the retirement of an officer of the uniformed services on April 1, 1960, at the 
age of 60, the cost of the annuity he elected on October 29, 1954, to provide for his 
wife, born October 2, 1913, was properly computed on the basis that the officer 
was 14 years older than his wife, section 404 of the regulations for the Uni- 
formed Services Contingency Option Act of 1953, in effect at the time the officer 
retired, and substantially the same as the provision in the regulations issued 
under the Retired Serviceman’s Family Protection Plan, providing that the ages 
of an active member and his named dependents on their “nearest” birthday as of 
the date of retirement are the ages to be used in calculating the required retired 
pay reduction, and nearest meaning immediately adjacent to or in closest prox- 
imity, 2 days less occurring between October 2, 1959, the forty-sixth birthday of 
the officer’s wife and the date of his retirement on April 1, 1960, than between 
April 1, 1960 and October 2, 1960, the cost of the annuity to the officer may not be 
decreased on the basis that he was only 13 years older than his wife at the time 
of retirement. 

To Lieutenant Colonel H. W. Kasserman, Department of the 


Army, July 7, 1965: 


Further reference is made to your letter dated April 26, 1965, re- 
questing an advance decision as to the propriety of payment of a 
voucher in the amount of $131.76, in favor of Major General Douglas 
V. Johnson, 0 15 072, USA, retired, representing the difference between 
reduction in retired pay computed on his spouse’s age of 46 and the 
reduction in retired pay computed on 4614 years for the period April 1, 
1960, through March 31, 1965, under the provisions of the Retired 
Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446. Your 
request was forwarded here by first indorsement dated May 17, 1965, 
of the Office, Chief of Finance under D.O. No. A-851 allocated by the 
Department of Defense Military Pay and Allowance Committee. 

Pursuant to an election of options executed October 29, 1954, General 
Johnson elected to receive reduced retired pay in order to provide an 
annuity for his wife, Helen Jeane Johnson, under option 1 at 1% of 
his reduced retired pay combined with option 4. General Johnson 
was born September 27, 1900, and his wife’s date of birth was October 2, 
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1913. When he retired effective April 1, 1960, he was considered to 
be 60 years of age, his wife was considered to be 46 years of age and 
the cost of the annuity was computed under the appropriate tables on 
the basis of a member older than his dependent wife by 14 years. 


Since it is your view that under our decision, B-155385, of November 9, 
1964, 44 Comp. Gen. 276, it might be considered that Mrs. Johnson 


was 4614 years of age on April 1, 1960, you raise a question as to 
whether the cost of the arinuity should be computed on the basis of the 
member’s age of 60, older than his dependent spouse by 13 years. 

Section 404 of the Regulations for the Uniformed Services Con- 
tingency Option Act of 1953, as approved by the Secretary of Defense, 
November 1, 1953, pursuant to the authority of Executive Order No. 
10499, dated November 4, 1953, in effect at the time General Johnson 
retired, provided that the ages to be used for calculating reduction 
of retired pay will be the ages of the member and his named depend- 
ents on their nearest birthday as of the date of retirement in the case 
of an active member and as of the date of election in the case of a 
retired member. The regulations issued under the authority of the 
Retired Serviceman’s Family Protection Plan contain substantially 
the same provision. 

“Nearest” means immediately adjacent to or in closest proximity. 
There were 2 days less between October 2, 1959, Mrs. Johnson’s forty- 
sixth birthday, and April 1, 1960, than between April 1, 1960, and 
October 2, 1960. Thus, as of April 1, 1960, her nearest birthday in 
point of time was October 2, 1959. Hence under the plain terms of 
the regulations the cost of the annuity in this case was correctly com- 
puted on the basis that the member was older than his dependent 
spouse by 14 years. 

Accordingly, there is no authority for payment of the voucher 
enclosed with your letter and it will be retained here. 


[B-156839] 
Bids—Qualified—All or None—Combination of Procurements 


A qualifying rubber-stamped notation to the effect the bidder reserves the right 
to modify bid prices if the quantity to be awarded against any item or any com- 
bination of items differs from the quantities specified, placed opposite a condition 
in an invitation providing that the Government may accept any item or group of 
items of the two major items and subitems being procured, and containing an 
option for increased quantities, may not be interpreted as an “all or none” bid 
entitling the bidder, low on item 2, to an award of both items, the universality of 
the qualifying notation failing to reserve to the bidder a right to modify prices 
should the Government make separate awards of items 1 and 2, and the reserva- 
tion precluding other than an “all or none” award at variance with the rule of 
competitive bidding under formally advertised procurement that bid prices may 
not be modified after bid opening, the qualified bid may be withdrawn without 
prejudice to other bidders. 
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To the Secretary of the Army, July 7, 1965: 


We have received protests from Friez Instrument Division of The 
Bendix Corporation, and Keltec Industries, Inc., and a report from 
United States Army Materiel Command, dated June 18, 1965, concern- 
ing a proposed award of a contract pursuant to Invitation for Bids 
(IFB) AMC(A)36-038-65-861 (WEI), for 130 Gun Direction Com- 
puters M18 with Equipment, and 178 Magnetic Memory Disks. 

The IFB requested bid prices for the above items in the following 
manner : 

Column Column 
A B 


(Option Qty.) 
1 GUN DIRECTION COMPUTER Mis W/ 
EQUIPMENT, in accordance with Drawing No. 
A10525735 Rev. A, dated 15 Nov. 1963, specifi- 
cation MIL—C-60184 dated 18 March 1965, MIL- 
Q-9858A dated 16 Dec. 1963 and all data listed 
on Technical Data Package List No. 10525735 
dated 11 Feb. 1965. (FSN 1220—448-0130) 

PU ere ee, Fe at ee cae wa. 6... BRARARAA 

Item 1b. (Option up to 50% of Item la.)_. ea. XXXXXX $2 _ 


a a le ae 150 eR. Sees Dmemae 
Item id. (Option up to 50% of Item ic.)_. ea. XXXXXX $2 
8S ree ere 00a. C....... KRAAAARAA 
Item If. (Option up to 50% of Item le.).. ea. XXXXXX $ WH 
0 SRS eS ee aes Gea. 6... AARARee 
Item ih. (Option up to 50% of Item 1g.).. ea. XXXXXX $ ~~ _ 
EN ee Be tnd ie wean a 250 am De  ttieon: sea 
Item 1j. (Option up to 50% of Item li.).. ea. XXXXXX $ HW _ 


NOTE: Bids should be entered as unit prices alk. For Items la, le, le, 1g 
and li, enter a unit price for quantity shown. For Items 1b, Id, lf, lh and 1j, 
enter a unit price for option quantity. 


OPTION FOR INCREASED QUANTITY (Jan. 1961) (Applies to Item No. 1, 


above only) 

The Government may increase the quantity of supplies called for herein by 
requiring the delivery of the numbered line item identified in the Schedule as an 
option item at the price set forth therein. The Contracting Officer may exercise 
this option cumulatively at any time within the period specified in the Schedule 
up to the limit of the applicable option by giving written notice to the Contractor. 
Delivery of the items added by the exercise of the option shall continue imme- 
diately after, and at the same rate as delivery of like items called for under this 
contract unless the parties otherwise agree. 

NOTICE TO BIDDERS (Item la. THRU ITEM 1j.) 

It is the intent of the Government to solicit bids on the above listed alternate 
quantities. An award against any of the above alternate quantities will carry 
with it an option on the part of the Government to increase said quantity up to 
50% within 90 days of the award. 

All bidders will submit bids with unit prices for basic quantities indicated in 
Column A, above, and unit prices for up to 50% option quantities indicated in 
Column B, above. 

Attention is directed to paragraph 8.c (Award of Contract) of SMUFA Form 
20-1872 Rev. 28 Feb. 1964. 
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Immediately prior to opening the bids, the Government’s firm requirements will 
be announced. Evaluation of bids will be made against this specific quantity. 
For example, if at the time of bid opening the firm known government’s require- 
ments total 200 computers, each offeror’s bid will be computed as follows: 

One hundred and eighty times the price quoted in column A plus 20 times the 
unit price quoted in column B. The sum of these two figures will be considered 
for evaluation purposes, the bid for that particular bidder. 

Any quantity announced at the opening in excess of an alternate quantity will 
reduce the option quantity by the amount of such excess. In the above example 
the 50% option of 180 amounting to 90 would be reduced by the amount of 20 
leaving a balance of 70 to be exercised by the option. 

NOTE: Should the final contract quantity subsequent to the exercise of all 
options exceed any of the higher alternate quantity bid upon in the Invitation for 
Bid, the Government reserves the right to, at its option, adjust the unit price to 
that quoted for the higher alternate quantity in addition to which the unit price 
for the option quantity applicable to such higher alternate quantity will be 
utilized for any quantity above such higher alternate quantity. Such adjustment 
shall represent the new total contract consideration. 


Column Column 
A B 
(Option 
Qty.) 
2 MEMORY, MAGNETIC DISK, Part No. 
1052600, in accordance with Specification MIL—-M-— 
60183 dated 18 March 1965 and all data listed on 
Technical Data Package List No. 10525735 dated 
a Wr ig ee te ee OR: Seen Ow 


‘ Award of Items 1 and 2 above will be made to one bidder on an “All or None”’ 
asis. 


Amendment No. 1 to the IFB deleted the “All or None” provision 
stated in the last quoted sentence. 

Paragraph 8(c) of the Terms and Uonditions of the invitation pro- 
vided : 

(c) The Government may accept any item or group of items of any bid, unless 
the bidder qualifies his bid by specific limitations. UNLESS OTHERWISE 
PROVIDED IN THE SCHEDULE, BIDS MAY BE SUBMITTED FOR ANY 
QUANTITIES LESS THAN THOSE SPECIFIED: AND THE GOVERNMENT 
RESERVES THD RIGHT TO MAKE AN AWARD ON ANY ITEM FOR A 


QUANTITY LESS THAN THE QUANTITY BID UPON AT THE UNIT PRICE 
OFFERED UNLESS THE BIDDER SPECIFIES OTHERWISE IN HIS BID. 


Friez undertook to qualify its bid to limit the Government’s right 
of acceptance by stamping beside paragraph 8(c) the following 
language. 


The Friez Instrument Division reserves the right to modify its bid price(s) if 
the quantity to be awarded against any item or any combination of items dif- 
fers from the quantities specified herein. 


Friez, whose bid on Item 2 was the lowest received thereon, contends 
that the above clause clearly negatives any right of the Government 
to award only Item 2 to it. Friez insists that it has properly qualified 
its bid as being “All or None” and is entitled to award of both items, 
since its bid offers a lower overall price than any other bid or combina- 
tion of bids which does not include award to Friez of Item 2. Friez 
has supported its position by submitting a brief which places con- 
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siderable emphasis on the inclusion in its stamped impression of the 
phrase “or any combination of items.” To that brief Friez has at- 
tached copies of its invoices for the purchase of the subject impression, 
and for the purchase of a prior impression which did not contain the 
quoted phrase. Friez asserts that the language of the earlier stamped 
impression was changed to its present form in 1957 for the specific 
purpose of using it to preclude awards for a single item, or even for 
several but not all items of a multi-item bid. 

Keltec, the low bidder for Item 1 (120 Computers under “la” and 
10 additional Computers under “1b”), contends that the Friez quali- 
fication quoted above had the effect of reserving the right to modify 
bid prices only where an award is proposed for lesser or different 
quantities than those stated under any individual item or items in the 
IFB, but that the qualification did not amount to an “All or None” 
qualification which would preclude an award of less than all of the 
items listed in the IFB. Keltec asserts that if Friez’s intention was 
as it now alleges it to have been, Friez would have used the “simple 
language” of that “precise” term, “All or None,” as did Keltec (and 
one other bidder) in an alternate bid. Therefore, Keltec demands 
that it be awarded a contract for Item 1. 

Based upon advice of counsel, the contracting officer has interpreted 
the Friez stamped qualification as reserving the right to modify prices 
only where an award is proposed for quantities of an item or items less 
than the quantities stated in the IFB. He has concluded that since 
he proposes to award Items 1 and 2 without any variation from the 
quantities stated in the IF B, and since the stamped impression did not 
amount to an “All or None” qualification on the Government’s right 
to.award items separately, the condition stipulated in Friez’s reserva- 
tion does not arise. 

The Weapons Command and the Materiel Command both disagree 
with the contracting officer. In the view of the Weapons Command, 
in which the Materiel Command concurs, the question is “whether the 
language of the stamped condition extends to more than a single bid 
item, i.e., a ‘combination of items’,” and the proper answer is in the 
affirmative. Otherwise, it is said, there would have been no need for 
the phrase “or any combination of items,” inasmuch as the language 
“the quantity to be awarded against any item” would in itself have 
been sufficient to protect Friez from award for one or both items where 
the quantity of the item or items had been reduced. 

We can readily perceive a reasonable basis for Friez’s reluctance to 
use the phrase “All or None” for this procurement, since the phrase 
is generally appropriate only where definite quantities are involved. 
35 Comp. Gen. 383, 385. Although the word “All” may be taken to 
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refer to all of the guantity for one item where only one item is being 
procured, its more frequent application is to confine any award to all 
items or groups of items stated in the IFB. Cf. 37 Comp. Gen. 814 
with 42 zd. 748 and paragraph 2-404.5, Armed Services Procurement 
Regulation. Whether “All or None” may by itself refer to quantities 
within items, as well as to the items stated in an IFB, is subject to 
question. However, we are not called upon to determine the effect 
of the words “All or None,” since Friez did not use them and neither 
of the bids which were so qualified appears to be in line for award. 

We believe that in asking “whether the language of the stamped 
condition extends to... a ‘combination of items’,” the Weapons Com- 
mand has misstated the issue. While there would appear to be no 
doubt that Friez’s “language” is intended in some manner to extend 
to a “combination of items,” it is equally clear that the attempted res- 
ervation of a right to modify prices is specifically based upon a differ- 
ence between “the quantity” to be awarded against an item or “com- 
bination of items,” and “the guantities” stated in the IFB. The subject 
of the disputed clause is “quantity” rather than “combination of 
items,” and the object of the preposition “against” is “quantities” 
rather than “combination of items.” 

In our view, had Friez wished to reserve a right to modify prices 
if the Government attempted to award it either Item 1 or Item 2, 
separately, it should and could have worded such a reservation with 
far greater clarity than the one expressed by the stamped qualification. 
The fact that the clause used by Friez was a rubber-stamp impression 
is evidence of an attempt to develop language which would serve the 
bidder’s purposes under a varieiy of bidding circumstances, and as is 
not uncommon with stock phrases, its intended universality is not 
persuasive as to its appropriateness in any individual case, nor is it 
indicative of an intention to limit its meaning so clearly that it would 
necessarily have the same effect in all circumstances. 

We have so far ignored the obvious point that the attempted reser- 
vation of a right to “modify” prices quoted in a bid under a formally 
advertised procurement is completely at variance with all settled rules 
of competitive bidding under which no modification of a bid price 
(except a modification in favor of the Government by the bidder whose 
bid is already the most favorable and entitled to award ahead of any 
other) can be permitted after bid opening. In our view, the framing 
of the qualification in a form designed to permit such prohibited modi- 
fication further demonstrates its inappropriateness for this 
procurement. 

We believe it abundantly clear from what has been said above that 
the language of the stamped impression does not, by itself, constitute 
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such specific limitation as is contemplated by paragraph 8(c) of the 
Terms and Conditions of the invitation. It follows that the stamped 
impression would not prevent the Government from awarding a bind- 
ing contract for Item 2 to Friez. With respect to the extraneous evi- 
dence submitted by Friez after bid opening to clarify the language 
of the stamped impression, it is our opinion that such evidence may 
not be used to support an interpretation which is not otherwise clear 
from a reading of the language itself and which would have the effect 
of displacing Keltec as the low bidder for Item 1. See 43 Comp. Gen. 
817 and 40 Comp. Gen. 393. 

There remains the question of whether Friez may be permitted to 
withdraw its bid for Item 2. While we have concluded above that the 
Government could have awarded a binding contract to Friez for Item 
2 on the basis of the bid as offered, we believe the extraneous evidence 
submitted by Friez in support of its protest must be construed as actual 
notice that it intended its bid to be interpreted to preclude such an 
award. Under the circumstances it would appear that an award made 
without regard to that evidence would be of questionable validity, 
and since consideration of the evidence for purposes of establishing 
grounds for withdrawal would not prejudice other bidders, we will 
interpose no objection to permitting Friez to withdraw its bid for 
Item 2. 


[B-156466] 


Contracts—Negotiation—Two-Step Procurement—Late Bid on 
First Phase 


Notwithstanding late delivery to the procurement office of a proposal under a 
Letter Request for Technical Proposals of the first step of a two-step procurement, 
directed to the designated officer bearing the required information, and timely 
delivered by air freight to the shipping and receiving area of the installation, the 
letter request failing to furnish procurement office information, the proposal 
should not be rejected and the proposer may be afforded an opportunity to bid 
on the second phase of the procurement, a strict cutoff date for acceptance of 
proposal not being warranted in view of the fact the proposal was addressed in 
conformity with the letter request, the proposals received containing no prices 
could not become binding contracts by acceptance, no public opening intended, 
the proposals remained in the sole knowledge of the Government and the indi- 
vidual proposers, and no delay or interference had occurred in the orderly and 
expeditious evaluation of the proposals for technical merit only. 


To the Secretary of the Air Force, July 8, 1965: 


Further reference is made to the protest of Dynatronics, Incorpo- 
rated, against rejection by the Wright-Patterson Air Force Base, Ohio, 
of its proposal under Letter Request for Technical Proposal Nr. 5D- 
7596-KNA. This protest was the subject of a report dated May 27, 
1965, from the Chief, Procurement Operations Division, Directorate, 
Procurement Policy, DCS/S&L. 
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The subject proposal was issued January 22, 1965, as the first step of 
a two-step procurement, with a closing date of February 22,1965. It 
is reported that, because such date was a legal holiday, the time was 
extended to the close of business on February 23, 1965, but it is not 
shown that any formal notice to that effect was given. 

Dynatronics, Incorporated, realizing that there would be no mail 
deliveries on February 22, dispatched its proposal by air freight on 
February 20. Delivery was made to the shipping and receiving area 
at Wright-Patterson by the Airborne Freight Corporation on Febru- 
ary 23 at 9 a.m., after attempted delivery on the 22d was unsuccessful 
because the Base was closed to business. The proposal was directed 
exactly as indicated in the RFP, and bore on its cover the RFP number 
and the name and telephone number of the officer designated therein, 
but no attention was paid thereto by the receiving personnel and the 
proposal did not reach the procurement office until March 3. It is 
reported that the normal time of delivery of an air freight package at 
Wright-Patterson would have been about 32 hours, and that the pro- 
posal would therefore have been late in any event. The administra- 
tive position is that since Dynatronics elected to send its proposal by 
air freight it was its responsibility to see that it was delivered to the 
designated office within the appointed time, and that applicable regu- 
lations preclude consideration of a late proposal under the circum- 
stances here present. 

It is Dynatronics’ contention that its proposal is properly for con- 
sideration for either of two reasons. First, it contends that the letter 
request did not specifically require, in clear and unmistakable lan- 
guage, that the proposals must be received in the procurement office on 
or before the close of business on the 23d, because the “plain and simple 
meaning” of paragraphs 9 and 12 of the letter request is that the pro- 
posals need only be directed to or addressed to the procurement office, 
but not delivered to said office; and that the letter request “does not 
successfully invoke the full scope of the ASPR clause entitled ‘Late 
Technical Proposals (Jan 1964)’.” The referenced paragraphs of the 
letter request are as follows: 

9. Your technical proposal (NOT INCLUDING ANY PRICING INFORMA- 
TION) must be received not later than 22 February 1965. Late proposals shall 
not be considered for award except under the circumstances permitted by the pro- 
visions attached hereto entitled ‘““‘Late Technical Proposals (Jan 1964).” 

12. All inquiries relative hereto, as well as technical proposals, shall be directed 
to the Procurement Officer at AFSC Systems Engineering Group (RTD), ATTN: 
SHKNA, Lt. Gerald M. Rosen, Wright-Patterson AFB, Ohio, or telephone Dayton, 
Ohio 258-7111, Extension 34127 or 34227. 

The second basis of Dynatronics’ protest is that it was induced to 
attempt delivery by air freight rather than by the normal and custom- 
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ary postal service by the fixing of a national holiday as the closing 
date, and that it should not be penalized for having used its best efforts 
to comply with this unusual requirement. 

With respect to Dynatronics’ first contention, we feel that there is 
substantial doubt whether the circumstances of this case justify the 
procurement officer’s determination that Dynatronics’ proposal was 
late and therefore not. for consideration under applicable regulations. 
While paragraph 3-505 (a), Armed Services Procurement Regulation, 
provides that proposals received in the “office designated in the request 
for proposals after the time specified” are “Late Proposals” and may 
be considered only under the circumstances therein stated, which are 
not applicable here, we think the subject letter request failed to 
“designate” the specific “office” intended for receipt of proposals with 
sufficient clarity to warrant the conclusion that Dynatronics’ proposal 
was late if not received in the procurement office within the time 
specified. In view of the fact that there was not involved any public 
opening of bids; that the proposals contained no prices and could not 
become binding contracts by acceptance; and that the contents of the 
proposals could not under applicable regulations be disclosed, we are 
inclined to the view that receipt of Dynatronics’ proposal, addressed 
in conformity with paragraph 12, at the installation prior to the time 
specified satisfied the purpose of both the letter request and of the 
applicable regulation. 

Considering the nature of the solicitation in this case—that it was 
for unpriced technical proposals which remain in the sole knowledge 
of the Government and the individual proposers and on which no 
action is intended or can be taken except evaluation of the technical 
merits—we see no valid reason for a strict cutoff date except to prevent 
delay or interference with the orderly and expeditious evaluation of 
such proposals. Since in this instance it appears that the Dynatronics’ 
proposal was in fact reviewed and evaluated, for the purpose of 
determining whether it contained an important scientific or technical 
breakthrough justifying its consideration even if regarded as a late 
proposal, and since it does not appear that this review delayed the 
evaluation of other proposals, we conclude that refusal to consider it 
as a timely proposal, in the circumstances here present, would serve no 
proper purpose of the Government and would impose an improper 
and unwarranted hardship on Dynatronics, Incorporated. 

Accordingly, any further necessary evaluation of the Dynatronics’ 
proposal should be completed and an opportunity afforded to the firm 


to bid on the second phase of the procurement if such evaluation is 
favorable. The file enclosed with the report is returned. 
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[B-156496] 


Lease—Purchase Program—Rent—Appropriation Prohibition 


A proposed lease construction arrangement for parking facilities to accommo- 
date privately owned automobiles at a Veterans Administration hospital to be 
built in proximity to the University of Chicago School of Medicine, the facilities 
to be occupied jointly with the University, and the availability of which is 
necessary to the acquiescence of the University to the building of the hospital, 
is within the purview of the appropriation limitation contained in the Independ- 
ent Offices Appropriation acts beginning with the fiscal year 1963, prohibiting 
payment of rental on lease agreements for the accommodation of Federal agencies 
in buildings costing the lessor in excess of $200,000 to construct, except when a 
prospectus for a lease construction has had congressional approval, and the 
restriction applicable even though the parking facilities will be shared with the 
University, funds appropriated to the Administration are not available for 
garage facilities under a lease construction arrangement, and the prospectus for 
any lease construction of space for a proposed hospital should be submitted to 
the appropriate congressional committee. 


Fees—Parking—Disposition 


The use of parking fees the Veterans Administration charges employees and 
visitors at hospitals to defray the costs of operating and maintaining parking 
facilities, any balance to go into the hospital fund, is not in accord with 38 U.S.C. 
5004, authorizing the construction and maintenance of garages on Veterans 
Administration hospital reservations, and the deposit of money received from 
the use of the garages as miscellaneous receipts, but not authorizing the use of 
income to defray costs, and as no distinction between a garage and a parking 
facility as to the disposition of fees collected is warranted, income from parking 
facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 484 providing 
that gross amounts of money received from any source must be deposited, without 
deduction, into the general fund of the Treasury, the parking fees received by 
the Veterans Administration may not be used, absent specific statutory authority 
for the use of the income. 


To the Administrator, Veterans Administration, July 9, 1965: 


Further reference is made to your letter of April 6, 1965, requesting 
our opinion on several questions which have arisen in connection with 
the providing of parking facilities for privately owned automobiles 
at future hospitals of the Veterans Administration, now being planned 
or under construction. 

In conformity with the Veterans Administration’s general plan to 
select hospital sites adjacent to medical schools, a site for a 760-bed 
Veterans Administration hospital has been selected near the University 
of Chicago School of Medicine. One million eight-hundred thousand 
dollars was included in the 1965 Budget of the United States Govern- 
ment “for a site and planning a 760—bed hospital at Chicago, Ill.” It 
further appears that for the construction of the hospital $17,093,000 
has been included in the 1966 Budget. 

The selected site is owned in part by the University of Chicago and 
the remainder by the City of Chicago, Department of Urban Renewal. 
The site, however, will provide very little, if any, off-street parking. 
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Yet local regulations call for off-street parking facilities as an adjunct 
to constructing a facility as planned. In the situation the Department 
of Urban Renewal has indicated it would consent to the Veterans 


Administration acquiring the proposed site if satisfactory parking 
facilities were made available to serve the proposed Veterans Ad- 
ministration hospital and the University of Chicago hospital, which 
we assume is in close proximity to the Medical School. For that 
purpose the Department of Urban Renewal has offered to construct 
an underground garage to be located between the School of Medicine 


and the contemplated Veterans Administration hospital. The position 
of the University of Chicago is reflected in a recent letter from which 
you quote: “This garage is of major and crucial importance to the 


University’s acquiescence-to the hospital being built on the Midway 
site.” 


In connection with the suggested underground garage the Depart- 
ment of Urban Renewal has inquired whether the Veterans Adminis- 
tration would lease or otherwise guarantee the occupancy, for Veterans 
Administration purposes, of a specified number of spaces at an agreed 


rate. The inquiry of the Department gives rise to the question of the 
authority of the Veterans Administration to lease garage space for 


the accommodation of private vehicles and the availability of its 
appropriations therefor. 

The leased garage space will be used as an adjunct to the proposed 
hospital to accommodate the automobiles of consultants, attending 
physicians, patients (particularly paraplegics and out-patients), and 
volunteer workers. The remaining spaces would be made available, 
on a fee basis, to hospital employees, visitors and others. 

For the purpose of extending benefits to veterans and dependents, 
the Administrator of Veterans’ Affairs may, “to the extent he deems 
necessary, procure the necessary space for administrative, clinical, 
medical, and out-patient treatment purposes by lease, purchase, or 
construction of buildings * * *.” 38 U.S.C. 5012(b). The Adminis- 
trator also has the authority to “construct and maintain on reserva- 
tions of Veterans Administration hospitals and domiciliaries, garages 
for the accommodation of privately owned automobiles of employees 
at such hospitals and domiciliaries.” 38 U.S.C. 5004. 

In view of the broad leasing authority of the Administrator, and 
the congressional policy of providing for the accommodation of pri- 
vately owned automobiles of Veterans Administration hospital em- 
ployees, there appears to be for consideration only the question of the 
availability of Veterans Administration funds for the contemplated 
lease. Cf.43 Comp. Gen. 131. 
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The Independent Offices Appropriation acts, authorizing appro- 
priations for the Veterans Administration, have since the fiscal year 
1963 contained the limitation— 


No part of any appropriation contained in this Act shall be used for the 
payment of rental on lease agreements for the accommodation of Federal 
agencies in buildings and improvements which are to be erected by the lessor 
for such agencies at an estimated cost of construction in excess of $200,000 or 
for the payment of the salary of any person who executes such a lease agree- 
ment: Provided, That the foregoing proviso shall not be applicable to projects 
for which a prospectus for the lease construction of space has been submitted 
to and approved by the appropriate Committees of the Congress in the same 


manner as for public buildings construction projects pursuant to the Public 
Buildings Act of 1959. 

You advance the view that the appropriation restriction is not 
applicable to the Chicago situation because the proposed parking ac- 
commodations could not be said to have been erected by the lessor for 
the Veterans Administration, since it is understood that the University 
of Chicago hospital and the public generally will have access to and 
the use of a substantial part of the parking facilities. 

We must reject the view that the restriction is applicable only in 
the situation of total or substantially total occupancy by Federal 
agencies. Neither the terms nor the apparent purpose of the restric- 
tion, to prevent lease-construction agreements, warrants such a limited 
application ; particularly so in the Chicago situation, involving a con- 
templated garage of 600 car capacity at the estimated construction 
cost of $3 million or a 1,000 car garage at the construction cost of 
approximately $5 million, and where the needs of the proposed 760-bed 
hospital will require setting aside a substantial portion of the several 
million dollar structure for the use of the Veterans Administration. 
We may also add that in the contemplated situation of leasing garage 
facilities to implement the needs of a proposed hospital, there appears 
appropriate the limitation’s requirement for submission to the appro- 
priate Committees of the Congress a prospectus for the lease construc- 
tion of space. 

In view of our opinion that the proposed lease construction arrange- 
ment for parking facilities is within the purview of the appropriation 
limitation, the questions as to the charging of fees for use of the leased 
facilities and the disposition of the moneys so collected need not be 
answered at this time. 

Your letter goes on to state that the Bureau of the Budget, in ap- 
proving funds for hospitals at Memphis (under construction), Tampa 
(in preliminary stage), and San Francisco (construction contract now 
being advertised), required that the Veterans Administration charge 
employees and visitors parking fees and thereby recover, over a period 
of years, the cost of acquiring the additional land, and the construc- 
tion and maintenance of the parking facility. As to such fees you 
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inquire whether they may be used to defray the costs of operating and 
maintaining the parking facility, with the remaining income, if any, 
going into your hospital funds, or must these remaining funds be 
transferred to the Treasury as miscellaneous receipts. 

Section 5004, Title 38, United States Code, authorizing the con- 
struction and maintenance of garages on Veterans Administration 
hospital reservations, provides that “Money received from the use of 
such garages shall be covered into the Treasury of the United States 
as miscellaneous receipts.” It does not authorize the use of such in- 
come to defray costs of operating and maintaining the garages. Cf. 
38 U.S.C. 5012(a). A distinction between a garage and a parking 
facility as to the disposition of fees collected does not appear to be 
warranted. Moreover, section 484, Title 31, United States Code, 
provides: 

The gross amount of all moneys received from whatever source for the use 
of the United States, except as otherwise provided in section 487 of this title 
[not herein pertinent], shall be paid by the officer or agent receiving the same 
into the Treasury, at as early a day as practicable, without any abatement or 
deduction on account of salary, fees, costs, charges, expenses, or claim of any 
description whatever. * * * 

Consequently, you are advised that in the absence of specific statu- 
tory authority for administrative use of parking fee income, the con- 
templated receipts must be deposited without deduction into the 
general fund of the Treasury. See 43 Comp. Gen. 131; 35 zd. 113. 


[[B-156548] 


Travel Expenses—Military Personnel—Local Travel-——Temporary 
Duty Station Travel 


To provide the same entitlements for local transportation costs to members of 
the uniformed services as are authorized for civilian employees by the Standard- 
ized Government Travel Regulations, members att a temporary duty station for 
travel between place of lodging and place of business may be reimbursed the cost 
of bus or streetcar fare, taxicab fare when authorized or approved as advan- 
tageous to the Government, mileage at the rate of $0.10 a mile for the use of 
a privately owned automobile, and the expense of travel to the nearest avail- 
able eating place, considered necessary transportation not incidental to subsis- 
tence and, accordingly, the Joint Travel Regulations may be amended to provide 
the same reimbursement rights as authorized by paragraph 3.1c of the civilian 
regulations (expense of daily travel to procure meals), 3.1d (bus or streetcar 
travel), 3.4a (taxicabs), and 3.5b (mileage), however, 37 U.S.C. 404 governs 
within and without station travel for the entire trip. 


To the Secretary of the Air Force, July 9, 1965: 


Further reference is made to a letter dated April 7, 1965, from the 
Assistant Secretary of the Air Force requesting a decision whether 
the Joint Travel Regulations may be amended to provide for mem- 
bers of the uniformed services the same entitlements as are provided 
for civilian employees by the Standardized Government Travel Regu- 
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lations for local transportation costs at permanent and temporary 
duty stations. The request was assigned Control No. 65-14 by the 
Per Diem Travel and Transportation Allowance Committee. 

The Assistant Secretary refers particularly to paragraph 3.1d of 
the Standardized Government Travel Regulations which provides 
that transportation by bus or streetcar between places of business at 
official station or temporary duty station, and between place of lodg- 
ing and place of business at a temporary station will be allowed as a 
transportation expense and, also, to that part of section 3.4a which 
provides that while an employee is on official business outside his 
designated place of duty, the use of taxicabs between place of lodging 
and place of business, or between places of business may be allowed 
if authorized or approved as advantageous to the Government. 

The Assistant Secretary states that paragraph M4500 and M4501 of 
the Joint Travel Regulations expressly authorize the use of bus, 
streetcar, and taxicab in conducting official business at permanent and 
temporary duty stations and, therefore, the provisions of sections 
3.1d and 3.4a of the civilian regulations have a parallel in the reg- 
ulations of the uniformed services insofar as the use of such means 
of transportation between places of business is concerned. He further 
states that the Joint Travel Regulations contain no provision for 
reimbursement of the cost of using common carrier, taxicab, or special 
conveyance between place of lodging and place of business at either 
the permanent or temporary duty station. Therefore, the uniformed 
services have urged that the Joint Travel Regulations be amended to 
provide additional entitlements as follows: 

1, reimbursement for the cost of transportation by bus or streetcar between 
place of lodging and place of business at a temporary duty station, 

2. reimbursement for the cost of taxicab fare between place of lodging and 
place of business at a temporary duty station when authorized or ap- 
proved as advantageous to the Government, 


3. reimbursement at a rate of $0.10 a mile for use of a privately owned 
conveyance between place of lodging and place of business at a temporary 


duty station. 

The Assistant Secretary refers also to section 3.1¢ of the Standard- 
ized Government Travel Regulations which provides that where the 
nature and location of the work at a temporary duty station are such 
that suitable meals cannot be procured there, the expense of daily 
travel required to procure meals at the nearest available place will 
be considered necessary transportation not incidental to subsistence. 
Accordingly, he further asks whether the Joint Travel Regulations 
may be amended to reimburse the member for bus, streetcar, taxicab, 
or for the use of a privately owned conveyance at a fixed rate per mile 
basis for travel between the place where duty is being performed to 
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the nearest place where meals are available under the circumstances 
specified in the Standardized Government Travel Regulations for 
civilian employees. 

Section 404 of Title 37, United States Code, provides that under 
regulations prescribed by the Secretaries concerned, a member of a 
uniformed service is entitled to travel and transportation allowances 
for travel performed under competent orders when away from his 
designated post of duty. Paragraph M3050-1 of the Joint Travel 
Regulations, promulgated pursuant to that authority, provides that 
members are entitled to travel and transportation allowances only 
while actually in a travel status, and that members shall be deemed 
to be in a travel status while performing travel away from their per- 
manent duty station, upon public business, pursuant to competent 
orders, including periods of necessary temporary or temporary addi- 
tional duty. Paragraph M4401 of the Joint Travel Regulations pro- 
vides for reimbursement for taxicab, bus, streetcar, subway or other 
public carrier fares between (1) places of abode, lodging, or place of 
duty at the permanent or temporary duty stations and terminals of 
the mode of transportation used; (2) between carrier terminals when 
necessitated by a change in the mode of transportation, and (3) from 
carrier terminals to lodging and return when required by transporta- 
tion delays. This, however, relates to the normal travel upon arrival 
at or departure from a station. 40 Comp. Gen. 7; 42 id. 544 and 612. 
Section 408 of Title 37, United States Code, provides additional au- 
thority for travel as follows: 

A member of a uniformed service may be directed, by regulations of the head 
of the department or agency in which he is serving, to procure transportation 
necessary for conducting official business of the United States within the limits 
of his station. Expenses so incurred by the member for train, bus, streetcar, 
taxicab, ferry, bridge, and similar fares and tolls, or for the use of privately- 
owned vehicles at a fixed rate a mile, shall be defrayed by the department or 


agency under which he is serving, or the member is entitled to be reimbursed 
for the expense. 


The provisions of 37 U.S.C. 408 originally were enacted as section 
2(m) of the act of September 1, 1954, 68 Stat. 1129. In 39 Comp. 
Gen. 814 we referred to S. Rept. No. 1941, on H.R. 8753, 83d Cong., 2d 
sess. (which became the act of September 1, 1954), in which on page 8, 
the Senate Committee on Government Operations, referring to section 
2(m), stated that “It is the purpose of this subsection to allow pay- 
ment to members of the uniformed services for those traveling ex- 
penses on the same basis as permitted for civilian Government em- 
ployees.” The provisions of the Standardized Government Travel 
Regulations referred to above are based on section 4 of the Travel 
Expense Act of 1949, 5 U.S.C. 837. 
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While section 411 of Title 37, United States Code, does not require 
uniform regulations under section 408, regulations for the implemen- 
tation of that section appear in Chapter 4, Part K of Volume 1 of the 
Joint Travel Regulations which part includes paragraphs M4500 and 
M4501 mentioned by the Assistant Secretary. As indicated by the 
Assistant Secretary, the regulations under that part do not contain a 
provision for reimbursement of the cost of using common carrier, taxi- 
cab, or special conveyance between place of lodging and place of busi- 
ness at either the permanent or temporary station. On the contrary, 
until 2 years ago paragraph M6450 of the Joint Travel Regulations 
prohibited reimbursement for expenses incurred at duty stations inci- 
dent to travel to and from home and place of business or for short 
trips within the immediate vicinity of the duty station, other than that 
which is authorized under the act of September 1, 1954, cited above. 
And, it has been our view that generally travel from lodging to place 
of business (except as provided in paragraph M4401 of the Joint 
Travel Regulations) is a responsibility of the traveler whether at a 
permanent or temporary station. See 42 Comp. Gen. 612. This was 
true also with respect to travel from place of business to the place 
where meals are available. 

However, the provisions of law governing civilian and military 
travel as they relate to the situations here involved are quite similar 
and the propriety of the regulations issued by the Director of the 
Bureau of the Budget, providing within certain limits, for reimburse- 
ment of the cost of such travel by civilian Government employees, has 
not been questioned. In such circumstances we believe a change in our 
prior views is justified. Accordingly, we would not object to amending 
the Joint Travel Regulations to provide for military travelers the same 
travel reimbursement rights as are provided in paragraphs 3.1¢c and 
3.1d of the Standardized Government Travel Regulations, including 
paragraph 3.4a when applicable, for civilian travelers. Also, the regu- 
lations may provide for payment of mileage in these circumstances to 
the same extent authorized by paragraph 3.5b of the civilian regula- 
tions. In this connection it should be noted that while mileage for 
travel within or outside the post of duty or place of service may be 
the same for civilian travelers (5 U.S.C. 837), mileage for travel per- 
formed by military travelers within the station is governed by 37 
U.S.C. 408 and outside the station by 37 U.S.C. 404. Hence, where 
the trip of a military traveler requires travel outside the duty station 
(Cf. 41 Comp. Gen. 588) it is our view that the payment of mileage 
for the entire trip would be governed by the latter section. 

The questions are answered accordingly. 


235-533 O- 67-5 
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Travel Expenses—Military Personnel—Amendment or Revocation 
of Orders—Preparatory Travel Costs 

Passport application expenses incurred by an Army officer incident to permanent 
change of orders to an overseas assignment which are revoked prior to the com- 
mencement of travel by the officer and his dependents are preparatory expenses 
that are not reimbursable under the act of December 23, 1963 (37 U.S.C. 406a), 
providing for reimbursement of expenses for travel commenced prior to the 
effective date of permanent change-of-station orders that are modified, canceled, 
or revoked, and the transfer orders of the officer having been revoked before the 
officer and his dependents departed the old station, absent specific statutory au- 
thority in the act for the reimbursement of preparatory expenses, the claim of the 
officer for passport costs may not be allowed. 

To Lieutenant Colonel J. G. Sumner, Department of the Army, 


July 13, 1965: 


Further reference is made to your 5th indorsement dated May 24, 
1965, and accompanying papers, requesting an advance decision 
(PDTATAC Control No. 65-20) as to the legality of reimbursing 
Lieutenant Colonel Larry W. Coker for expenses in the amount of $8 
incurred in making applications for passports under the circumstances 
described. 

By Special Orders 217, paragraph 111, dated August 25, 1964, Colo- 
nel Coker was reassigned from the Brooke Army Medical Center 
(MD-3410), Fort Sam Houston, Texas, to the United States Military 
Advisory Group to The Republic of Korea (P8-5700), APO 102, San 
Francisco, California, to arrive at his overseas destination not later 
than February 12, 1965. These orders stated that passports and visas 
were required and directed that immediate applications be made for 
them in accordance with Army Regulations 600-290. On December 8, 
1964, the unexecuted portion of paragraph 111 of Special Orders 217 
was revoked. Receipts dated October 30, 1964, issued by the United 
States District Court for the Western District of Texas show that 
fees totaling $8 were paid incident to applications for passports for 
Colonel Coker, his wife and six children. 

The travel of members and their dependents incident to a member’s 
permanent change of station is authorized under such conditions and 
limitations as may be prescribed by the Secretaries concerned. 37 
U.S.C. 404 and 406. Paragraphs M4410 and M7002-3 of the Joint 
Travel Regulations, promulgated pursuant to that authority, provide 
that expenses to members for passport and visa fees for themselves and 
dependents are reimbursable travel expenses. Paragraph M3003-1b 
(2) of the Joint Travel Regulations provides that for the purpose of 
determining entitlement to allowances for travel and transportation 
under permanent change-of-station orders which are modified, can- 
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celed or revoked prior to their effective date, the orders will be con- 
sidered as effective when received for any travel performed thereunder 
by the member or his dependents. Paragraph 4 of Army Regulations 
600-290 provides that the installation commander will insure that mili- 
tary personnel and their dependents whose travel is authorized at 
Government expense, apply for passports and that such application 
will be completed prior to departure from home station on leave, de- 
lay en route or travel status. 

It long has been the rule that no official travel is required under 
change-of-station orders until such time as the traveler must depart 
from the old station by ordinary means of transportation (unless 
otherwise directed) to reach his destination on the date designated by 
the travel orders. The terms and conditions of travel orders issued to 
members of the Armed Forces are subject to modification or revoca- 
tion at any time prior to the execution of the travel as directed and it 
is well settled that in the absence of specific statutory authority provid- 
ing for reimbursement, any expenses incurred by the member prepara- 
tory to complying with the orders must be borne by him if the orders 
are rescinded or canceled prior to the effective date thereof. See 19 
Comp. Gen. 315 ; 33 Comp. Gen. 289. 

We realize there are circumstances when travel orders are canceled 
prior to their effective date under which members of the Armed 
Forces may suffer some financial loss for certain expenses incurred pre- 
paratory to complying with the orders. Congress recognized that a 
member should not be denied reimbursement for travel commenced 
before the effective date of his orders when it enacted Public Law 88- 
238, approved December 23, 1963, 77 Stat. 475, 37 U.S.C. 406a, provid- 
ing for the reimbursement of expenses for travel of the member and 
his dependents performed before the effective date of orders, when 
such orders are rescinded or canceled prior to the effective date there- 
of. The provisions of paragraph M3003-1b(2) of the Joint Travel 
Regulations, referred to above, are authorized by this act. There is 
nothing in the act or its legislative history, however, which would 
suggest an intent to authorize the reimbursement of expenses incurred 
in preparation for the travel when the orders are canceled before the 
commencement of travel by the member and his dependents. Accord- 
ingly, since Colonel Coker and his dependents had not commenced their 
travel to his new station when his orders of August 25, 1964, were re- 
voked, his claim for reimbursement of expenses incurred in making 
applications for passports may not be allowed. 

The papers which accompanied your request for decision will be re- 
tained here. 
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[B-156772] 


Family Allowances—Dependents—Alien Excluded From Member’s 
Station, Etc. 

A Navy member electing to serve on an “all others” tour of duty thereby waiving 
dependent travel and shipment of household goods to an overseas station under 
permanent change-of-station orders, upon transfer from one vessel to another, 
both vessels located in Hawaii, is not entitled to the Family Separation Allow- 
ance provided by 37 U.S.C. 427(b) (1) for members assigned to a restricted station, 
even though qualifying pursuant to departmental regulation notwithstanding his 
mother, for whom he provides a class’ “D” allotment, is a Philippine national 
excluded under the immigration laws from Hawaii, in view of the fact that the 
member not sharing a common household with his mother—a condition for 
entitlement under section 427(b) (1) or 427(b) (2)—does not satisfy the rationale 
of section 427(b) to the effect that the allowance is intended to reimburse a 


member of the uniformed services for the additional household expenses that 
arise from an “enforced separation.” 


To R. H. Mills, Treasury Department, July 20, 1965: 


Further reference is made to your letter of May 10, 1965, Serial 963, 
requesting a decision as to whether Family Separation Allowance is 
payable in the case of Jose P. Andrion (316-623), SD3, USCG, in 
the circumstances shown. 

The record shows that the member reported aboard the USCGC 
Kukui (WAK-186) on January 18, 1963, and on April 1, 1964, elected 
to serve on an “all others” tour in accordance with Commandant In- 
struction 7220.6A, dated April 1, 1964, thereby waiving dependent 
travel and shipment of household goods to the overseas station in con- 
nection with the permanent change of station. On July 27, 1964, he 
was transferred to the USCGC Winnebago (WPG-40). It appears 
that both vessels are located at Honolulu, Hawaii. It is stated that the 
member has a dependent mother living in the Philippines where “her 
home” is located; that he is supporting her by means of a class “D” 
allotment; that there is a military restriction in his basic orders by 
reason of his selection of the “all others” tour, and that immigration 
laws prevent her entry into Hawaii in that there is no Philippine 
quota. It appears that the member has not resided with his mother 
since April 4, 1955, except while on leave and that he has visited with 
her only four times in the past 8 years. It is further stated that the 
member was credited with FSA-R, type II, for the period October 1, 
1963, through November 15, 1964, exclusive of the period November 
25, 1963, through March 13, 1964, when he was credited with FSA-S. 

You ask whether the payments previously made were correct and 
request a decision as to the propriety of crediting FSA-R beginning 
November 16, 1964. In the event it is determined that no entitlement 
exists to FSA-R as for a member assigned to a restricted station (37 
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U.S.C. 427(b) (1)), you further ask whether FSA-S may be credited 
for duty aboard a ship (37 U.S.C. 427(b)(2)). Your doubt as to the 
member’s entitlement to either allowance is stated to arise from the 
fact that his dependent is an alien who would not be permitted to 
establish a residence at the member’s duty station or the home port of 
the vessel. 

Section 427(b), Title 37, United States Code, provides in pertinent 
part, as follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allow- 
ance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place 
near that station is not authorized at the expense of the United States under 


section 406 of this title and his dependents do not reside at or near that 
station ; 


(2) he is on duty on board a ship away from the home port of the ship for 
a continuous period of more than 30 days; * * * 

The legislative history of section 427(b) shows that the rationale of 
the allowance is that “enforced separation” of servicemen from their 
families cause added household and family expenses where the member 
is absent for any substantial period of time. (Page 25 of S. Rept. No. 
387, to accompany H.R. 5555, which was enacted as Public Law 
88-132.) 

In decision B-153214 of February 12, 1964, 43 Comp. Gen. 553, it 
was held that clause (1) of the quoted provisions relates to instances 
where the separation is occasioned by a restriction on the right of 
dependents to travel to a permanent station at Government expense; 
that clause (2) relates to the special class of members assigned to 
vessels who are separated from their dependents by operational] service 
requirements, and that for the purpose of clause (1) the term “perma- 
nent station” is to be construed as having reference to either the home 
port, home yard, or other shore establishment, depending upon where 
the ship is located. In the present case, the member’s permanent sta- 
tion is shown as Honolulu, Hawaii, and it has been informally ascer- 
tained that this is the home port of both vessels. 

In decision B-131836 of October 9, 1963, 43 Comp. Gen. 332, there 
was considered (question 17) whether a member with a dependent not 
eligible under immigration laws for entry into the United States prior 
to the time he reports to his new permanent duty station within the 
United States, may be regarded as having a dependent who is not au- 
thorized to move to his permanent station or a place near that station 
at the expense of the United States under 37 U.S.C. 406 within the 
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meaning of clause (1) of 37 U.S.C. 427(b). In that decision it was 
held: 

in the situation presented in question 17, the dependent of the member may not 
be eligible under immigration laws because of contagious disease, or, in the case 
of certain alien dependents, being politically or socially undesirable. If under 
departmental regulations the dependent is not authorized transportation at Gov- 
ernment expense in such circumstances we believe the member would be entitled 
to family separation allowance. In the absence of some such military restriction 


upon entitlement to dependent transportation, however, it is our view that the 
allowance would not be payable. Question 17 is answered accordingly. 


While that conclusion related to a case involving entry of dependents 
into the United States which, under paragraph M1150-16 of the Joint 
Travel] Regulations, is limited to the 48 contiguous States for travel 
and transportation purposes, there would appear to be no reason why it 
should not apply to entry of dependents into Hawaii. 

The purpose of section 427(b), however, is to reimburse the member 
for the additional household expenses that arise by reason of his being 
away from his dependents for a substantial period of time incident to 
his duty assignment and, in the light of that purpose, the section has 
been viewed as applying only in those instances where the member’s de- 
pendents occupy a common household with him. See the answers to 
questions 23 and 24 in the decision of October 9, 1963. We have indi- 
cated in that respect that we will not question payments made under 
section 427(b) that are otherwise proper if, during the period for which 
the allowance is paid, the member maintains a residence or household 
for his dependents which he likely would share with them as a common 
residence during periods of leave or at such other times as his duty 
assignment might permit, whether or not it is located at the home port 
or station from which he proceeded to the duty assignment involved. 
See 43 Comp. Gen. 444. We find nothing in the law or its legislative 
history, however, which indicates that the allowance is to be paid in 
the case of “dependents” who maintain their own home independently 
of any liability or responsibility on the part of the member, simply 
because he may visit such dependents in their home on occasion. 

It appears that a member of the Coast Guard serving on an overseas 
“all others” tour is restricted by departmental regulation as to depen- 
dents’ travel and by reason of that restriction could in proper cases 
qualify under section 427(b)(1) for the family separation allowance 
even though other circumstances, such as the immigration law require- 
ments suggested, might otherwise restrict the dependents’ movements 
(see B-155802, February 8, 1965, 44 Comp. Gen. 469). As indicated 
above, however, entitlement to the allowance necessarily is contingent 
upon the further showing that the member maintains a residence for 
the use of his dependents and available for his use jointly with them 
when circumstances permit. Entitlement to the allowance under sec- 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 39 


tion 427(b) (2) likewise is dependent upon the existence of such a 
common residence. 

While the record indicates that Andrion provided for his dependent 
in the form of an allotment, there is no evidence that he has maintained 
a household for her which he shared when the opportunity presented 
itself at any time during the periods in question. In the absence of evi- 
dence to that effect no authority exists for the payment to him of the 
family separation allowance under section 427(b). Since, however, 
the “all others” tour instruction of the Coast Guard viewed in the light 
of our answer to question 17 in the decision of October 9, 1963, could 
be considered as affording some basis for the payments previously made 
in this case, they need not be recovered. 


[B-156892] 


Transportation—Automobiles-——Military Personnel—Commercial 
Vessels—Arrangement by Government Requirement 

When a member of the uniformed services entitled under 10 U.S.C. 2634 and 
387 U.S.C. 406(h) to Government arranged free ocean transportation of a privately 
owned motor vehicle upon permanent change of an overseas station, personally 
arranges and pays for the commercilal shipment of a motor vehicle, the cost of the 
ocean transportation, absent specific statutory authority, may not be reimbursed 
to the member, and the law authorizing the ocean transportation of privately 
owned motor vehicles conferring no shipping entitlement on a member personally, 
nor providing for the reimbursement of personal expense incurred for the com- 
mercial transportation arranged by him, the Joint Travel Regulations may not be 
amended to authorize reimbursement of transportation costs to members person- 


ally arranging for the shipment of a motor vehicle to their permanently assigned 
overseas station. 


To the Secretary of the Air Force, July 20, 1965: 


Further reference is made to letter dated May 7, 1965, from the 
Assistant Secretary of the Air Force requesting a decision whether the 
Joint Travel Regulations may be amended to authorize reimbursement 
for personally arranged commercial shipment of a motor vehicle by a 
member of the uniformed services entitled to Government arranged 
shipment, in an amount not to exceed the cost had the shipment been 
arranged by the Government. The request was assigned Control No. 
65-17 by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Assistant Secretary says that paragraph M11002 of the Joint 
Travel Regulations provides that reimbursement is not authorized for 
shipment of a privately owned motor vehicle by commercial transpor- 
tation at personal expense; that this restriction was contained in the 
separate regulations of the uniformed services before promulgation of 


the Joint Travel Regulations; and that it appeared appropriate when 


almost all of the shipments were made by Government vessels. He 
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points out, however, that because of curtailment of operations of Gov- 
ernment vessels, a considerable percentage of the shipments currently 
is moved by commercial shipping facilities. In such circumstances 
and since the pertinent statutes (37 U.S.C. 406(h), 10 U.S.C. 2634, 
and 50 U.S.C. App. 1012), in providing authorization for the shipment 
of a privately owned motor vehicle at Government expense, do not 
specifically preclude reimbursement for personal expenses incurred 
when shipment is arranged by the member via commercial vessel, he 
suggests that the need for such restriction no longer exists. 

To illustrate the problem the Assistant Secretary refers to a number 
of instances involving financial hardship to the member where, through 
administrative error or misunderstanding, the member has been denied 
Government arranged shipment, or where the member has been errone- 
ously advised by an official that he could personally arrange for ship- 
ment of his vehicle and be reimbursed for the cost of such shipment. 
Also, he mentions instances where, through misunderstanding or ad- 
ministrative error, members with entitlement to ship privately owned 
vehicles were required to pay charges for military arranged shipping 
before their vehicle would be accepted. The Assistant Secretary says 
that current regulations do not specifically preclude or authorize reim- 
bursement in such cases and he expresses the view that reimbursement 
should be authorized not in excess of the amount that it would have 
cost had the Government arranged the shipment. 

Section 209 of the act of June 30, 1932, as amended, 5 U.S.C. 73c, 
provides that no law or regulation authorizing or permitting the trans- 
portation at Government expense of the effects of officers, employees, 
or other persons, shall be construed or applied as including or authoriz- 
ing the transportation of an automobile. 

For many years, 10 U.S.C. 4748, 6157, and 9748 authorized the 
Army, Navy and Air Force to transport a motor vehicle owned by a 
member to the new station on a Government-owned vessel. Those 
authorities did not contemplate and were not applied as authorizing 
reimbursement to a member who shipped his motor vehicle at personal 
expense. While the act of May 28, 1956, Public Law 538, 84th Con- 
gress, 70 Stat. 187, 46 U.S.C. 1241(c) amended section 901 of the 
Merchant Marine Act of 1936, as amended, to provide authority for 
transportation of motor vehicles owned by Government personnel on 
commercial American vessels, it did not enlarge the entitlement basis 
provided by the basic statutes and therefore it necessarily was held 
that such act contemplated that authorized shipments of automobiles 
should be arranged for and effected by the appropriate service trans- 
portation officer and did not authorize reimbursement. 39 Comp. Gen. 
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713,715; B-151254, dated June 14, 1963, B-155181, dated November 2, 
1964, and B-138106, dated December 30, 1958. 

The present statutory authority for ocean shipment of motor 
vehicles of members of the uniformed services is contained in 10 U.S.C. 
2634. That section, as amended by the act of August 14, 1964, Public 
Law 88-431, 78 Stat. 439, provides as follows: 

§ 2634. Motor vehicles: for members on permanent change of station 
When a member of an armed force is ordered to make a permanent change of 
station, one motor vehicle owned by him and for his personal use may be trans- 
ported to his new station at the expense of the United States— 

(1) on a vessel owned, leased, or chartered by the United States; or 

(2) by privately owned American shipping services; unless a motor vehicle 


owned by him was transported in advance of that permanent change of 
station under section 406(h) .of title 37. 


Section 406(h) of Title 37, United States Code, also added by Public 
Law 88-431, referred to in 10 U.S.C. 2634, provides that in the case 
of a member who is serving at a station outside the United States or 
in Hawaii or Alaska, if the Secretary concerned determines it to be in 
the best interests of the member or his dependents and the United 
States, he may, under certain circumstances 

(1) authorize the movement of the member’s dependents, baggage, and house- 
hold effects at that station to an appropriate location in the United States or 
its possessions and prescribe transportation in kind, reimbursement therefor, 
or a monetary allowance in place thereof, as the case may be, as authorized 
under subsection (a) or (b) of this section ; and 

(2) authorize the transportation of one motor vehicle owned by the member 
and for his or his dependents’ personal use to that location on a vessel owned, 
leased, or chartered by the United States or by privately owned American 
shipping services. 

Nothing in the legislative histories of Public Law 88-431 or 10 
U.S.C. 2634 suggests an intention on the part of Congress in enacting 
such laws to authorize, in the case of members who arrange for ship- 
ment of their motor vehicles, reimbursement of the cost incurred. 
Since reimbursement was not considered to be authorized under the 
consistent interpretation of the applicable law and regulations in effect 
prior to those laws it appears that, had Congress intended to change 
the law in that respect, it would have done so in clear and unmistakable 
language. In this regard, it appears pertinent to note that while 
37 U.S.C. 406(h) (which was enacted by Public Law 88-431), specifi- 
cally authorizes transportation in kind, reimbursement therefor, or a 
monetary allowance in place thereof as to dependents, baggage, and 
household effects, it makes no similar reimbursement provision in the 
case of automobiles. 

The situations mentioned by the Assistant Secretary, while regret- 
able, afford no basis upon which we may approve payments not 
authorized by law. Consequently and since the law authorizing ocean 
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transportation of privately owned motor vehicles of members of the 
uniformed services confers no shipping entitlements on the members 
personally and does not provide for reimbursement where such trans- 
portation is arranged at personal expense, it is our view that there is 
no proper basis for amending the Joint Travel Regulations to provide 
for such reimbursement. The question presented is answered 
accordingly. 
[[B-155961] 


Property—Public—Damage, Loss, Ete.—Carrier Liability— 
Released Valuation 


The released value rates in a tariff supplement requiring shipper statement of 
declared value, filed with the Interstate Commerce Commission by a motor carrier 
subsequent to contracting to transport Government shipments at lower than 
tariff rates pursuant to 49 U.S.C. 22 and 317, do not apply to the tender and the 
liability of the carrier for damage to equipment transported at the reduced 
rates is the full value of the damage, the intent that the released value rates 
apply with the tender rates not appearing in the tariff supplement and the 
tender nor otherwise evidenced, the carrier having accepted the shipment with- 
out the required value declaration on the face of the bill of lading, and the fact 
that the tender is subject to the rules and regulations of volume shipments on 
file with the Commission does not operate to incorporate the released value rates 
into the tender to convert the unreleased quotation rates into an offer of a 
choice of rates based on valuation, and only a single rate having been offered, 
the printed restricted value condition on the bill of lading does not limit carrier 
liability. 


To Phinney, Hallman and Pulley, July 21, 1965: 


We refer again to your letter of February 11, 1965, concerning a 
deduction made from the revenue of C & H Transportation Co., Inc., 
by the Finance Center, U.S. Army, Indianapolis, Indiana, in the 
amount of $7,557.87, to satisfy a claim for damage to a shipment of 
Government property transported under bill of lading B-4059954. 
It is your view that your client’s liability for the damage was limited 
to the sum of $1,182.50 because the property was tendered for ship- 
ment at a released value not exceeding $250 per 100 pounds. 

The shipment in question consisted of a trailer-mounted pulse ac- 
quisition radar unit (Model S/N 00107) and auxiliary parts, weigh- 
ing 8,397 pounds, and was described generically on the bill of lading 
as “OUTFITS, RADIO MOUNTED ON TRAILER VEHICLES 
WITHOUT GENERATING UNITS.” The bill of lading shows 
that the property was tendered for shipment May 14, 1962, and was 
delivered in a damaged condition May 23, 1962. There is no state- 
ment of declared or released value on the face of the bill of lading but 
the reverse of the bill of lading bears the printed standard condition 
(No. 5) that: “This shipment is made at the restricted or limited 
valuation specified in the tariff or classification at or under which the 
lowest rate is available, unless otherwise indicated on the face hereof.” 
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The face of the bill of lading, in the space designated for the show- 
ing of tariff or special rate authorities, bears the notation “C&H 100L 
EFF 11 AUG 61,” indicating that the shipment was tendered under 
the terms and conditions of C & H Transportation Co., Inc., Tender 
No. 100-L, I.C.C. No. 38, captioned “Rate Quotations on U.S. Govern- 
ment Freight.” This tender (quotation) was issued June 30, 1961, 
to become effective August 15,1961. The tender contained rates lower 
than the carrier’s tariff rates then on file with the Interstate Commerce 
Commission and was issued under authority of sections 22 and 217 of 
the Interstate Commerce Act, as amended, 49 U.S.C. 22, 317. These 
sections permit motor carriers to contract with the United States for 
transportation services at rates less than those published and filed 
with the Interstate Commerce Commission. 

Tender No. 100-L consists of some 69 pages. It contains 26 items 
describing in detail the scope of the operating rights of C & H Trans- 
portation Co., Inc., and its connecting carriers. In addition, it contains 
some 35 items of general rules and regulations describing in consider- 
able detail the application of the rates set forth in the tender. Two 
items of the tender consist of commodity descriptions and the rates are 
found in two sections of the tender. The first section sets forth 
specific commodity rates and the second section sets forth distance 
commodity rates. A third section of the tender contains rules and 
regulations governing accessorial services. During the period from 
August 15, 1961, through November 26, 1962, ten supplements to the 
tender were issued. Nowhere in this voluminous material is there any 
indication that any of the rates in the tender are contingent upon de- 
clared or released value. The tender does contain a provision (Item 
No. 130) reading as follows: 


Except as otherwise provided herein, this tariff [sic] is governed by such rules 
and regulations, governing volume shipments, as are lawfully on file with the 
Interstate Commerce Commission. 


It is your view that this item of the tender is operative to incorporate 
into the tender any declared or released value provisions pertaining 
to the carrier’s published tariff rates. 

At the time Tender No. 100-L was issued and became effective, the 
carrier did not: have on file with the Interstate Commerce Commission 
any declared or released value rates on radar equipment. It is clear, 
therefore, that, at that time, the rates in the tender were not contingent 
upon any declared or released value and that the carrier’s liability in 
case of loss or damage to a shipment of the kind in question would have 
been the actual value of the loss or damage sustained. By order dated 
July 25, 1961, served August 2, 1961, the Released Rates Board of the 
Interstate Commerce Commission authorized C & H Transportation 
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Co., and its connections to publish and file released value rates on, 
among other commodities, “electrical, electronic, radar, sonar, and 
scientific machines and machinery.” 

This order was permissive rather than mandatory and the carrier 
did not file the released value rates with the Commission until it issued 
Supplement No. 18 to its Local and Joint Motor Freight Commodity 
Tariff No. 2-G, MF-I.C.C. No. 32. This supplement was issued Au- 
gust 17, 1961, to become effective September 25, 1961. Item No. 187 of 
this supplement reads: 


Commodity rates in this tariff, subject to minimum weights of not less than 7,000 
pounds, to the extent that they apply for the transportation of: Commodities 
which, because of size or weight, require the use of special equipment, Namely: 
Airplanes, Airplane Engines ; Missiles ; Missile Components; and Electrical, Elec- 
tronic, Radar, Sonar and Scientific Machines and Machinery, said rates to be 
applicable only when the value of the property as declared by the shipper in 
writing, or agreed upon in writing as the released value thereof is as follows: 


RELEASED RATES ORDER NO. MC-480 


RELEASED VALUATION RATD BASIS 
Released to a value not Base Rate. 
exceeding $250.00 per 
100 pounds. 
Released to a value Base rate with a value 
exceeding $250.00 charge of 5 cents for 
per 100 pounds. each $100.00 or frac- 


tion thereof by which 
the released value 
exceeds that for which 
the base rate applies. 


The released value must be entered on the shipping order and bill of lading in 
the following form: 
The agreed or declared value of the property is hereby specifically stated by 
the shipper to be not exceeding _______ per 100 pounds. 
If shipper fails or declines to execute above statement, shipments of the named 
Commodities will not be accepted for transportation. 

The released value shall be deemed to relate to the gross weight of each ship- 
ping package separately if shipped in packages or to the weight of each loose 
article not enclosed in a package, and not to the shipment as a whole. In case of 
loss or damage to a portion of the contents of a shipping package, the amount re- 
coverable will be the released value per 100 pounds multiplied by the gross weight 
of the package but not more than the actual loss or damage. 

Rates herein based on released value have been authorized by the Interstate 
Commerce Commission in Released Rates Order No. MC-480 of July 25, 1961, 
subject to complaint or suspension. 


It is to be observed that the above item is not stated in such general 
terms as to have application to all volume shipments transported by the 
carrier but is restricted expressly to specified commodities and to appli- 
cation only in connection with the rates provided in the tariff in which 
the item appears. Furthermore, the item requires a shipper to execute 
a statement of value in a specified form. In the event the shipper fails 
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or declines to execute such statement, the carrier is required to refuse 
the shipment. The question, then, is whether Item No. 130 of the rate 
quotation was legally operative to incorporate the released value pro- 
visions of the tariff into the quotation and thereby convert the otherwise 
unreleased quotation rates into an offer of a choice of rates based on 
valuation. 

It is, of course, the law that parties may incorporate by reference 
into their contract the terms of some other document, but it is said that 
each case must turn on its facts and for the terms of another document 
to be incorporated by reference into the contract executed by the 
parties the reference must be clear and unequivocal. Wélliston on 
Contracts, 3d Ed., secticn 628; Restatement, Contracts, section 235; 
Scott’s Valley Fruit Exchange v. Growers Refrigeration Co., Ine., 
Cal., 184 P. 2d 183 (1947). 

The United States Court of Claims, in cases of claimed incorpora- 
tions by reference through so-called omnibus clauses of section 22 
quotations, has stated that, in order to combine a section 22 quotation 
with another quotation, or with a regular tariff provision, the intention 
of the parties to accomplish this purpose must be apparent either by 
express provision or by necessary inference. Gulf, Mobile & Ohio 
R.R. Co. v. United States, 160 Ct. Cl. 493, 312 F. 2d 921 (1963). See 
also Great Northern Ry. Co. v. United States, 156 Ct. Cl. 332, 312 F. 2d 
901 (1962) ; Union Pacific R.R. Co. v. United States, 152 Ct. Cl. 523, 
287 F. 2d 593 (1961) ; Great Northern Ry. Co. v. United States, 160 Ct. 
Cl. 225, 312 F. 2d 906 (1963) ; Pennsylvania R.R. Co. v. United States, 
165 Ct. Cl. 1 (1964). In most of these cases, the court declined to 
apply the rules and regulations of published tariffs in conjunction with 
the section 22 quotations under consideration although the quotation 
omnibus clauses there considered were fully as broad in scope as Item 
No. 130 of Tender No. 100-L. 

Item No. 130 of the tender does not refer to any particular carrier 
tariff or rule but to “such rules and regulations, governing volume 
shipments, as are lawfully on file with the Interstate Commerce Com- 
mission.” A literal interpretation of the language would require 
consideration of every rule and regulation pertaining to volume ship- 
ments published and filed by any common carrier subject to regulation 
by the Interstate Commerce Commission. In all probability the refer- 
ence was not intended to be that broad in scope but to be limited to rules 
and regulations for account of C & H Transportation Co., Inc., and 
then only to such rules and regulations as are not inconsistent with the 
basis of rates offered in the tender. Although designated in the tariff 
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as a general rule, Item No. 187 in fact prescribes released value rates 
for specified commodities. It is doubtful whether the item can be 
characterized as a general rule or regulation within the meaning of 
Item No. 130. 

The Interstate Commerce Commission frequently has stated that 
released and unreleased rates are separate and distinct items from a 
transportation standpoint. Dow Chemical Co. v. Chesapeake & O. 
Ry. Co., 306 I.C.C. 403 (1959) ; Upjohn Co. v. Pennsylvania R. Co., 
306 I.C.C. 325 (1959) ; American Home Foods, Inc. v. Delaware, L. & 
W. R: Co., 303 1.C.C. 655 (1958). Consequently, the prescription of an 
unreleased exceptions rating for a given commodity is not incompati- 
ble with, and does not preclude, the contemporary maintenance of a 
release classification rating on the same commodity. It would seem to 
follow, therefore, in the instant case, that the maintenance by the 
carrier of released value tariff rates does not in and of itself compel 
a conclusion that the rates in the tender were intended to be similarly 
limited. 

As stated above, Tender No. 100-L consists of some 69 pages and is 
replete with rules and regulations governing the application of the 
rates named therein. Nowhere in the tender is there any indication 
that any of the rates offered are dependent upon released valuation. 
At the time the tender was issued the rates offered unquestionably were 
unreleased rates. If the subsequent publication of Item No. 187 in 
Supplement No. 18 to the carrier’s published tariff was intended also 
as an amendment to the tender so as to convert the unreleased rates on 
radar equipment to released rates based on declared value, it would 
seem that some overt manifestation of that intention should have been 
shown by supplement to the tender. Furthermore, the acceptance by 
the carrier of the shipment in question without requiring a specific 
declaration of value in the exact form specified by Item No. 187 seems 
further evidence that the item was not intended to have application 
with the tender rates. 

Upon consideration of all the facts and circumstances of the case as a 
whole, we do not find any tangible evidence, either by express provision 
or by necessary inference, that the tender offered a choice of rates on 
radar equipment based on declared value. There being, in our 
opinion, only the offer of a single rate, it follows that Condition 5 of 
the bill of lading could not have been operative as a limitation of 
earrier liability. Union Pacific R.R. Co. v. Burke, 255 U.S. 317 (1921). 

We believe the carrier was liable for the full value of the damage to 
the shipment in question and that the set-off effected by the Finance 
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Office thus was proper. Accordingly, your claim for the difference 
between the amount of the set-off and the amount conceded as due is 


disallowed. 
[B-157060] 


Discharges and Dismissals—Military Personnel—Other Than 
Honorable—Changes, Revocations, Etc.—Payment Basis 

Although a member of the uniformed services upon the correction of his military 
records pursuant to 10 U.S.C. 1552, which voided his dishonorable discharge, 
did not claim the arrears of pay and allowances due him for the period covered by 
the record correction that effected his retention in an active duty status until 
the issuance of a certificate of honorable discharge, payment of the automatically 
reinstated class Q allotment that had been discontinued upon the dishonorable 
discharge of the member from the service, and which is due the former wife of 
the member and their children may be made to the wife if prior to payment she 
executes a certificate of acceptance for the full allotment portion of the claim 
thereby giving the Government a good acquittance. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 


July 23, 1965: 


Further reference is made to your letter dated May 14, 1965, re- 
questing an advance decision concerning payment of a voucher in the 
amount of $1,088.51 stated in favor of Mrs. Dorothy L. Wisman, wife 
of Sergeant Richard L. Wisman, 15 214 055, for basic allowance for 
quarters for the period June 28, 1961 to June 4, 1962, at $96.90 a 
month. Your request was forwarded here by first indorsement dated 
June 17, 1965, of the Office, Chief of Finance, under D.O. Number 
A-853 allocated by the Department of Defense Military Pay and Al- 
lowance Committee. 

Pursuant to board action the member was issued an undesirable 


discharge on June 27, 1961, under the authority of AR 635-208. He 


thereafter submitted application to the Army Board for Correction 
of Military Records and by memorandum for The Adjutant General 
dated July 11, 1963, the Under Secretary of the Army directed: 


1. That all of the Department of the Army records of RICHARD L. WISMAN 
be corrected to show: 


a. that on 21 June 1961, the convening authority disapproved the findings 
and recommendations of the Board of Officers convened under the provisions 
of Army Regulations 615-368 ; 

b. that his reduction from the grade of sergeant (E—5) to private (E-1), 
dated 22 June 1961, is void and of no force or effect ; 

ec. that the undesirable discharge issued him on 27 June 1961 is void and 
of no force or effect ; 

d. that he was honorably discharged in the grade of sergeant (E-5) on 
4 June 1962, by reason of expiration of term of service; and 

e. that he was re-enlisted in the Regular Army in the grade of sergeant 
(E-5) on 5 June 1962. 


2. That the Department of the Army issue to RICHARD L. WISMAN a 
certificate of Honorable Discharge dated 4 June 1962. 
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You say that Sergeant Wisman was assigned Government quarters 
on October 8, 1959. However, class Q allotment checks in the amount 
of $156.90 were issued to his wife through June 1961 in behalf of her- 
self and three children and she is claiming the class Q allotment for 
the period July 1961 through May 1962 on the basis of the correction 
of the member’s records. 

Sergeant Wisman apparently deserted his family on or about Feb- 
ruary 4, 1963, and the marriage was terminated by a final divorce 
decree of January 30, 1965. His present whereabouts is unknown. 
Although he was directed to report to Fort Polk, Louisiana, for assign- 
ment incident to the reenlistment as of June 5, 1962, he has not re- 
turned to active duty nor claimed any amounts payable to him as a 
result of the ccrrection of his records. You ask the following ques- 
tions concerning Mrs. Wisman’s entitlement to any portion of such 
amounts : 


a. May the claim be divided into two parts? One for the arrears of pay and 
allowances that may be due Richard L. Wisman, based on the correction of his 
military records, and the other for the class Q allotment that may be due his 
former wife and dependent children? 

b. If the answer to (a) is in the affirmative, does the former wife have the 
authority, in her own behalf to sign a Certificate of Acceptance that would give 
the Government a good acquittance as to the BAQ portion of the claim? As to 
the full allotment portion of the claim? As to no portion of the claim? 

ec. If the answer to (a) is in the negative, does the former wife have the au- 
thority under the power of attorney executed by the former member on 10 Sep- 
tember 1954, to sign a Certificate of Acceptance that would give the Government 
a good acquittance as to the BAQ portion of the claim? As to the full allot- 
ment portion of the claim? As to no portion of the claim? 

d. In view of the fact that the former member’s class Q allotment was discon- 
tinued upon his original discharge from the service on 27 June 1961, and he has 
not reinstated it, would the correction of records automatically reinstate the 
class Q allotment, or would it be necessary for the Secretary of the Army to 
initiate the allotment under Section 6 of the Dependents Assistance Act of 1950, 
50 U.S.C. App. 2206, for the period 28 June 1961 through 31 May 1962? 

e. Would the allotment be in the amount of BAQ only, or would it be in the full 
amount? 

f. If any amount of the claim is found by you to be due Mrs. Wisman, should 
a Certificate of Acceptance be secured from her prior to payment which would 
include a clause releasing the United States from further claim for the allotment 
by reason of correction of records, and further that she has not been compensated 
by Congress, or in any other manner, other than welfare payments? 


It is well established that upon correction of the records pursuant 
to 10 U.S.C. 1552 a serviceman’s status becomes fixed by the records as 
corrected and he becomes entitled to pay and allowances due upon 
application of the pay statutes in effect during the period involved to 
the facts in his case as they appear from the corrected record. See 
32 Comp. Gen. 242; id. 372; 34 id.7. The correction of the record here 
had the effect of retaining Sergeant Wisman in an active duty status 
until the issuance of a certificate of honorable discharge dated June 4, 
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1962. As he was not released from active duty until that date he is 
entitled to pay and allowances through June 4, 1962. Since the un- 
desirable discharge issued him on June 27, 1961, is void and of no 
force and effect his voluntary class Q allotment remained in effect until 
his release from active duty. 

A class Q allotment like other allotments is an authorization by a 
member in the military service to pay a specified amount of his pay 
and allowances to his designated allottee. Such authorization having 
remained in effect, Mrs. Wisman is entitled to payment of the class Q 
allotments due and payable as a result of the correction of the mem- 
ber’s record which were not paid to her under his valid authorization 
even though claim for arrears of pay and allowances has not been 
received from the member. Questions a, d and e are answered 
accordingly. 

In view of the answer to question a, question b is answered by saying 
that Mrs. Wisman may sign a certificate of acceptance as to the full 
allotment portion of the claim and question c requires no answer. 

Mrs. Wisman is the designated allottee of a portion of the amount 
due the principal claimant and her acceptance of the allotted amounts 
will satisfy her claim. It is understood that administrative proce- 
dures applicable generally to record correction cases require the secur- 
ing of a certificate of acceptance prior to payment and such course of 
action may be followed in this case. Question f is answered 
accordingly. 

Therefore, the amount due should be recomputed on the basis of the 
class Q allotment in the amount of $156.90 a month for the period July 
1961 through May 1962 and upon adjustment of the amount due, the 
voucher, which is returned herewith, may be paid, if otherwise correct. 


[B-157130] 
Pay—Retired—Effective Date—Rate Under 1963 or 1964 Pay 


Acts—Army and Air Force Officers 


An officer of the uniformed services on active duty through August 31, 1964, who 
having completed more than 32 years of service under 10 U.S.C. Ch. 67, which 
does not specify a date of retirement, is retired upon his own application effective 
September 1, 1964, under 10 U.S.C. 1331, with retired pay computed pursuant to 
Formula 3 of 10 U.S.C. 1401, is entitled to the computation of his retired pay not 
at the basic pay rates in the Military Services Pay Act of 1964, effective Septem- 
ber 1, 1964, but at the rates in the Uniformed Services Pay Act of 1963, the Army 
officer qualifying for retirement in August 1964 and receiving retired pay begin- 
ning September 1, 1964, the earliest possible date under the Uniform Retirement 
Date Act of 1930 (5 U.S.C. 47a), his retired pay must be computed at the basic 
pay rates in effect for his grade and length of service in August 1964, which are 
the rates prescribed by the Uniformed Services Pay Act; however, had the 
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officer qualified for retirement prior to August 1964 and specified retirement effec- 
tive September 1, 1964, the Military Services Pay Act rates would apply. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
july 26, 1965: 


Further reference is made to your letter of June 8, 1965, forwarded 


here by first indorsement of Office, Chief of Finance, under date of 
June 24, 1965, requesting a decision concerning the rate of basic pay on 
which the retired pay of Colonel Will M. Clark, O 258 865, AUS, re- 
tired, should be computed. Your request for decision has been as- 


signed D.0. Number A-855 by the Department of Defense Military 


Pay and Allowance Committee. 
You report that Colonel Clark was born on August 17, 1904, and 
served on active duty continuously from November 3, 1949, through 


August 31, 1964, and completed more than 32 years of service com- 


puted under Chapter 67, Title 10, U.S. Code. He applied for retire- 
ment on June 15, 1964, to be effective September 1, 1964. He was 
placed on the retired list effective September 1, 1964, under authority 


of the provisions of 10 U.S.C. 1331, with retired pay computed under 
the provisions of Formula 3 of 10 U.S.C. 1401. 

You point out that Chapter 67 of Title 10, United States Code, does 
not specify a date of retirement, but that in 38 Comp. Gen. 146 (1958) 
we held that the right of a member to retired pay thereunder accrues 
from the date of qualification for such pay or from a later date stipu- 
lated in the member’s application, subject to the provisions of the Uni- 
form Retirement Date Act of April 23, 1930, ch. 209, 46 Stat. 253, 5 
U.S.C. 47a. You also say that our decision of January 5, 1965, 
B-155458, 44 Comp. Gen. 373, concerning the application of the Uni- 
form Retirement Date Act in determining whether persons retired 
effective September 1, 1964, should compute their retired pay on the 
basis of the basic pay rates prescribed in the Uniformed Services Pay 
Act of 1963, approved October 2, 1963, Public Law 88-132, 77 Stat. 210, 
or those prescribed in the Military Services Pay Act of 1964, approved 
August 12, 1964, Public Law 88-422, 78 Stat. 395, which became effec- 
tive September 1, 1964, was silent with respect to persons retired under 
the provisions of Chapter 67, Title 10, United States Code. 

Since the Military Services Pay Act of 1964 does not contain a 
provision authorizing members retired on the effective date of that act 
(September 1, 1964) to compute their pay on the basis of the basic pay 
prescribed in that act, you say that doubt exists as to whether— 


a. Footnote 2 of Title 10, U.S. Code, Section 1401, may be construed as author- 
ity for computing Colonel Clark’s retired pay under the rates of basic pay pre- 
scribed by Section 1 of the Military Services Pay Act of 1964; or 
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b, The decision requires his retired pay to be computed under the rates of basic 
pay prescribed in Section 2(a), of the Uniformed Services Pay Act of 1963. 


You also ask whether the answer to either question a@ or 6 would be 
different if the officer had become fully qualified for retirement prior 


to August 1964 and specified retirement effective September 1, 1964. 
Footnote 2 to the retired pay formula in 10 U.S.C. 1401, applicable 


in the case of Colonel Clark, provides that retired pay will be com- 
puted on the basis of the rates of basic pay “applicable on date when 


retired pay is granted.” As pointed out in our decision of January 5, 


1965, 44 Comp. Gen. 373, however, section 1404 of Title 10, United 


States Code, provides that the retirement provisions of that title are 
subject to the provisions of 5 U.S.C. 47a, the Uniform Retirement 
Date Act of 1930. In that decision we held that the Uniform Retire- 


ment Date Act requires that every retirement (unless specifically or by 


implication exempted by statute) take effect on the first day of the 
month following the month in which the retirement otherwise would 
be effective, but that the rate of retired pay must be computed as of 


the date the retirement would have occurred if the Uniform Retire- 


ment Date Act had not been enacted. In summarizing our decisions 
interpreting that act we said: 


* * * Where a member is retired for reason(s) other than disability im- 
mediately upon becoming eligible therefor, the retirement is governed by the pro- 
visions of, and subject to the restrictive provisions of, the Uniform Retirement 
Date Act. * * * Where a member is retired at a time other than the date when 
eligibility for retirement first exists, and the date of retirement is fixed on the 
basis of administrative discretion or election of the member on the first day of a 
month later than that required by the Uniform Retirement Date Act, the restric- 
tions contained in that act limiting retired pay to the amount that would have 
been payable if that law had not been enacted are not for application. 

Colonel Clark, who had already completed at least 20 years of serv- 
ice computed under 10 U.S.C. 1332, attained the age of 60 years during 
the month of August 1964 and began to receive retired pay effective 
September 1, 1964. Since he first became qualified for retirement un- 
der the provisions of 10 U.S.C. 1331 during the month of August 
1964 and began receiving retired pay on September 1, 1964, the earliest 
date he could have begun receiving such pay under the Uniform Re- 
tirement Date Act, his retired pay must be computed on the basis of 
the rate of basic pay in effect for his grade and length of service in 
August 1964 as required by that act. Accordingly his retired pay 
must be computed on the basis of the rates of basic pay prescribed in 
the Uniformed Services Pay Act of 1963 rather than on the basis of 


the rates prescribed in the Military Services Pay Act of 1964. Ques- 








52 DECISIONS OF THE COMPTROLLER GENERAL (45 


tion a is answered in the negative and question } is answered in the 
affirmative. 

If the officer had become fully qualified for retirement prior to 
August 1964 and specified retirement effective September 1, 1964, he 
would be entitled to compute his retired pay on the basis of the 
rates of basic pay in effect on September 1, 1964, as prescribed in the 
Military Services Pay Act of 1964. 
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[ B-154332 J 


Compensation—Overtime—lIrregular, Unscheduled—“Call-Back” 
Overtime 


When civilian employees of the Government following regularly scheduled tours 
of duty perform unscheduled overtime work, or when early reporting for duty 
merges with and continues into a regularly scheduled tour of duty for the day, 
they are not entitled to payment of the minimum 2 hours call-back overtime pre- 
scribed by section 208 of the Federal Employees Pay Act of 1945, as amended, 
5 U.S.O. 912a, for any employee who is called back to perform unscheduled over- 
time work, either on a regular workday after having left his place of employ- 
ment upon completion of a regular schedule of work or on an off duty day, there- 
fore, an employee whose unscheduled overtime forms a continuous period of 
duty, not having been called back to perform unscheduled overtime is not 
entitled to payment of call-back overtime. 


To Robert L. Jobe, August 2, 1965: 


Your letter of July 6, 1965, points out that you have always been 
paid 2 hours call-back overtime for the work you were directed to 
perform before the commencement of your daily tour of duty when 
officially required to report early. You say that now your adminis- 
trative office has issued a notification that call-back overtime no longer 
will be paid under such circumstances. You ask whether the adminis- 
trative office can change the practice previously in existence. 

A copy of the administrative memorandum concerning this matter 
dated December 4, 1964, reference NW 73/40.14-P, was attached to 
your letter. That memorandum reads as follows: 


The General Accounting Office says that 1945 Act overtime duty which con- 
tinues into a regular shift without a break does not entitle the employee to 
eall-back pay. Similarly overtime which immediately follows a scheduled tour 
of duty does not involve call-back pay. 

Future reports of overtime that continues into or immediately follows regu- 
larly-scheduled hours of duty will be processed accordingly. 

Section 203 of the Federal Employees Pay Act of 1945, as amended 
by the act of September 1, 1954, 5 U.S.C. 912a, provides as follows: 

For the purposes of this Act, any unscheduled overtime work performed by 
any officer or employee on a day when no work was scheduled for him, or for 
which he is required to return to his place of employment, shall be considered 
to be at least two hours in duration. 

Our decision in 40 Comp. Gen. 379 relied upon by the administrative 
office as authority for paying call-back pay for early reporting on 
scheduled workdays is confined to call-back situations on scheduled 
nonworkdays and that decision does not apply in your case. 

In 37 Comp. Gen. 1 we distinguished between “scheduled” and 
“nonscheduled” overtime work for the purposes of 5 U.S.C. 912a, 
quoted above. We pointed out therein that an employee who has a 
regularly scheduled tour of duty 2:30 p.m. to 11 p.m., Monday through 
Friday, and who is notified on Monday to appear in court on Tuesday 
as a witness 9 a.m. to 10 a.m. is entitled under the unscheduled over- 
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time provisions of 5 U.S.C. 912a to 2 hours call-back pay. In 36 Comp. 
Gen. 657 we held that the term “scheduled” for purposes of night 
differential required that assignments be scheduled in advance over 
periods of not less than 1 week. In the light of those decisions our 
opinion is that your early reporting for duty which runs into your 
prescribed tour of duty or your serving beyond such tour only occa- 
sionally or intermittently constitutes “unscheduled” overtime duty. 
However, that is not the sole criteria of entitlement to call-back 
pay. The language which became section 203 was contained in two 
bills S. 2665 and H.R. 2263, the latter of which was enacted into law. 
H. Rept. No. 2454 on the Senate bill contained the following statement : 
The new section 203 provides a minimum of 2 hours of pay at the overtime 
rate for any employee who is called back to perform unscheduled overtime work 
either on a regular workday after he has completed his regular schedule of work 


and left his place of employment or on one of the days when he is off duty. 
[Italics supplied.] 


That language clearly negates the idea that unscheduled overtime duty 
performed in continuation of the regularly scheduled work tour garries 
with it a right to call-back pay. The same rationale applies to early 
reporting for duty when that duty merges with and continues into 
the regularly scheduled tour of duty for the day. 

Based upon the foregoing the administrative office memorandum 
quoted above represents a proper application of the statute and the 
change in the previous practice was required. 


[ B-148324 J 


Pay—Active Duty—Reservists—Injured in Line of Duty—Disability 


Determination 


When a member of the uniformed services injured in line of duty while perform- 
ing annual field training under 32 U.S.C. 503 is permitted after examination and 
medical treatment on two occasions to return to duty and only after release from 
military service does he learn from a civilian doctor that the nature and extent 
of his injuries would have prevented the performance of military duty, the 
claim of the member for pay and allowances to cover the period between date 
of release from active duty and return to his civilian position may be paid, 
neither the existence nor the extent of the injuries becoming manifest until after 
release of the member from active duty, to deny his entitlement to the benefits 
of 37 U.S.C. 204(h) because he in ignorance of the seriousness of his injuries 
performed military duty in the interim between injury and release from active 
duty would in effect deprive him of the benefits Congress intended to grant. 


To Captain G. L. Barber, Department of the Army, August 3, 1965: 


Reference is made to your letter of April 29, 1965, forwarded by 
the Office, Chief of Finance, by first indorsement dated July 7, 1965, 
requesting a decision whether payment of active duty pay and allow- 
ances may be made to Ralph W. Otto, E-7, NG 35 848 146, during 
the period August 10 to 31, 1964, in the circumstances related. Your 
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request for decision has been allocated D.O. Number A-860 by the 
Department of Defense Military Pay and Allowance Committee. 

You say that Sergeant Otto incurred an injury on July 22, 1964, in 
line of duty while performing annual field training during the period 
July 22 to August 9, 1964 [having been injured in a truck accident 
while en route to Camp Grayling as a member of the Advance Detach- 
ment]. He was examined and received medical treatment at Camp 
Grayling on July 24 and August 4, 1964, as a result of the injury. 
You say that records indicate that the medical authorities at Camp 
Grayling released the member to duty after each treatment. 

Upon release from active duty Sergeant Otto contacted his family 
physician on August 10, 1964. It was then determined by x-ray that 
he had fractured four ribs as a result of the accident which occurred 
on July 22 and he received a certificate from the physician that he 
was not able to perform his military duty during the period August 10 
to 31, 1964. 

You say that doubt exists as to the validity of this claim in view of 
decision of May 19, 1964, B—148324, 43 Comp. Gen. 733, that once an 
individual is returned to limited or restricted duty status entitlement 
to active duty pay and allowances is too doubtful to warrant our 
approval of payment thereof. You state further that in this case 
Sergeant Otto was returned to a duty status, but that it was later 
determined by a civilian physician that he was not able to perform 
his military duty. 

It appears from the record forwarded with your request for decision 
that during the period of his annual field training he was returned 
to duty on July 24 and August 4 after a physical examination on each 
of these dates, that he was not hospitalized at any time as a result 
of the injury, that he was under medical care from August 10 to 
August 31, 1964, and that he was permitted to return to his civilian 
work -as an Administrative Supply Technician for Company A, 2n 
Bn, 137th Armor, Ohio Army National Guard, on September 1, 1964. 

The voucher submitted with your request for decision recites that 
Sergeant Otto— 
was totally disabled for performance of his military duties and his normal 
civilian pursuits during the period from 10 August to 31 August 1964, inclusive, 
due to an injury received on 22 July 1964 while engaged in training duty under 
32 U.S.C. 508, which was found to be in line of duty and which finding was 


approved by the final approving authority (Dept. of Army) on 30 October 1964. 
He has not been retired nor separated for physical disability. 


In our decision of May 19, 1964, 43 Comp. Gen. 733, 737, we said: 


It seems reasonably clear that a right to active duty pay and allowances * * * 
while the member concerned is temporarily disabled by injury incurred in line 
of duty, is based upon physical disability to perform military duty * * * and 
that the determination as to how long the disability continues is left to the 
exercise of a sound administrative judgment. If, despite his injury, the service 
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eoncerned should actually return him to a limited or restricted Reserve duty 
status where he would be subject to being called upon to perform such duty as 
his physical condition would permit, we would regard the continued payment 
of active duty pay and allowances in such circumstances as being too doubtful 
to warrant our approval of such payment. 37 Comp. Gen. 558. In each case, 
the service concerned should determine when the injured reservist recovers 
sufficiently to be fit to perform his normal military duties. 

In 37 Comp. Gen. 558 there was considered the effect of a “con- 
ditional” release from a military hospital by a service medical board 
with the recommendation that the member be returned to a duty status 
with temporary restricted duty or with limited activities and the 
further requirement of periodically reporting for reevaluation of 
physical condition. Where the injury is such as not to warrant or 
suggest the institution of disability retirement proceedings at the 
date of termination of hospitalization, we said: 

* * * The determination as to how long a member continues to be “disabled” 
appears to have been left to the exercise of sound administrative discretion. 
Since there are varying degrees of “temporarily restricted duty” and “limited 
activities” which may be applicable in different cases of the type here involved, 
where a member is returned to a National Guard duty status, we believe that the 
matter of his right to active-duty pay and allowances should be decided on the 
basis of whether or not he is returned to a duty status and without regard to the 
amount or degree of restricted or limited duty it is recommended that he perform 
after his return. 

The situation here involved is essentially different from those 
involved in the above decisions. In those situations the inability of 
the member to perform military duty at the time of the injury or 
immediately thereafter was apparent and the member in fact had 
undergone hospitalization or medical treatment for the disability. 
Here neither the existence nor the extent of the injuries was recognized 
until after the member’s actual release from active duty; it was almost 
a week [6 days] after his last examination by the service medical 
officers before the diagnosis of the injuries by a civilian doctor was 
made. Just as there are many diseases that do not immediately 
manifest themselves when first contracted (see, for example, 33 Comp. 
Gen. 339 (1954)), so there are many injuries that do not manifest 
themselves or the extent of the damage involved until some time after 
the injuries are incurred. To deny a member the benefits of the 
statute because he performed military duty in the interim in his 
ignorance of the existence or of the extent of the injuries incurred, 
because the injuries did not become fully manifest until after the 
member had thereafter performed active military duty and had been 
released therefrom would in effect deprive him of the benefits which 
the Congress clearly intended to grant in such cases. 

Accordingly, since Sergeant Otto was disabled for performance of 
his military duties during the period from August 10 to August 31, 
1964, inclusive, due to an injury received on July 22, 1964, in line of 
duty while engaged in training duty under the provisions of 32 U.S.C. 
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503, he is entitled to pay and allowances for that period under the 
provisions of 37 U.S.C. 204(h). If otherwise correct, payment on 
the voucher, which is returned herewith, is proper. 


[ B-157236 J 


Pay—Retired—Annuity Elections for Dependents—Time for Elec- 
tion—Records Correction 


The correction of military records subsequent to the death of an Army sergeant 
to show an earlier election date of a survivorship annuity under the Retired Serv- 
iceman’s Family Protection Plan (10 U.S.C. 1431-1436) for his widow and child 
thereby meeting the requirements of section 1431 that an annuity election must 
be made by a member of the uniformed services prior to completion of 18 years 
of service for which he is entitled to credit in the computation of basic pay is 
not a correction to avoid the operation of a Federal statute but is a correction to 
establish a fact which did not exist in the military record, the earlier election 
date, a correction of a fact that is within the broad authority granted the Secre- 
tary of the Army under 10 U.S.C. 1552 and that is final and conclusive on Govern- 
ment officials, and the entitlement of the widow to a survivorship annuity under 
the Plan having been established by the corrected record, the annuity payments 
made to her need not be recovered. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
August 3, 1965: 

Further reference is made to your letter dated June 17, 1965, request- 
ing an advance decision as to the propriety of payment of a voucher 
in the amount of $753.04, representing survivorship annuity payments 
for the period September 1, 1964 through April 30, 1965, stated in 
favor of Mrs. Mary Beth Buchanan, as unremarried widow of Staff 
Sergeant William S. Buchanan,. RA 13 088 521, retired, deceased. 
Your request was forwarded here by first indorsement dated July 13, 
1965, of the Office, Chief of Finance, under D.O. No. A-859, allocated 
by the Department of Defense Military Pay and Allowance 
Committee. 

Sergeant Buchanan was determined to be physically unfit for duty 
by reason of 100 percent disability and was placed on the temporary 
disability retired list effective September 22, 1960, under the provi- 
sions of 10 U.S.C. 1202. He was credited with 16 years 10 months and 
22 days’ actual active service and 18 years 0 months and 23 days’ serv- 
ice for basic pay purposes. Although he was paid retired pay at the 
monthly rate of $217.50 (75 percent of the monthly basic pay rate of 
grade (E-6) with over 18 years of service) for the period September 22 
through November 1, 1960, date of his death, his final active duty 
pay voucher was computed on the basis of less than 18 years’ service. 
On September 20, 1960, he executed an election of options—listing his 
service for basic pay purposes as 17 years 16 days as of that date— 
under the Uniformed Services Contingency Option Act of 1953 (now 
Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446). 
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He elected options 3 and 4 at one-half reduced retired pay and subse- 
quent to his death an annuity was established at the monthly rate of 
$94.13 in favor of his widow and child. Payments at that rate were 
made for the period November 1, 1960 through August 31, 1964. An- 
nuity payments were terminated by reason of a determination that 
Sergeant Buchanan’s election was invalid because he had actually per- 
formed 18 years and 14 days of service for basic pay purposes on the 
date he elected to participate in the plan. That determination of in- 
validity was based on 10 U.S.C. 1431 which authorizes an election un- 
der the law only before the member completes 18 years of service for 
which he is entitled to credit in the computation of his basic pay. 
Demand was made on Mrs. Buchanan for refund of the amount of an- 
nuity paid her under the invalid election. 

Mrs. Buchanan applied to the Army Board for Correction of Mili- 
tary Records for relief and by memorandum for The Adjutant Gen- 
eral dated April 2, 1965, the Secretary of the Army approved the 
findings, conclusions and recommendations of the Board and under 
the provisions of 10 U.S.C. 1552 directed : 

That all of the Department of the Army records of WILLIAM 8S. BUCHANAN 
be corrected to show that, under the provisions of the Uniformed Services Con- 
tingency Option Act of 1953, he elected Option 3 with Option 4 at one-half 
reduced retired pay on 6 July 1960. 

You suggest that the correction of the record in this case appears to 
have been made to avoid the operation of a Federal statute and thus 
you express doubt as to whether the correction of Sergeant Buchanan’s 
military records subsequent to his death to show his election on July 6, 
1960, will permit payment of the survivorship annuity. We have 
held that a Correction Board’s action in an attempt to avoid the op- 
eration of a statute of limitations by means of a recital of facts as they 
already exist in a member’s record is without legal significance. See 
39 Comp. Gen. 178. However, in this case the correction establishes 
a fact which did not exist in Sergeant Buchanan’s military record, 
that is, that he made his election under the plan on July 6, 1960. Such 
a correction of a fact was within the broad authority granted to the 
Secretary of the Army under 10 U.S.C. 1552 and is final and conclusive 
on all officers of the Government. The rights of the member and his 
dependents are governed by the proper application of the statutes to 
the facts shown in the corrected record. Since the corrected record 
shows that Sergeant Buchanan elected option 3 with option 4 at one- 
half reduced retired pay on July 6, 1960, which was before he had com- 
pleted 18 years of service for basic pay purposes, that election appears 
to be valid and timely. Thus the present record establishes Mrs. 
Buchanan’s entitlement to an annuity under the plan. The demand 
for refund should be withdrawn and the voucher, which is returned 
herewith, may be paid, if otherwise correct. 
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[ B-155725 J 
Public Utilities—Contracts—Status of Bidder 


Under separate invitations for bids to furnish natural gas, fuel oil, and coal over 
a 5-year period to determine the most economical fuel available, a contract for 
gas or oil to be subject to the appropriation of funds for the conversion of the 
existing coal burning heating plants, an award by the Department of Defense 
of a long-term contract for the delivery of natural gas to military installations 
in Alaska is not precluded under 40 U.S.C. 481(a) (3), notwithstanding the bid- 
der is not a public utility within the contemplation of the section due to its 
doubtful status under Title 42 of the Alaska Statutes, the Congress having 
authorized long-term contracts for services with public utility aspects, cate- 
gorizing the service rather than the contractor, and as “gas” is a utility 
by definition, a contract to furnish public utility gas service by a firm that 
is not within the strict legal definition of a “public utility” is not prohibited 
under the authority of 40 U.S.C. 481(a) (3), prescribing long-term contracts for 
public utility services. 


Funds—W orking-Capital—Public Utility Long Term Service 
Contracts 


Where individual invitations are issued for coal, gas and oil fuels, the fact that 
a proposed procurement of coal for delivery over a 5-year period in the quan- 
tities and at the time designated by the procurement officer is not made subject 
to stock fund financing as authorized by 10 U.S.C. 2208, prescribing the estab- 
lishment of working-capital funds, and implemented by Department of Defense 
Directive No. 7420.1, does not render the bid evaluations defective or improper as 
not affording equality of competition with bids solicited under the other fuel 
invitations, even though had stock fund financing been authorized and a contract 
awarded, subjecting the contract to stock fund procedures would not disturb its 
legal effectiveness, the invitations requesting bids on mutually exclusive alter- 
nates and evaluation of one aiternate against the other not violating the com- 
petitive advertising statute, the bidders under each invitation having been fully 
apprised of the evaluation factors to be used and, of the results that might be 
obtained. 


Contracts—Specifications—Changes, Revisions, Ete.—After Bid 
Opening—Sole Bidder 


After bid opening, but, prior to the award of a contract to the sole bidder to 
furnish gas fuel, where separate invitations had been issued for mutually exclu- 
sive alternate bids on gas, oil, and coal, the amendment of the change of rate 
provision of the invitation to authorize the negotiation of rate changes at the 
request of either party to the contract rather than changes based upon approval 
of the appropriate public regulatory commission does not constitute such a 
deviation or waiver from the advertised requirements as to affect the legality 
of the proposed award, only one bid having been received under the invitation 
for gas fuel, and the fact that the contract could have been negotiated under 
the authority of 10 U.S.C. 2304(a) (10), and paragraph 3—-210.2(v) of the Armed 
Services Procurement Regulation on the basis that it was impracticable to obtain 
competition for the public utility service. 


Bids—Evaluation—Factors Other Than Price—Intangible Eco- 


nomic Costs 


In the evaluation of a bid to furnish gas fuel to replace the use of coal, rail- 
road revenue losses due to diminution of coal traffic, additional unemployment 
benefit costs to the Federal Government, and the adverse economic impact of 
the gas contract on the State Government are not pertinent factors for con- 
sideration in determining the award most advantageous to the United States, 
price and other factors considered, and although costs over and above bid prices 
may be considered when the amount is ascertainable with reasonable certainty, 
under the Armed Services Procurement Act (10 U.S.C. 2305(c) ), establishing the 
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standard for making an award of a contract, the imposition of intangible cost 
factors to reflect economic changes that possibly might result from a particular 
award is not required. 


To the Secretary of Defense, August 5, 1965: 


By letter dated January 28, 1965, the Assistant General Counsel 
(Logistics) furnished a documented report on the protest of the Evan 


Jones Coal Company against the award of a contract to the Alaska 


Pipeline Company to supply the fuel requirements for the power 
plants at Fort Richardson and Elmendorf Air Force Base, Anchorage, 
Alaska. 

Preliminary to our discussion of the various points of protest raised 
by the coal company, we believe it to be appropriate to review briefly 


the background of this procurement. 


Because of the development of natural gas pipeline and gas distri- 
bution potential in the Anchorage area, the Department of the Army 
initiated surveys in 1961 of the prospective cost savings of natural gas 
over the use of coal in boiler facilities at Fort Richardson. This sur- 


vey considered also the cost of converting existing coal-burning facili- 


ties to gas-burning equipment. The survey results established that 
the use of natural gas would save the Army $443,000 per year during 
the first 5 years and $345,923 annually thereafter. At that time, there 


was no congressional authorization for conversion of the boiler facili- 


ties. However, in view of the potential savings to be realized from 


the use of natural gas, the Army requested our Office to consider 
whether funds appropriated to the Army for operation and main- 
tenance might be used in connection with the proposed conversion of 


boiler facilities at Fort Richardson from coal burning to natural gas 
equipment. In our decision at 41 Comp. Gen. 522, we held that such 


contemplated use of operation and maintenance funds would be 
improper and that such conversion work was required by statute to 
be specifically authorized by the Congress in a military construction 


authorization act and funded from military construction appropria- 


tions made pursuant to the authorization. We further held in that 
decision at page 529: 


* * * it is stated by your Department that such work is susceptible to competi- 
tive bidding and that it goes beyond the requirements of the usual utility procure- 
ment and connection line procedures. If this proposal were to be considered 
proper there would appear almost no limit to which this concept could be carried. 
Thus, if the entire coal-burning facilities were worn out and needed replacement, 
it could be argued that the entire replacement could be made by the coal contrac- 
tor and the cost thereof reflected in the price of the coal. Such procedure would 
be an evasion of section 637, quoted above [Department of Defense Appropriation 
Act, 1962], as well as the competitive bidding requirements, and clearly would 
not be proper. 


Thereafter, upon a comprehensive study of the matter by the Army, 
the Deputy Assistant Secretary of Defense directed the Army by 
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memorandum dated July 29, 1964, to solicit bids for fuel at Fort 
Richardson and Elmendorf covering a 5-year period so as to provide 


equal opportunity for all fuel suppliers; to analyze the cost of fuels 
as bid; and to report and make a recommendation to the Department 
of Defense concerning any proposed conversions of the heating plants. 
Through the competitive bidding procedures, the Department desired 
to ascertain with maximum accuracy the economic situation as to 


natural gas, fuel oil and coal in order that there could be justified, 
if subsequent events established projected savings in fuel costs, a line 
item presentation to the Congress for conversion of the heating plants 
as required by the then current Department of Defense Appropriation 


Act (section 535 of Public Law 88-446, 78 Stat. 480, August 19, 1964). 


On August 28, 1964, the Defense Fuel Supply Center issued invi- 
tation for bids Nos. DSA-6-65-81 for coal and DSA-6—65—94 for fuel 
oil, both invitations covering the fuel requirements of the two military 
bases. The United States Army, Alaska, issued invitations for bids 


No. ASK-95-523-65-16, dated September 1, 1964, covering natural 


gas services at these bases. The invitations requested bids on a 5-year 
basis and, provided with respect to fuel oil and gas solicitations, that 
any contract awarded would be subject to the appropriation of con- 
struction funds for the conversion of existing facilities. Bidders 
under the fuel oil and coal invitations were informed that bids for 


the three fuels were being solicited and would be evaluated to deter- 
mine which was the most economical and that it was possible that no 
award would be made as a result of the solicitations. 

Bids under the coal and fuel oil invitations were opened on Septem- 


ber 29, 1964, and it appears that the Standard Oil Company of 
California submitted the only fuel oil bid and that the Evan Jones 
Coal Company submitted the only responsive bid out of the two bids 
received, under the coal invitation. One bid was received on Septem- 
ber 29, 1964, from the Alaska Pipeline Company under the gas 
invitation. 

A fuel selection analysis made by the Army disclosed that net 
savings on the steam plants at the two military bases with the use of 
gas would be $7.5 million over a 5-year period against construction 
costs of $506,680 for Fort Richardson and $884,040 for Elmendorf 
Air Force Base to convert existing coal-burning boilers to gas fueled. 
It was also determined that the cost of gas conversion would be 
amortized in 9 months at Fort Richardson and 1.2 years at Elmendorf 
Air Force Base. On December 14, 1964, the Assistant Secretary of 
Defense (Installations and Logistics) concurred in the proposal to 
convert from coal to gas as follows: 


This office concurs with your proposal to convert the central heating plants at 
Fort Richardson and Elmendorf Air Force Base from coal to natural gas based 
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on the combined estimated annual savings of $1,506,000, as indicated in the sup- 
porting data enclosed with your memorandum. The Secretary of Defense has 
approved the inclusion of line items for the conversion projects in the Army and 
Air Force FY 1966 Military Construction Programs. 

It is noted that by the terms of the invitation to bid, a contract must be entered 
into with the Alaska Pipeline Company prior to December 29, 1964. It is further 
noted that the terms of the contract are specifically contingent upon the obtain- 
ing of funds for the fuel conversions from the Congress and that in the event 
Congress fails to provide such funds, the contract is automatically cancelled. 


On December 18, 1964, the Chief of Engineers approved the award 
of a contract to the Alaska Pipeline Company pursuant to its bid, and 
on December 28, 1964, contract No. DA-95-523-ASK-—541 was issued 
to the gas company. In pertinent part, the contract provided: 


(b) The period of this contract is for five (5) years with deliveries of natural 
gas to commence on 1 July 1966, provided that the contract may be terminated 
at either or both of the service locations at the option of the Government by 
giving not less than ninety (90) days advance written notice of the effective 
date of termination. 

(b) (i) Funds are presently not available to accomplish construction of facil- 
ities necessary for conversion of Plant fuel burning equipment. No obligation 
of any kind on the part of the Government would arise under this contract 
unless, and until, funds are appropriated for the conversion of the Plants to 
natural gas, and the Contracting Officer so advises the Contractor in writing. 
If the Contractor is not so notified by 1 January 1966, any obligations of both 
parties under the contract will cease, and the contract will automatically be 
cancelled. 

(b) (ii) Funds are not presently available for this procurement. The Gov- 
ernment’s obligations hereunder is contingent upon the availability of appro- 
priated funds from which payment for the contract purposes can be made. No 
legal liability on the part of the Government for payment of any money shall 
arise unless and until funds are made available to the Contracting Officer for 
this procurement and notice of such availability, to be confirmed in writing by 
the Contracting Officer, is given to the Contractor. 


The protestant has raised the following points of protest which are 
considered below : 


I. THE DBPARTMENT AND THE PIPELINE COMPANY HAVE FAILED 
IN THEIR ATTHMPTS TO PSTABLISH THE APPLICABILITY OF SKC- 
TION 201(a)(3) TO THIS PROCUREMENT. 


It is quite clear from the material submitted to the Comptroller General by 
Defense and the Pipeline Company that no statutory authority exists for the 
five year gas contract executed by Defense with Pipeline. Section 201(a) (3) 
of the Federal Property and Administrative Services Act, the sole authority 
claimed, is clearly inapplicable for a number of reasons. 


It is the protestant’s position that the cited statutory authority (40 
U.S.C. 481(a)(3)) is not applicable since the gas service contracted 
for is not for “public utility services.” The statute provides in perti- 
nent part: 





§ 481. Procurement, warehousing, and related activities 


(a) The Administrator shall, in respect of executive agencies, and to the 
extent that he determines that so doing is advantageous to the Government in 
terms of economy. efficiency, or service, and with due regard to the program 
activities of the agencies concerned— 


(3) procure and supply personal property and nonpersonal services for the 
use of executive agencies in the proper discharge of their responsibilities, and 
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perform functions related to procurement and supply such as those mentioned 
above in subparagraph (1) of this subsection: Provided, That contracts for pub- 
lic utility services may be made for periods not exceeding ten years; and 

(4) with respect to transportation and other public utility services for the 
use of executive agencies, represent such agencies in negotiations with carriers 
and other public utilities and in proceedings involving carriers or other public 
utilities before Federal and State regulatory bodies; Provided, That the Secre- 
tary of Defense may from time to time, and unless the President shall other- 
wise direct, exempt the Department of Defense from action taken or which may 
be taken by the Administrator under clauses (1)—(4) of this subsection when- 
ever he determines such exemption to be in the best interest of national security. 

At the outset, it should be observed that the statute has reference to 
a particular category of contracts and not to a particular category of 
contractors. The statutory authorization pertains to the type of serv- 
ices to be contracted for, that is, public utility services incidental to the 
conduct of authorized Government functions whereby economies can 
be effected through long-term contracts. See 35 Comp. Gen. 220. 
The procurement of utility services by the Department of Defense 
was the subject of a “Statement of Areas of Understanding Between 
Department of Defense and General Services Administration,” as codi- 
fied in 15 F.R. 8827, December 1, 1950, and 22 F.R. 871, February 12, 


1957, wherein “Utility Services” are defined as: 
* * * electricity, natural and manufactured gas distributed by pipes * * * 


By delegation of authority dated August 14, 1951 (16 F.R. 8309), 
the Secretary of Defense was authorized by the General Services 
Administrator to enter into contracts for “public utility services” for 
periods extending beyond a current fiscal year but not exceeding 10 
years. 

Although it is clear that the statute has reference to “public utility 
services,” the protestant has contended that the authority to contract 
extends only to regulated, monopolistic public utility businesses. We 
understand that the Pipeline Company owns a subsidiary corpora- 
tion—the Anchorage Natural Gas Corporation—which has municipal 
franchises to provide gas service, and that the Pipeline Company 
through its subsidiary will provide natural gas under its contract to 
the military bases. We recognize that a diversity of opinion exists 
as to whether a pipeline company is a “public utility” within the mean- 
ing of that term as used in statutes regulating public utility enter- 
prises. The Supreme Court of Indiana held in Public Service 
Commission v. Panhandle Eastern Pipeline Company, 71 N.E. 2d 
117, that an interstate gas pipeline company was a public utility under 
Indiana law and subject to regulation as to retail sales. In  fac- 
tually similar case, the Supreme Court of Illinois in Mississippi River 
Fuel Corporation v. Illinois Commerce Commission, 116 N.E. 2d 394, 
held that a gas pipeline company was not a public utility for purposes 
of State regulation. Also, see Citizens Pipe Line Co. v. Twin City 
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Pipe Line Co., 10 S.W. 2d 493 (Supreme Court of Arkansas) ; Llano, 
Inc. v. Southern Union Gas Company, 399 P. 2d 646 (New Mexico 
Supreme Court). For other examples, see Penn-York Natural Gas 
Corp. v. Maltbie, 299 N.Y.S. 1004 (New York Supreme Court) ; Vat- 
ural Gas Service Co. v. Serv-Yu Cooperative, 213 P. 2d 677; 219 P. 
2d 324 (Arizona Supreme Court) ; Michigan Consolidated Gas Co. v. 
Sohio Petroleum Co., 32 N.W. 2d 353 (Michigan Supreme Court). 

Section 42.05.640, Title 42 of the Alaska Statutes defines a “public 
utility” or “utility” as including: 

* * * every corporation, whether municipal, public, cooperative or otherwise, 
company, individual, or association of individuals, their lessees, trustees, or re- 
ceivers appointed by a court, that owns, operates, manages or controls any plant 
or system for the generation, transmission, or distribution of electric energy and 
power, for the furnishing of telephone or telegraph communications, for the trans- 
mission or distribution of heat, natural or manufactured gas, oil or other petro- 
leum products, or water, or for the furnishing of community sewer services, and 
the plant and facilities used for any of the foregoing purposes; this chapter does 
not apply to a person who furnishes water or oil or other petroleum products by 
tank, wagon or similar conveyance, to a public utility which does a gross annual 
business of less than $100,000 nor to a municipally-owned and operated water or 
sewer utility ; this chapter does not apply to a utility until the legislature adopts 
specific legislation pursuant to the submission of a report and recommendation on 
the subject by the commission to the first session of the Second State Legislature 
in January 1961; this chapter does not apply to a pipeline, plant, system or equip- 
ment used primarily for gathering, collecting, transporting or shipping crude oil, 
natural gas, condensate or other petroleum substance or product produced by or 
belonging to the owner, operator, or manager of the plant, system, or equipment ; 

We have also noted that the courts have considered the overt actions 
of a nominal public utility in dealing with its customers in determin- 
ing whether the liabilities and enjoyments of a “public utility” are 
legally applicable. See the annotations at 119 ALR 1019. 

The status of the Pipeline Company as a public utility under Title 
42 of the Alaska Statutes is, in our opinion, doubtful. We are of this 
view because the company is not subject to regulatory control and be- 
cause it has not served the public generally with natural gas. But the 
Congress has authorized long-term contracting in the case of services 
having public utility aspects. In doing so the Congress did not re- 
quire that these public utility services be procured only from those 
firms which clearly come within the strict legal definition of a “public 
utility.” Perhaps in recognition of the legal imponderables involved 
in the application and enforcement of State laws regulating public 
utilities, and in view of the diversity of opinions between various juris- 
dictions respecting the legal character of public utilities, the Congress 
in its judgment determined to categorize the service rather than the 
contractor. Since “gas” is by definition a utility, and since the con- 
tract provides for the furnishing of public utility gas services, we 
would not feel required to question the statutory authority for the 
contract. 
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II. THE INAPPLICABILITY OF STOCK FUND FINANCING FOR FIVE 
YERAR CONTRACTS VOIDS THE WHOLE PROCUREMENT. 





We are not aware of any statutory authority to enter into a firm 
contract for coal for a 5-year period unless authorized under stock 
fund financing. The question whether a service and supply contract 
covering requirements for more than 1 year and financed under fiscal 
year appropriations contravenes the statutes governing the extent of 
contract obligation was considered in our decision at 42 Comp. Gen. 
272, particularly at 276-277 : 


The authority to make the contract under consideration is derived from the 
appropriation “Operation and Maintenance, Air Force” contained in the Depart- 
ment of Defense Appropriation Act, 1962, Public Law 87-44, approved August 17, 
1961, 75 Stat. 365, 369. This appropriation is made available in general terms 
for necessary expenses for, among other things, the operation, maintenance, and 
administration of the Air Force during the fiscal year 1962. In applying the 
quoted statutes dealing with Government contracting [41 U.S.C. 11; 31 id. 665(a) 
and 712a], the decisions of the courts and the accounting officers have consistently 
held that contracts executed and supported under authority of fiscal year appro- 
priations can only be made within the period of their obligation availability and 
must concern a bona fide need arising within such fiscal year availability. See 
32 Comp. Gen. 565; 36 id. 683; 37 id. 60; id. 155. Also, such decisions hold that 
contracts entered into under fiscal year appropriations purporting to bind the 
Government beyond the fiscal year involved, must be construed as binding upon 
the Government only to the end of the fiscal year; and even where the contract 
contains an option in the Government to renew from year to year to the end 
of the stated term contingent upon the availability of future available appro- 
priations, affirmative action, in effect making a new contract and complying with 
the advertising requirements, is required in order to exercise the Government’s 
option of renewal. See the Leiter and Goodyear cases cited above; 28 Comp. 
Gen. 553; 29 id. 91; 33 id. 90; 36 id. 683; and B—88974 of November 10, 1949, to 
the Secretary of Agriculture. This was the limit of authority of the Air Force 
to make contracts or purchases on behalf of the Government involving the use 
of this appropriation. 

However, by the terms of the contract in question, it was sought to obligate the 
Government to pay for services and supplies, if and when ordered from the con- 
tractor, to meet not only the needs of the fiscal year 1962, but, in case of services 
and supplies to be ordered and furnished during the fiscal years 1963, 1964 and 
1965, it also -as sought to make the terms of the contract operative and the 
liability assumed by it binding upon anticipated future appropriations, and with- 
out affirmative renewal of the contract under the applicable appropriation from 
which the payments are to be made. 

The Department justifies the continuing liability terms of the contract on the 
basis that such liability does not result in appropriation obligations within the 
meaning of section 1311 unless and until orders are issued under future available 
appropriations. Conceding that the integrity of the available appropriations 
would be maintained, there is to be considered the fact that the applicable restric- 
tions of the Revised Statutes [sections 3732 and 3679, as amended] prohibit con- 
tractual agreements under fiscal year appropriations which involve the Govern- 
ment beyond such period of availability not only in appropriation obligations, but 
any other obligation or liability which may arise thereunder and ultimately 
require the expenditure of funds. Also, under the holding of the Leiter case, 
the contract ceases to exist at the end of the fiscal year current at the time of its 
execution and affirmative action is required to renew the contract. Consequently, 
it is clear that the contract went beyond the authority conferred by the appro- 
priation at the time of its execution and, in substance and effect, violates the 
above-quoted statutes. 


Turning specifically to the applicability of stock fund financing to 
the procurement of coal under invitation for bids No. DSA-6-65-81, 
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we note that bids were requested on the basis of f.o.b. carrier at mine 
for shipment at Government expense to the Alaska Railroad railheads 
at Fort Richardson and Elmendorf Air Force Base. It was further 
provided that deliveries shall be made in such quantity or quantities 
and at such times as the designated officer at each installation may 
direct. 

The authority to establish working capital funds in the Department 
of Defense is contained in 10 U.S.C. 2208 which provides in pertinent 
part as follows: 

(a) To control and account more effectively for the cost of programs and work 
performed in the Department of Defense, the Secretary of Defense may require 
the establishment of working-capital funds in the Department of Defense to— 

(1) finance inventories of such supplies as he may designate ; and 

(2) provide working capital for such industrial-type activities, and such com- 
mercial-type activities that provide common services within or among depart- 


ments and agencies of the Department of Defense, as he may designate. 
° * o * * os + 


(e) Subject to the authority and direction of the Secretary of Defense, the 
Secretary of each military department shall allocate responsibility for its func- 
tions, powers, and duties to accomplish the most economical and efficient organi- 
zation and operation of the activities, and the most economical and efficient use 
of the inventories, for which working-capital funds are authorized by this section. 

+ = = 


* * * * 


(h) The Secretary of Defense shall prescribe regulations governing the opera- 
tion of activities and use of inventories authorized by this section. * * * 


Pursuant to the statute, Department of Defense Directive No. 7420.1 
was promulgated to govern the activities and use of stock fund inven- 
tories. Implicit both in the statute and the implementing directive 
is the principle that any inventory of consumable stock shall be ad- 
ministered and controlled by the appropriate stock fund agency of the 
military department. The directive clearly contemplates that inven- 
tories of stock be held by a department stock fund agency which would 
issue from inventory supplies ordered or requisitioned by a using 
agency, and that reimbursement therefor would be made by the 
using agency from available funds. In our view, it would be incon- 
sistent with stock fund principles to provide by contract for the using 
agency to procure a stock fund item directly from the supplier with- 
out regard to the inventory and issuance controls prescribed by the di- 
rective or other implementing regulations. The coal invitation clearly 
contemplated that inventory control and issuance would be the 
responsibility of the designated, ordering officer at each of the two 
bases. We recognize, of course, that the procurement of coal for more 
than 1 year may properly be subject to stock fund financing. Also, we 
feel that if stock fund financing of coal had been authorized adminis- 
tratively and a contract for coal been awarded under the invitation, it 
would have been proper under the facts and circumstances here in- 
volved to subject the contract to stock fund procedures without dis- 
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turbing the legal effectiveness of the contract. Hence, the fact that the 
contemplated procurement of coal deviated from stock fund concepts 
may not be regarded as rendering the bid evaluations defective or 
otherwise improper as not affording equality of competition with bids 
solicited under the other fuel invitations. In our opinion, the ration- 
ale expressed in 42 Comp. Gen. 640 that an invitation requesting bids on 
mutually exclusive alternates and evaluation of one alternate against 
the other does not violate the competitive advertising statute is equally 
applicable here where bidders under each of the three invitations were 
fully apprised of the evaluation factors to be used and of the results 
that might obtain from such evaluation. 


III. THE EX PARTE AMENDMENT OF ARTICLE 5(a) AFTER BIDDING 
VOIDS-THE PROCUREMENT AND IS INEFFECTIVE TO PREVENT 
AN INCREASE IN GAS PRICES. 





The protestant points out that the gas invitation contained a pro- 
vision as follows: 


5. PUBLIC REGULATION AND CHANGE OF RATES. 


(a) Public regulation. Service furnished under this contract shall be sub- 
ject to regulation in the manner and to the extent prescribed by law by any 
Federal, State, or local regulatory commission having jurisdiction. If during 
the term of this contract the public regulatory commission having jurisdiction 
lawfully approves rates that are higher or rates that are lower than these stipu- 
lated herein for like conditions of service, the Contractor agrees to continue to 
furnish service as stipulated in this contract and the Government agrees to pay 
for sueh service at the higher or lower rates from and after the date when such 
rates are made effective. 


Prior to award, this provision was amended to read as follows: 


5. CHANGE OF RATES. At the request of either party to this contract, said 
party having reasonable cause therefor, the rates set forth herein shall be rene- 
gotiated, and any adjustment so negotiated by mutual agreement shall become 
effective as of the date of such agreement. PROVIDED, however, that any 
rate so negotiated shall not be in excess of rates to any customer of the con- 
tractor having similar conditions of service. 

The protestant refers to a “Van Scoyoc” report which, it alleges, 
demonstrates that the rate bid by the pipeline company of 2.9 cents 
per therm was far below the cost of service and thus could not be a just 
and reasonable rate by accepted regulatory standards. Since we are 
not competent to evaluate the validity of this report, we are unable 
to reach any conclusions in that regard. However, we do not feel 
that the amendment constituted such a deviation from the advertised 
requiremenis as would affect the legality of the award. The amend- 
ment does not constitute that type of deviation or waiver of advertised 
requirements which have been interdicted by our Office (30 Comp. 
Gen. 179; 38 id. 59; 39 id. 259; 43 id. 813). Considering that the 
Alaska Pipeline Company was the sole bidder under the invitation, 
and having regard for the fact that the contract could have been 
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negotiated under the authority of 10 U.S.C. 2304(a) (10) and Armed 
Services Procurement Regulation (ASPR) 3-210.2(v), we find no 
legal basis to question this aspect of the award. 

Neither do we feel that the new provision 5(a) will necessarily 
increase the price of gas to the disadvantage of the Government. Any 
proposed increase in gas rates under the contract would be subject to 
mutual agreement. Having regard for the fact that our Office does 
not become involved in matters relating to contract administration, 
we cannot question the prospective effect of the provision in view of 
the record before us. 

IV. WHEN PROPERLY EVALUATED THE GAS BID IS NOT THE MOST 


ADVANTAGEOUS TO THE UNITED STATES, PRICE AND OTHER 
FACTORS CONSIDERED. 


The standard upon which the award of a contract is to be made is clearly 
stated by Section 1(44) of the Armed Forces Procurement Act: 


“ * * * Awards shall be made with reasonable promptness by giving written 
notice to the responsible bidder whose bid conforms to the invitation and will 
be the most advantageous to the United States, price and other factors consid- 
ered. (10 U.S.C. § 2305(c) ; Italics supplied.)” 


The Department in awarding the contract to the Pipeline failed to comply with 
this standard, in a number of respects. 

The protestant then alleged that the Department erred in not evalu- 
ating the gas bid on the basis of just and reasonable prices, referring 
again to the “Van Scoyoc” report; that there were not taken into 
consideration losses in revenue which the Alaskan Railroad would 
suffer from the diminution of coal traffic; that additional unemploy- 
ment benefit costs would be borne by the Government, and that the 
adverse economic impact of the gas contract on the general (Alaska) 
Government was not considered in determining the most advantageous 
bid to the Government. Our Office has generally taken the position 
that a proper determination of the lowest responsible bidder under 
advertised procurement may properly include consideration of costs, 
over and above the bid price, which the Government would incur in the 
event of an award to each bidder, if the amount of such costs can be 
ascertained with reasonable certainty. Cf. 36 Comp. Gen. 380. This 
concept has been incorporated into ASPR 2-201(a) (xx) and 2-407.5. 
Also, see 37 Comp. Gen. 550, wherein we discussed the force and effect 
of the phrase “other factors considered” as used in 10 U.S.C. 2305. 
The economic impact or “ripple” effect of a particular procurement 
are not pertinent factors to be considered in making an award under 
competitive procedures especially where bidders are not requested to 
prepare their bids in the light of possible adverse effects their bids 
might have on a segment of the economy. There is no sanction in the 
law or the implementing regulations which would require the imposi- 
tion of intangible cost factors to reflect economic changes that possibly 
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might result from a particular award. Cf. 43 Comp. Gen. 217. 
Therefore, we conclude that the evaluation of the gas bid in the light of 
the conversion costs to be incurred was proper. 

On review of the entire record before us, we find no legal basis to 
question the award made to the Alaska Pipeline Company. 


[ B-157142 J 


Pay—Service Credits—Fractional Year—Less Than Six Months 


An Army officer retired effective September 1, 1963, under 10 U.S.C. 3911, with 
a combined total of 21 years 5 months and 20 days’ creditable service under 
10 U.S.C. 1405, in the computation of his retired pay, prescribed in 10 U.S.C. 
3991, Formula B, as the monthly basic pay of a retired grade multiplied by 2% 
percent of years of service under section 1405, may not have the date his active 
service was terminated, August 31, 1963, included as a day of creditable service 
to increase his total service to 21 years and 6 months, thereby counting his service 
as 22 years in determining the applicable percentage multiple, 5 U.S.C. &, 
providing that in the computation of compensation payable on a monthly or 
annual basis, each month shall consist of 30 days and exclude the thirty-first 
day of any month, and Formula B requiring the disregarding of that part of a 
year that is less than 6 months, the total service of the officer counted as 21 
years produces a percentage multiple of 52% for use in computing his retired 
pay. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
August 5, 1965: 


Further reference is made to your letter of May 20, 1965, forwarded 
under Department of Defense Military Pay and Allowance Committee 
D.O. Number 854, requesting decision as to propriety of payment of 
the voucher forwarded therewith in the amount of $367.25 prepared 
in favor of Major Cecil M. McCullers, retired, representing an in- 
crease in retired pay for the period September 1, 1963, to April 30, 
1965, based on credit for 22 years of service rather than 21 years in 
determining the applicable percentage multiple. 

The record shows that Major McCullers was retired effective Sep- 
tember 1, 1963, under authority of 10 U.S.C. 3911 with over 20 years 
of active service. Computation of his retired pay is prescribed in 10 
U.S.C. 3991, Formula B, as monthly basic pay of member’s retired 
grade multiplied by 


214% of years of service credited to him under section 1405 of this title* * * * 
Under 10 U.S.C. 1405 all of Major McCullers’ service is creditable 
including his inactive service in the United States Army Reserve as 
well as his active service in the Army of the United States, the 
Enlisted Reserve Corps and Regular Army. Since his active service 
terminated on August 31, 1963, Major McCullers believes that that day 


‘Before applying percentage factor, credit a part of a year that is six months 
or more as a whole year, and disregard a part of a year that is less than six 
months. 
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should be included as a day of service creditable, thereby making his 
total service 21 years and 6 months, which would be counted as 22 
years in determining the applicable percentage multiple. 

Section 6 of the act of June 30, 1906, ch. 3914, 34 Stat. 763, as 
amended, 5 U.S.C. 84, prescribes the rules for division of time and 
computation of pay for persons in the service of the United States 
whose compensation is computed on an annual or monthly basis. That 
paragraph provides, in part, as follows: 

* * * For the purpose of computing such compensation and for computing 
time for services rendered during a fractional part of a month in connection 
with annual or monthly compensation, each and every month shall be held to 
consist of thirty days, without regard to the actual number of days in any 
calendar month, thus excluding the 31st of any calendar month from the com- 
putation and treating February as if it actually had thirty days. * * * 

The period in question appears to be September 14, 1950 to August 
31, 1963, which in accordance with 5 U.S.C. 84 may be credited only 
as 12 years 11 months and 17 days. Major McCullers claims credit 
for 12 years 11 months and 18 days for this period by counting the 
final day of active duty, August 31, 1963. His previous service credit- 
able under 10 U-S.C. 1405 totals 8 years 6 months and 12 days, which, 
when added to the 12 years 11 months and 17 days creditable for the 
last period of active service, makes 21 years 5 months and 29 days, 
which is the total creditable in determining the percentage multiple 
to be used in computing his retired pay under 10 U.S.C. 3991. 

Our decision of July 16, 1959, B-139911, referred to by you, dealt 
with the case of an officer whose service started on the thirty-first day 
of July 1926 and who therefore completed 26 years of continuous 
service on the thirtieth day of July 1952. We held that although 
the thirty-first day of a month is not creditable in counting a member’s 
service, the service performed by him on July 31, 1926, was actual 
service and, therefore, upon retirement August 1, 1952, having com- 
pleted over 26 cumulative years of service he was entitled to have his 
retired pay computed on the rate prescribed for a member with over 
26 years of service for basic pay purposes. As you will note, that 
decision did not purport to approve an increase in the service credit- 
able under 5 U.S.C. 84 by counting a member’s last month of service 
as 1 month and 1 day if that should be a 31-day month. 

Major McCullers’ total service under 10 U.S.C. 1405 is 21 years 
5 months and 29 days, which under 10 U.S.C. 3991, Formula B, is 
counted as 21 years, making 5214 the proper percentage multiple to 
be used in computing his retired pay. The voucher forwarded with 
your letter, not being approved for payment, is retained in this Office. 
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Contracts—Specifications—Samples—Preproduction Sample Re- 
quirement— Waiver 


The waiver after bid opening and prior to award of product approval based on 
preproduction test reports, samples, and acceptance testing, award restricted to 
bidders whose products had been previously approved, and the award to the low 
bidder who protested the inclusion of the requirement after bid rejection was 
improper, the procuring agency erroneously relying on paragraph 2—202.4 of the 
Armed Services Procurement Regulation, the invitation requirement for prior 
approval of bidder product not resembling the bid sample requirement of the 
paragraph to show the characteristics of a product, and on the basis of the pub- 
lished notification that award would be restricted to bidders offering a qualified 
product, the preproduction test requirement of the invitation may be likened to 
the qualified products procedure prescribed by paragraph 1-1101, and the pre- 
qualification provision of the invitation going to the essence of the procurement, 
the award, prejudicial to the other bidders, notwithstanding preproduction test 
waiver for them, should not have been made; however, in view of the urgent 
need for the procurement, delivery will not be disrupted. 


To the Secretary of the Army, August 11, 1965: 


By letter dated June 14, 1965, the Director of Procurement and 
Production, United States Army Materiel Command, furnished a 
report on the protest of the Astronautics Corporation of America 
against the award of a contract to Consolidated Airborne Systems, 
Inc., under invitation for bids No. AMC( Y )23-204-65-171. 

The invitation dated January 13, 1965, requested bids on a quantity 
of attitude indicators in accordance with Iroquois Procurement Pack- 
age No. IND-A5-UH-1 dated October 6, 1964. Pages 3 and 4 of the 
invitation provided, in pertinent part under the caption “PREPRO- 
DUCTION TEST REQUIREMENTS,’ as follows: 


a. Consideration for award of a contract will be given only to firms whose 
product has been approved by the Procuring Agency prior to award. Approval 
shall be based on test reports of preproduction tests performed in accordance 
with paragraph 4.4.2 of Procurement Package IND-A5-UH-1, dated 6 October 
1964, and submitted to the Contracting Officer on or before the time set for bid 
opening. 

b. The tests described above may be conducted by the bidder at the bidder’s 
plant, or at a Government approved testing laboratory, and under the surveil- 
lance of Government Quality Control personnel. 

c. It is understood that the Indicator supplied under the contract will be 
identical with the corresponding preproduction sample(s) in design, construc- 
tion, quality, material, workmanship, and method of manufacture. Approval of 
preproduction sample(s) does not preclude the requirements of acceptance 
testing. 

d. Two (2) copies of the test report shall be forwarded to U.S. Army Aviation 
Materiel Command, Directorate of Procurement and Production, 12th and Spruce 
Streets, St. Louis, Missouri 63102, ATTN: SMOSM-PACB-2, or may be sub- 
mitted with the bid. 

e. The bidder shall make available to the Government Quality Control rep- 
resentative at the bidder’s facility three (3) instruments to be used as preproduc- 
tion samples for testing in accordance with paragraph 4.4 of Procurement 
Package IND-A5—-UH-1. * * * 

f. At least ten (10) days prior to completion of the preproduction sample(s) 
the contractor shall notify the Contracting Officer, the cognizant Government 
representative, and U.S. Army Aviation Materiel Command, ATTN: SMOSM- 
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LV, as to the date of availability of the preproduction sample(s) for inspection 
and/or test. 


g. Prior to submitting the preproduction sample(s) to the Government for 
witnessing of the inspection and/or tests, bidder shall have: 

(1) Completely fabricated the article (and components thereof, if applicable) 
at the same facilities and by the same processes which are to be used to produce 
the item under the contract. 


(2) Prepared complete inspection instructions for all dimensions, processes, 
nondestructive tests, and chemical and physical test report requirements. 

(3) Inspected and tested (nondestructive) the item in accordance with specifi- 
cation requirements. 


(4) Presented to the Government representative a copy of the completed 
inspection record of all inspections and/or tests required by the specifications. 
This inspection record shall be certified by an authority (committing official) 
of the bidder’s firm that the article has been produced and inspected as required 
and meets all drawing and specification requirements. 

(5) Made all preparations for the inspection on date of delivery and assured 
that necessary equipment is readily available. 


h. The preproduction sample(s) upon acceptance by the Government shall be 


retained by the bidder for inspection-comparison purposes until completion of 
the production run. 


Previous to the bid opening date of March 29, 1965, Consolidated 
submitted technical manuals, a qualification test report, and a sample 
of its indicator part No. DST-29-1 in support of a request for waiver 
of the preproduction tests on the basis of the similarity of its product 
to the requirements of the advertised specifications. By letter dated 
March 22, 1965, the contracting officer advised Consolidated that: 

An engineering review indicates that your technical manual for a Liquid 
Oxygen Indicator, and your technical manual and overhaul instructions with 
parts breakdown for a Thermocouple Temperature Indicator, do not contain 


sufficient information to indicate that your product meets the specification for 
the Indicator, Attitude, Remote. 


The preproduction tests and submission of test reports are therefore required 
unless you can furnish qualification test reports (which have been accepted 
either by the Army, Air Force or Navy) of your Indicator, Attitude, Remote, 
IND-A5—-UH-1, which prove that such Indicator meets the requirements of the 
specification contained in the bid package. 

Three other prospective bidders—Lear Siegler, Inc., Astronautics 
and Sperry Phoenix Company—requested and were granted, prior to 
bid opening, waivers of preproduction tests based upon qualification 
test reports of similar indicators. However, the requirement for 
product approval was not waived; rather, these three bidders were 
advised that their products were acceptable without the necessity of 
testing prior to bid opening. 

Four bids were received and opened on March 29, 1965, with the 
result that Consolidated appeared to be the low bidder followed by 
Astronautics. However, Consolidated failed entirely to comply with 
the preproduction test requirements, quoted above, and was therefore 
initially considered to be nonresponsive. On March 31, 1965, Con- 
solidated advised the procurement activity: 


We formally protest the inclusion of the requirement for submission of Bid 
Samples as a pre-award requirement. 


The above requirement is in conflict with Paragraph 2—202.4 of ASPR. 
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The applicable specification adequately describes all characteristics of the 
product to be furnished. 


Waiver of the Bid Samples requirement of the subject solicitation is requested. 


After a review of the invitation provisions in the light of the speci- 
fications, it was administratively determined that the invitation 
requirement for approval of the product of the bidder based upon test 
reports constituted an unnecessary bid sample requirement whose only 
valid purpose was to determine the. responsibility of the bidder. In 
arriving at this determination that the protest of Consolidated was 
valid, the procurement agency relied upon the following factors: 

1. Technical personnel who drafted the specifications did not con- 
sider the provision for prior product approval necessary ; 

2. The product approval requirement was imposed out of considera- 
tions surrounding the delivery schedule ; 

3. The product approval requirement duplicated the preproduction 
provisions of the specifications and, in view of the absence of technical 
considerations supporting its inclusion, was violative of Armed Serv- 
ices Procurement Regulation (ASPR) 2-202.4(a) and decisions of our 
Office to the effect that bid samples may be used in exceptional cases 
and only where an adequate item description was not possible; and 

4. The product approval requirement had been satisfied by three of 
the four bidders based upon information concerning a similar item, 
but none of the three bidders had tested the item called for by the 
invitation. 

The procurement agency, having determined that the invitation 
requirement for the prior approval of a bidder’s product based upon 
prebid opening testing was improper, waived the entire invitation 
requirement as to Consolidated and made an award to it on April 22, 
1965, as the lowest, responsive, responsible bidder. In support of this 
waiver, the procurement agency relied upon the Armed Services Pro- 
curement Regulation policy enunciated at ASPR 2-202.4(b) and 
decisions of our Office reported at 17 Comp. Gen. 940; 34 id. 180; 37 id. 
845; 43 id. 465. 

ASPR 2-202.4(a) defines a bid sample as— 

* * * a sample required by the invitation for bids to be furnished by a bidder 
as part of his bid to show the characteristics of a product offered in his bid. 


The term does not include any type of sample submitted after bid opening such as 
one submitted to evidence a manufacturer’s ability to produce. 


ASPR 2-202.4 further provides in pertinent part: 


(b) Policy. Bidders shall not be required to furnish a bid sample of a product 
they propose to furnish unless there are certain characteristics of the product 
which cannot be described adequately in the applicable specification or purchase 
description, thus necessitating the submission of a sample to assure procurement 
of an acceptable product. It may be appropriate to require bid samples, for 
example, where the procurement is of products that must be suitable from the 
standpoint of balance, facility of use, general “feel,” color, or pattern, or that 
have certain other characteristics which cannot be described adequately in the 
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applicable specifications. However, where more than a minor portion of the 
characteristics of the product cannot be adequately described in the specification, 
the product should be procured by two-step formal advertising or negotiation, as 
appropriate. 

” > e * . * . 

(d) Requirements of Invitation for bids. When bid samples are required, the 
invitation for bids shall (i) state the number and, if appropriate, the size of the 
samples to be submitted and otherwise fully describe the samples required, (ii) 
state clearly the purpose for which the samples are needed and the criteria against 
which they will be tested or evaluated, and (iii) include a provision in accordance 
with (e) below. Where samples are not considered necessary and a waiver of 
the sample requirements of a specification has been authorized, a statement shall 
be included in the invitation for bids that notwithstanding the requirements of the 
specifications, samples will not be required. 

(e) Invitation for bids Provision. When bid samples are required, a provision 
substantially as follows (modified, if appropriate, in accordance with (f) below) 
shall be included in the invitation for bids: 


BID SAMPLES (OCT. 1960) 


(a) Bid samples, in the quantities, sizes, etc., required for the items so indi- 
cated in this Invitation for Bids, must be furnished as a part of the bid and 
must be received before the time set for opening bids. Samples will be evalu- 
ated to determine compliance with the specifications or other requirements of 
this Invitation for Bids. 

(b) Failure of samples to conform to the requirements of this Invitation for 
Bids will require rejection of the bid. Failure to furnish samples by the time 
specified in the Invitation for Bids will require rejection of the bid, except that 
a late sample transmitted by mail may be considered under the provision for 
considering late bids, as set forth elsewhere in this Invitation for Bids. 

(c) Products delivered under any resulting contract shall conform to the 
approved sample as to the characteristics for which the sample was required 
and shall conform to the specifications as to all other characteristics. 

(f_) Waiver of Requirement for Bid Samples. 

(1) The provision prescribed in (e) above may be modified to provide that 
the requirement for furnishing samples may be waived as to a bidder who offers 
a product previously or currently being procured or tested by the purchasing 
activity and found to comply with specification requirements conforming in 
every material respect with those in the current invitation for bids so that fur- 
ther evaluation or testing would not add to the Government’s knowledge of the 
acceptability of the product. * * * 


It is clear that the invitation requirement for prior approval of a 
bidder’s product in nowise resembles the bid sample requirement envis- 
aged by ASPR 2-202.4. First, ASPR 2~-202.4 does not sanction the 
use of bid samples for the purpose of determining whether a bidder has 
the capability to manufacture an item which will meet specification 
requirements. 43 Comp. Gen. 465. Second, the invitation required 
the furnishing of performance test reports of the product and not 
a sample of the product itself. Third, the invitation requirement was 
not intended to show the characteristics of a bidder’s product as con- 
templated by ASPR 2-202.4, but rather, to secure evidence that a 
bidder was capable of meeting the specifications. Fourth, bidders 
were not apprised of the consequences of the failure to submit test 
reports on or before bid opening nor did the invitation advise bidders 
of the fact that waivers could be granted. See 43 Comp. Gen. 780. 

The decisions of our Office cited above afford no basis for waiving 
the invitation requirement. Those decisions dealt with the responsive- 
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ness of bids where samples of the product were required to be fur- 
nished for the purpose of determining exactly the characteristics of 
the product offered. That is not the case here where test results were 
requested for the purpose of preaward approval of the product and 
for the sole purpose of restricting award to those bidders whose prod- 
uct had been previously approved. 

In our opinion, the invitation requirement clearly contemplated 
that all bidders had to have their products approved on the basis of 
test reports before bid opening. The invitation provided for no excep- 
tion or relaxation of the requirement. Its materiality is evidenced 
from the language employed in that the provision stated that award 
“will be given only to firms whose product has been approved * * * 
prior to award * * * based on test reports.” Hence, the provision 
may be likened to the qualified products procedure prescribed by 
ASPR 1-1101 because of the procurement agency’s published notifica- 
tion that award would be restricted to bidders offering a qualified 
product. See 36 Comp. Gen. 809 ; 38 7d. 357 and 40 zd. 348. There can 
be no question that a product prequalification provision in an invitation 
goes to the essence of the procurement, and we have held so in similar 
situations. 43 Comp. Gen. 707. It is fundamental that the award 
of a contract under 10 U.S.C. 2305(c) must be made upon the same 
specifications offered to all bidders, and that an award pursuant to a 
bid deviating substantially from the advertised specifications does not 
result in a valid and binding contract. 43 Comp. Gen. 209, and the 
cases therein cited ; 43 Comp. Gen. 813. 

Under the circumstances in this case where the bid opening date 
was fixed in light of the invitation requirement for product approval, 
it would have been proper and expedient for the contracting officer to 
reject all bids when it was administratively determined that the pro- 
test of Consolidated against inclusion of the requirement for preaward 
product approval was valid. ASPR 2-404. The record indicates 
that Consolidated did not protest against the invitation provision until 
after it became the apparent low bidder. Considering the length of 
time that ensued between the issuance of the invitation (January 13, 
1965) and the date of bid opening (March 29, 1965), it would seem 
that the protest of Consolidated was not timely especially since the 
company was advised prior to bid opening that it would be required 
to comply with the invitation provisions respecting product approval. 
Consolidated elected to submit a nonresponsive bid which fortuitously 
was low, thereby affording it an opportunity to protest against the very 
provision which rendered its bid nonresponsive. These reported cir- 
cumstances and those related above demonstrate, in our opinion, a 
lack of care in preserving and maintaining the integrity of the statu- 
tory competitive bidding system. 
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We recognize that the product approval requirement through test 
reports probably duplicated the post-award preproduction require- 
ments of the invitation and that the inclusion of such approval re- 
quirement was not considered warranted by technical personnel. But 
as late as March 22, 1965, or prior to bid opening, the procurement 
agency considered the provision to be applicable and it therefore di- 
rected Consolidated to comply strictly with the approval requirement. 
Although the requirements for product approval through test reports 
were waived as to three of the four bidders, we see no justification for 
extending the waiver to Consolidated which was not entitled to prod- 
uct approval. It is clear that those three bidders prepared their bids 
in recognition of the product approval requirement and that, had 
waiver been denied, test reports would have been furnished prior to 
bid opening. We believe that these bidders, though under waivers, 
were unduly prejudiced when the entire product approval requirement 
was cast aside after bid opening as unnecessary and award made to 
an ostensible nonresponsive bidder. Moreover, it is not unreasonable 
to assume that had the product approval requirement been eliminated 
from the invitation either at date of issuance or by amendment, other 
qualified firms would have submitted competitive bids. 

We believe that no award should have been made under the invita- 
tion and that the award made to Consolidated was improper. While 
we appreciate the situation that confronted the procurement agency, 
we do not believe that its actions conformed to law or implementing 
procurement regulations. Although we do not feel that it would be in 
the interest of the Government at this date to disrupt the delivery 
of urgently needed equipment to be furnished by Consolidated under 
its contract, we strongly recommend that appropriate measures be 
taken to prevent a recurrence of this type of procurement. 


[ B-156989 J 


Compensation—Holidays—Saturday Holiday Within Workweek 


For employees whose basic 40-hour workweek includes Saturday as a workday, 
absent authority for the designation of another day in lieu of the Saturday holi- 
day, the usual rules regarding holiday benefits for Federal employees apply, and 
the holiday falling on Saturday is regarded as the holiday, and employees re- 
quired to work on the Saturday holiday are entitled to holiday compensation, 
even though by administrative order the installation on the preceding Friday is 
closed for public business, and an administrative regulation providing that for 
employees having a basic workweek that includes both a holiday and a closed 
day in lieu of the holiday, the closed day may be observed is not controlling and 
the regulation should be modified. 


Leaves of Absence—Holidays—Saturday Holiday Within Workweek 


When a holiday occurs on a Saturday and by administrative regulation an instal- 
lation is closed for public business on the preceding Friday, employees whose 
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basic 40-hour workweek includes Saturday as a workday may not be charged 
leave for absences on the Saturday holiday or the preceding Friday established 
as a nonworkday in lieu of the holiday, section 205(a) of the Annual and Sick 
Leave Act of 1951, as amended, 5 U.S.C. 2064(a), providing that days of leave 
shall be exclusive of holidays and all nonworkdays established by Federal statute 
or by Executive or administrative order; therefore, an administrative regulation 
purporting to permit the designation of Friday or Saturday as the day on which 
a holiday falling on a Saturday will be observed by employees whose 40-hour 
workweek includes Saturday should be modified accordingly. 


To the Secretary of the Air Force, August 12, 1965: 


We refer to your letter of June 9, 1965, concerning the observance of 
Saturday holidays and the allowance of holiday compensation in con- 
nection with such holidays for employees of the Department of the Air 
Force whose basic workweek includes Saturday as a workday. 

Paragraph 11b of Air Force Regulation 40-523 provides in perti- 
nent part: 


* * * When an employee’s basic workweek includes Sunday or Saturday as 
a regular workday, and a holiday falls on one of those days, that day normally 
will be observed as the holiday. However, when the installation is closed for 
public business on Monday or Friday because of a holiday falling on Sunday or 
Saturday and an employee’s basic workweek includes both the holiday and the 
closed day, this closed day may be designated as the day observed. * * * 


You ask whether that provision is consistent with the act of Sep- 
tember 22, 1959, Public Law 86-362, 73 Stat. 643, 5 U.S.C. 87c, which 
provides: 


That, for the purposes of provisions of law relating to pay and leave of absence 
of civilian officers and employees in or under the Government of the United 
States, with respect to New Year’s Day (January 1), Washington’s Birthday 
(February 22), Memorial Day (May 30), Independence Day (July 4), Veterans 
Day (November 11), Christmas Day (December 25), or any other day declared 
to be a holiday by Federal statute or Executive order, the following rules shall 
apply : 

(1) If any such day shall occur on a Saturday, the day immediately preceding 
such Saturday shall be held and considered to be a legal public holiday, in lieu of 
such day which so occurs on such Saturday, (A) for such officers and employees 
whose basic workweek is Monday through Friday, and (B) for the purposes of 
section 205(d) of the Annual and Sick Leave Act of 1951 (65 Stat. 681), as 
amended (5 U.S.C. 2064(d)). 

(2) If any such day shall occur on a regular weekly nonworkday of any 
officer or employee whose basic workweek is other than Monday through Friday 
(except the regular weekly nonworkday administratively scheduled for such 
officer or employee in lieu of Sunday) the workday immediately preceding such 
regular weekly nonworkday shall be held and considered to be a legal public 
holiday for such officer or employee in lieu of such day which so occurs on such 
regular weekly nonworkday. 

Sec. 2. The first section of this Act, except clause (B) of paragraph (1) of 
such section, shall not apply to any officer or employee whose basic workweek 
is Monday through Saturday. 


That provision of law does not address itself to the allowance of 
benefits for Saturday holidays to employees whose 40-hour workweek 
includes Saturday as a workday such as here. Therefore, the usual 
rules regarding holiday benefits for Federal employees must be applied 
for such employees on Saturday holidays, and under the related cir- 
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cumstances a holiday falling on a Saturday must be regarded as their 
holiday, there being no authority for the designation of another day 
in lieu of a Saturday holiday. The fact that the Civil Service Com- 
mission has issued a regulation in implementation of Executive Order 
No. 10358 pertaining to holidays falling on Sunday which permits 
designation of either Sunday or Monday as the holiday when the 
employee’s tour includes both days, may not be used as a basis for 
similar orders issued by administrative agencies of the Government to 
cover holidays falling on Saturday. It follows that if such employees 
are required to work on Saturday holidays they are entitled to holiday 
compensation therefor. 

Section 205(a) of the Annual and Sick Leave Act of 1951, ap- 
proved October 30, 1951, ch. 631, 65 Stat. 681, as amended, 5 U.S.C. 
2064 (a) provides: 

(a) The days of leave provided for in this chapter shall mean days upon which 
an employee would otherwise work and receive pay, and shall be exclusive of 
holidays, and all nonworkdays established by Federal statute or by Executive 
or administrative order. 

That section not only provides that leave may not be charged on 
holidays but also provides that leave may not be charged on a non- 
workday established by administrative order. We are of the view 
that the closing of an installation by order of an authorized official 
of the Department of the Air Force on a Friday which precedes a 
Saturday holiday is the establishment of a nonworkday by adminis- 
trative order for employees whose 40-hour workweek includes both 
Friday and Saturday, and that, consequently, the charging of annual 
leave to employees who are prevented from working by such admin- 
istrative action would be improper. 

For the reasons stated the provision of paragraph 11b of Air Force 
Regulation 40-523, which purports to permit the administrative desig- 
nation of Friday or Saturday as the day on which a holiday falling 
on a Saturday will be observed by employees whose 40-hour workweek 
includes Saturday may not be regarded as controlling in this situation 
and should be modified accordingly. 


[ B-157326 J 


Pay—Retired—Re-retirement—Retired Originally Without Pay 


A Naval or Marine Corps Reserve officer who having twice failed of selection for 
promotion to the next higher grade is transferred at his request to the appro- 
priate Retired Reserve without pay pursuant to 10 U.S.C. 6389(c), and then with 
his consent is ordered to active duty under 10 U.S.C. 672(d), completing more 
than 20 years’ active service, including 10 years’ active commissioned service, 
who is released from active duty before attaining age 60 and eligibility for 
retirement under 10 U.S.C. 1331, qualifies for retirement under 10 U.S.C. 6323, 
the language of subsection (f) overcoming the inherent limitation to coverage 
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of members placed in retired status without pay, and as members transferred 
from the honorary list of the Naval Reserve to the Retired Reserve under section 
213(b) of the Armed Forces Reserve Act of 1952, one of the two groups expressly 
mentioned in the subsection, included members who were receiving no retired 
pay, an officer placed on the Retired Reserve list without retired pay upon his 
own application may qualify for retirement under section 6323 upon completion 
of the service prescribed. 


To the Secretary of Defense, August 16, 1965: 


Reference is made to letter dated July 23, 1965, from the Assistant 
Secretary of Defense (Comptroller) transmitting Committee Action 
No. 364 of the Department of Defense Military Pay and Allowance 
Committee involving a request for decision on the following question: 

Subsequent to retirement under the provisions of 10 U.S.C. 6389(c) (Major or 
Lieutenant Commander), may an officer of the Naval or Marine Corps Reserve 
qualify for retirement under the provisions of 10 U.S.C. 6323? 

No specific case is mentioned, but the Committee discussion assumes 
the member so retired has less than 18 years of active service and that 
he has not at the time of retirement attained age 60 so as to be entitled 
to retired pay under the provisions of 10 U.S.C. 1331. It is stated 
that the question contemplates the case of an officer who, having twice 
failed of selection for promotion to the next higher grade, is trans- 
ferred to the appropriate Retired Reserve, being qualified for such 
transfer and having requested it. Thereafter, the officer, with his 
consent, is ordered to active duty pursuant to authority contained in 
10 U.S.C. 672(d); acquires necessary active service, including 10 
years’ active commissioned service; and is released from active duty 
before attaining age 60. We assume that the member was not entitled, 
under any provision of law, to retired pay at the time of his transfer 
to the Retired Reserve although it appears that he had performed the 
necessary qualifying service for the purposes of 10 U.S.C. 1331(a) 
(2) and (3). 

It is provided in 10 U.S.C. 6389(c) that an officer in an active 
status in the Naval Reserve in the permanent grade of lieutenant com- 
mander or above, and an officer in an active status in the Marine Corps 
Reserve in the permanent grade of major or above, who is considered 
as having twice failed of selection for promotion to the next higher 
grade shall, if qualified, be given an opportunity to request transfer to 
the appropriate Retired Reserve and that if he is not so transferred, 
he shall be discharged from the Naval Reserve or the Marine Corps 
Reserve if he has completed a period of total commissioned service 
equal to that there specified for the permanent grade in which he is 
serving. 

Under the provisions of 10 U.S.C. 6323(a) an officer of the Navy 
or the Marine Corps who applies for retirement after completing 
more than 20 years of active service, of which at least 10 years was 
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service as a commissioned officer, may, in the discretion of the Presi- 
dent, be retired on the first day of any month designated by the Presi- 
dent. Subsection 6323(f) provides that: 


Officers of the Naval Reserve and the Marine Corps Reserve who were trans- 
ferred to the Retired Reserve from an honorary retired list under section 
213(b) of the Armed Forces Reserve Act of 1952 (66 Stat. 485), or are trans- 
ferred to the Retired Reserve under section 6327 of this title, may be retired 
under this section, notwithstanding their retired status, if they are otherwise 
eligible. 

Such statutory provisions have no application to the subject officer 
and the possibility is suggested that the only members of the Retired 
Reserve who may qualify for retirement under section 6323 are those 
who have been transferred thereto under the circumstances prescribed 
in subsection (f). The question involved appears to have been raised 
because of the holding in our decision, B-63359, of May 6, 1947, which 
resulted in the passage of the act of April 14, 1949, ch. 52, 63 Stat. 47, 
the source statute of 10 U.S.C. 6323(f), clarifying section 6 of the act 
of February 21, 1946, ch. 34, 60 Stat. 27. In our decision of May 6, 
1947, it was concluded that there is an inherent limitation in statu- 
tory provisions such as section 6 of the 1946 act—from which 10 U.S.C. 
6323(a) was derived—limiting its coverage to officers not previously 
retired under some other provision of law. However, it would seem 
that the language ‘used in section 6323(f) constitutes a legislative 
expression against such inherent limitation insofar as members who 
are placed in a retired status without retired pay are concerned, even 
though that language expressly covers only the two groups of officers 
there mentioned, it appearing that members transferred from the hon- 
orary list of the Naval Reserve to the Retired Reserve under section 
213(b) of the 1952 Armed Forces Reserve Act, 50 U.S.C. 933 (1952 
Ed.), included members who were receiving no retired pay. 

On page 33, H. Rept. No. 1066, on H.R. 5422, 82d Cong., 1st sess.— 
later enacted into law as the Armed Forces Reserve Act of 1952, ch. 
608, 66 Stat. 481— it is stated with respect to section 207 (now 10 U.S.C. 
274) that “The Retired Reserve established by this section would be 
a completely voluntary part of the reserve components. * * *The lists 
established under this section would be entirely separate and distinct 
from those under other laws, although some persons in the Retired 
Reserve may also be on another retired list.” It is our view that it 
was not intended that persons who are placed on a Retired Reserve 
list without retired pay as a result of their own applications should 
be barred from the retired pay benefits for which they might qualify 
at a future time under other provisions of law. 

It is clear that the officer here involved is “An officer of the Navy and 
the Marine Corps” and we see no reason why he may not qualify for 
retirement under section 6323 since he has performed the necessary 
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service there prescribed. Compare Grahl v. United States, 167 Ct. Cl. 
80, in which the court concluded that the plaintiff qualified for retired 
pay based on 20 years of active service under title II of the act of 
June 29, 1948, ch. 708, 62 Stat. 1084, 10 U.S.C. 1001 (1952 Ed.), by 
serving on active duty a sufficient length of time after he became 
entitled to retired pay under title III, 10 U.S.C. 1036 (1952 Ed.), of 
that act. 

Accordingly, the question submitted is answered in the affirmative. 


[ B-157457 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Exemptions—Fee Basis Physicians 


A retired Regular Army officer placed on a roster of fee basis physicians to 
examine Armed Forces personnel at a fee of $7 for each examination, payment 
limited to $50 in 1 day regardless of the number of examinations made, does not 
occupy a “civilian” office within the purview of 5 U.S.C. 3101(3), and his retired 
pay is not subject to reduction pursuant to section 3102(a) after the first 30-day 
period for which he receives fees, physicians paid on a fee basis serving under 
contract and not by appointment to a civilian office or position, and the fact that 
by a contractual arrangement a limitation is placed upon the total fees any 
physician may receive for services on any day when more than seven applicants 
are examined does not change the contractual relationship to that of employer- 
employee. 


To the Secretary of the Army, August 19, 1965: 


Your letter of August 9, 1965, requests our decision on several 
questions concerning a retired Regular Army officer who has made 
application to be placed on the roster of fee basis physicians at the 
Armed Forces Examining Station, San Antonio, Texas. You say 
that— 


The present procedures utilized in placing fee basis physicians on Armed Forces 
Examining Stations’ rosters are to require the physician to submit a copy of his 
license and a resume of his qualifications and experience. Upon approval by the 
Surgeon at Headquarters, United States Continental Army Command, Fort 
Monroe, Virginia, the physician’s name is entered on the roster and is eligible 
for call. 


You say also that “paragraph 5a, AR 40-330, provides that fee basis 
physicians may be paid $7 per examination, but not more than $50 in 
1 day regardless of the number of examinations made.” Your letter 
also points out that— 


As a matter of practice, the fee basis physicians never received the $7 per 
examination but are paid the $50 per diem, as they are not called unless there 
are from 10 to 30 persons to be examined. In addition to being called for over- 
loads, they are called when the assigned medical officers are sick, on leave, or 
absent for other reasons. Each examining station maintains a roster of civilian 
physicians from which a physician may be called when needed. These physicians 
are employed only when, as, and if required. It is understood that if Doctor Duke 
is placed on the roster he will be called on for 5 to 10 days per month. 
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Your specific questions are reiterated as follows: 


1. Does a fee basis physician under the above circumstances occupy a “civilian 
office” within the purview of 5 U.S.C. 3101(3) ? in 

2. If so, would the physician’s retired pay be reduced pursuant to 5 U.S.C. 
3102(a) after the first 30-day period for which he receives fees? 

3. Is the 180-day waiting period prescribed in 5 U.S.C. 3108(a) applicable to a 
fee basis physician under the above circumstances or does he fall within the 
exemption under 5 U.S.C. 3105(d) (2)? 


While your letter does not specifically so state we understand that 
the fee basis physicians to whom it refers serve under contracts and are 
not appointed to civilian offices or positions under the Department of 


the Army. Also we understand that while it is not the usual practice, 


if an occasion should arise when less than seven applicants are 
examined by a physician hired on a fee basis in any one day, that the 
physician would receive the full fees agreed upon without reduction. 
The fact that by a contractual arrangement a limitation is placed upon 


the total fees any such physician may receive for services on any day 


when more than seven applicants are examined does not change the 


contractual relationship to that of employer-employee. Accordingly, 
assuming our understanding as set forth above is correct, your first two 
questions are answered in the negative. 


Concerning your third question, while the 180-day waiting period 
prescribed in 5 U.S.C. 3103 (a) is not applicable to a fee basis physician 


to whom your submission applies, because fee basis contractual employ- 
ment does not constitute a civilian office within the meaning of 5 U.S.C. 
3101(3), neither does 5 U.S.C. 3105(d) (2) apply, because that section 


contains an exception to the restriction appearing in 5 U.S.C. 3105 (a) 


only and not an exception to the restriction appearing in 5 U.S.C. 
3102(a). 


[ B-157288 J 


Transportation—Dependents—Military Personnel — Children— 


Twenty-One Years of Age 


The authority in 37 U.S.C. 406, added by the act of August 14, 1964, continuing 
the dependency of an unmarried child of a member of the uniformed services for 
whom he received transportation in kind to his station outside the United 
States, or in Hawaii, or Alaska, reimbursement, or a monetary allowance, who 
attains 21 years of age while the member is serving outside the continental 
United States is not limited to returning the dependent to the United States 
upon assignment of the member to duty in the United States, and the language 
of the 1964 act operating to continue the dependency status of the children 
concerned until they are returned to the United States, Volume I, Joint Travel 
Regulations, may be amended to expand dependent travel entitlement to include 
travel between unrestricted overseas areas incident to permanent change-of- 
station orders, or to return such dependents to the United States at Government 
expense when the member is assigned from an unrestricted to a restricted over- 
seas station. 
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To the Secretary of the Navy, August 20, 1965: 


Reference is made to letter dated July 13, 1965, from the Under 
Secretary of the Navy, requesting a decision as to whether this Office 
would be required to object to a proposed amendment to Volume I, 


Joint Travel Regulations, expanding the dependent travel entitlement 


of members whose unmarried children attain the age of 21 years 
overseas, or in Alaska or Hawaii, to include travel between unrestricted 
overseas areas incident to permanent change-of-station orders. Also, 
our opinion is requested as to whether an unmarried child who attains 


the age of 21 years while overseas may be returned to the United States 


at Government expense incident to the member’s assignment from an 
unrestricted to a restricted overseas station provided the regulations 
are so amended. The request has been assigned PDTATAC Control 
No. 65-23 by the Per Diem, Travel and Transportation Allowance 


Committee. 
As set forth in the Under Secretary’s letter, paragraph M7001-2, 


Joint Travel Regulations, currently authorizes return transportation 
to the United States of unmarried children who attain the age of 21 
years in an overseas area, or in Alaska or Hawaii, and who were 


furnished transportation at Government expense thereto incident to 


the member’s assignment to permanent duty outside the United States. 
It is stated that this entitlement is predicated on the obligation of 
the Government to return to the United States the unmarried child of 
a member who, through the passage of time while in an overseas area, 


would otherwise cease to be a dependent for the purpose of transporta- 


tion at Government expense, and that no provision is made in the 
regulations for such transportation incident to a member’s permanent 
change of station between unrestricted overseas areas prior to his 
return to the United States. 


Public Law 88-431, dated August 14, 1964, 78 Stat. 439, in part 


amended section 406 of Title 37, United States Code, to include the 
following language: 


* * * For the purposes of this section, a member’s unmarried child for whom 
the member received transportation in kind to his station outside the United 
States or in Hawaii or Alaska, reimbursement therefor, or a monetary allowance 
in place thereof and who became 21 years of age while the member was serving 
at that station shall be considered as a dependent of the member. 


Paragraph M7001-2, Joint Travel Regulations, promulgated there- 
under and effective August 14, 1964, provides as follows: 


2. DEPENDENTS ATTAINING AGE 21 WHILE OVERSEAS. For the 
purpose of entitlement to return transportation to an appropriate location in the 
United States, a member’s unmarried child for whom the member received 
transportation in kind to his station outside the United States or in Hawaii 
or Alaska, reimbursement therefor, or a monetary allowance in place thereof 
and who became 21 years of age while the member was serving at that station, 
shall be considered as a dependent of the member. 
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In the hearings (No. 10) held on May 28, 1963, before Subcommittee 
No. 1, Committee on Armed Services, House of Representatives, on 
H.R. 4739, which was enacted as Public Law 88-431, it was stated 
(page 3005) that the purpose of the legislation is to authorize return 
transportation to the United States of unmarried children of a member 
who become 21 years of age while the member is assigned on duty 
overseas. It was stated further (page 3007) that it is considered that 
the Government has a responsibility to provide return transportation 
to the United States of the children of a member who were transported 
overseas at Government expense, incident to a sponsor’s change of 
permanent duty station, and who attain the age of 21 while the 
member is serving overseas, and that under the proposed bill the 
Government’s responsibility for the return of such children upon 
advance return of dependents or upon the assignment of.the member 
to duty in the United States would be recognized. A similar state- 
ment of purpose appears on page 3 of Report No. 415 of the Commit- 
tee on Armed Services, House of Representatives, dated June 18, 1963, 
to accompany H.R. 4739. The present regulations are limited to that 
situation. 

While the legislative history of Public Law 88-431 relates to the 
problem which led to the enactment of the above-quoted language, 
such language is not limited to that problem but provides generally 
that when a member’s unmarried child is transported at Government 
expense to a station outside the continental United States and the 
child becomes 21 years of age while the member is on duty at that 
station, the child will be considered as a dependent of the member 
for purposes of 37 U.S.C. 406. Presumably if Congress had intended 
to authorize only return transportation to the United States for the 
children concerned it would have specifically so provided. 

Reasonably the quoted language operates to continue the dependency 
status of the children concerned for purposes of transportation at 
Government expense until they are returned to the United States and 
we see nothing in the law or its legislative history which requires that 
it be given any other interpretation. 

The first question is answered in the negative and the second 
question is answered in the affirmative. 


[ B-157351 J 


Contracts—Subcontracts—Bid Shopping—Subcontractor Substi- 
tution Prior to Award 


The substitution prior to contract award of a named subcontractor determined 
to be nonresponsible does not require rejection of the low bid when in the interest 
of the Government and absent an invitation provision for rejection, the bidder 
having met the material requirement of the invitation to furnish a list of sub- 
contractors for the purpose of preventing bid shopping, and the application by 
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the contracting officer prior to award of his authority to “disapprove or reject the 
employment” of a subcontractor considered nonresponsible being consistent with 
his duty to make affirmative determinations of responsibility prior to award and, 
although, the right of the Government to recover savings incident to subcon- 
tractor substitution is protected under the contract and increased costs to the 
contractor may not be the basis of a bid price increase, to avoid the possibility 
of bidder election not to offer a substitute if he preferred not to take the award, 
the invitation requirement should provide for bid rejection when a subcontractor 
is not considered responsible. 


To the Administrator, General Services Administration, August 20, 
1965: 

Reference is made to a letter dated July 27, 1965, from your General 
Counsel requesting a decision as to whether J. J. Thomas, Inc., the 
apparent low bidder on Project SO236-001, Extension and Moderni- 
zation of the U.S. Post Office in Cleburne, Texas, may be allowed to 
make a substitution on its list of proposed subcontractors and be 
awarded the contract or whether the bid should be rejected. 


On June 24, 1965, the following bids, received pursuant to the Invi- 
tation for Bids, were opened : 
J. J. Thomas, Inc. $289, 900 
Leon H. Stanley 294, 492 
B-F-W Construction Co., Inc. 303, 686 
Busboom & Rauh 319, 000 


Investigation of the factors bearing on the responsibility of the appar- 
ent low bidder was satisfactory with the exception of one proposed 
subcontractor. J. J. Thomas, Inc., had named X Company as the 
proposed subcontractor for Plumbing and for Heating and Aircon- 
ditioning. Your General Counsel says that some of the adverse re- 
ports, such as X Company’s failure to pay employees, excessive delay 
in completing work, and attempts to deviate from the requirements 
of plans and specifications, are matters which, if repeated on this 
contract, would adversely affect the time of performance, enforcement 
of labor laws, and the extent of Government inspection and supervision, 
should the contract be awarded to Thomas. On such a basis it has 
been determined that X Company cannot be considered a responsible 
potential subcontractor. 

Pursuant to 41 CFR 5B-2.202~70, 30 F.R. 7436, the Special Condi- 
tions of the invitation contain the following provisions: 


2-21. LISTING OF SUBCONTRACTORS 


a. For each of the categories of work contained in the list included as part of 
the Bid Form, the bidder shall submit the name and address of the firm to whom 
he proposes to subcontract the work. The list may be submitted with the bid 
or separately by telegraph, mail or otherwise. If sent separately, the envelope 
must be sealed, identified as to content, and addressed in the same manner as 
prescribed for submission of bids. The list must be submitted to the place 
designated for receipt of bids no later than the exact time set for bid opening 
as stated elsewhere in this Invitation for Bids. Failure to submit the list by 
the time set for bid opening shall cause the bid to be considered nonresponsive 
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except in accordance with Instruction No. 7 of the Instructions to Bidders 
(Standard Form 22). EHacept as otherwise provided herein, the successful bidder 
agrees that he will not have any of the listed categories of work involved in the 
performance of this contract performed by any subcontractor other than the 
subcontractor named for the performance of such work. [Italics supplied.) 

. = * * + 


f. No substitutions for the firms named will be permitted except in unusual 
situations and then only upon the submission in writing to the Contracting 
Officer of a complete justification therefor and receipt of the Contracting Officer’s 
written approval. 

g. Notwithstanding any of the provisions of this clause, the Contracting 
Officer shall have authority to disapprove or reject the employment of any 
subcontractor he has determined nonresponsible; he shall have the right to 
require any information concerning the cost of performance of this contract by 
any subcontractor listed or proposed as a substitute for a listed subcontractor, 
as well as the right to require any other information he deems necessary con- 
cerning any listed subcontractor or subcontractor proposed as a substitute. 
Imposition of any requirements under this subparagraph shall not give rise to 
any course of action against the Government by the successful bidder or by any 
subcontractor engaged or proposed to be engaged hereunder. 


s = * . + * * 


i. In the event the bidder fails in connection with this bid (1) to identify the 
subcontractors as required by subparagraph a., or (2) to comply with subpara- 
graph c. if the bidder himself intends to perform one or more listed categories of 
work, the bid will be rejected as nonresponsive to the invitation. 


It is stated that the following provision of FPR 1-1.310-11 makes 


the foregoing relevant to the decision as to the responsibility of J. J. 
Thomas, Inc. : 


Generally, the evaluation of the qualifications of subcontractors is a function of 
the prime contractor. However, to the extent that a prospective contractor 
cannot meet the standard in see. 1-1.310-5(a) (2) except by means of proposed 
subcontracting, the prospective prime contractor shall not be considered to be 
responsible unless recent performance history indicates an acceptable purchas- 
ing and subcontracting system or prospective major subcontractors are deter- 
mined by the contracting officer to satisfy that standard. 


Your General Counsel states the basic problem as follows: 


While the foregoing provisions of the Invitation clearly permit substitutions 
when, after award, a named subcontractor is determined not to be responsible 
or when there are other reasons deemed justifiable by the Contracting Officer, it 
is less clear whether they should be similarly applied when, prior to award, a sub- 
contractor has been found non-responsible. 


s +. + * * € & 

In the instant situation, the listing is responsive to the explicit terms of the 
requirement. The question is whether the terms of the Invitation include an 
implicit requirement that the bidder list only responsible subcontractors in order 
to be responsive or whether, the bid having met the requirement sufficiently to 
be considered responsive, the remaining application of the requirement merely 
goes to a question of responsibility so as to permit substitution. 

The purpose of 41 CFR 5B-2.202-70 is to minimize the practice of 
bid shopping by successful bidders, who, after their status as low bid- 
ders has been disclosed, are in a position to solicit lower prices from 
firms other than those on whose quotations their bids were based. 
This practice has been the subject of long and widespread complaint, 
particularly from firms engaged in the mechanical specialties involved 
in public building construction. 
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In submitting the question, the General Counsel referred to our de- 
cisions in 39 Comp. Gen. 247, in which we held that failure to submit 
a list of subcontractors, required by the invitation for the stated pur- 
pose of evaluating the responsibility of bidders, did not require re- 
jection of a bid. In the course of that decision we said, arguendo, that 
if the required list were considered a material part of the bid, “it would 
follow as a necessary corollary that the subcontractors listed are those 
which must be used, since, if the bidder could nevertheless amend the 
list after bid opening, the requirement could serve no useful purpose 
and would establish an anomaly whereby a bid could be rejected for 
failure to furnish information which the bidder could change after 
opening.” In view of the express provisions of the invitation here 
under consideration we do not feel that the quoted language is deter- 
minative of the question presented. 

By the terms of the subject invitation the furnishing of a list of 
subcontractors was made a material requirement, and it is clearly pro- 
vided that a bid will be rejected as nonresponsive if subcontractors 
are not listed. On the other hand, there is no specific statement that 
the listing of a nonresponsible subcontractor will require rejection of 
the bid, and the language of paragraph g of the listing requirement 
appears rather to negative such an interpretation. The authority of 
the contracting officer, as therein stated, is “to disapprove or reject the 
employment” of a subcontractor he considers nonresponsible, rather 
than to reject the bid listing such subcontractor. Furthermore, to 
construe the provisions of paragraphs f and g as applicable only after 
award of a contract would be inconsistent with the duty of a contract- 
ing officer to make affirmative determinations of responsibility prior 
to award. 

The further provisions of paragraph g giving the contracting officer 
the right to require information concerning subcontractor costs appear 
adequate to prevent evasion of the purpose of the listing requirement 
to prevent bid shopping, since the contracting officer is thereby put 
in a position to require that any reduction in cost incident to a pro- 
posed substitution of a subcontractor be passed on to the Government 
through a reduction in the bid price, which can properly be offered by 
a low bidder. At the same time these provisions would tend to dis- 
courage bidders from proposing questionable subcontractors, since 
the increased cost which might be incurred in the event of substitution 
of another could not properly be made the basis of an increase in the 
bid. 

The only possible evil or abuse which we can envision as a result 
of permitting substitution of a subcontractor after bid opening and 
before award is the possibility that a bidder might list one which he 
would expect to be rejected and then, after opening and disapproval 
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of the listed contractor, elect not to offer a substitute if he preferred 
not to take award at his bid price. If it be considered by your agency 
that this or other considerations make it undesirable to permit sub- 
contractor substitution after bid opening we believe that the pertinent 
provisions should be revised to make it clear that listing of a subcon- 
tractor not considered responsible by the contracting officer will require 
rejection of the bid. In the absence of such a provision we interpret 
the language of the subject invitation as authorizing the contracting 
officer in such a case to permit the substitution of a subcontractor when 
in his sound discretion he finds that such action would be in the Govern- 
ment’s interest. 

The enclosures submitted with your submission are returned as 
requested. 


[B-154096] 


Compensation—Wage Board Employees—Conversion to Classified 
Positions—Highest Previous Rate—Cost-of-Living Allowance 


In the application of the highest previous rate rule when employees in non- 
foreign areas receiving a cost-of-living allowance move from prevailing rate 
or administratively fixed rate positions to positions under the Classification 
Act, the known allowances, differentials, incentive pay, etc., attributable to 
high living costs and inc]uded in the wage rates paid the Alaskan employees 
are for deduction in establishing the highest previous rate, and the maximum 
basic rate allowable to such employees is the rate which when increased by 
a 25 percent cost-of-living allowance will not result in loss of salary; however, 
to avoid creating a hardship on employees in such nonforeign areas as Hawaii 
or Puerto Rico whose prevailing wage rates are lower than those paid in Alaska, 
and include nondiscernible cost-of-living elements, the gross rate of compen- 
sation of such employees may be regarded as the highest previous rate for 
comparison with basic Classification Act rates. B-154096, September 23, 1964, 
modified. 


To the Secretary of the Interior, August 25, 1965: 


We enclose herewith copies of two self-explanatory letters with 
related documents from officials of the Department of the Interior 
concerning the application of the highest previous rate rule: to 
employees in Alaska moving from prevailing rate or administratively 
fixed rate positions to positions under the Classification Act, 5 U.S.C. 
1071 note. The general problem presented by these cases was the 
subject of our decision of September 23, 1964, B-154096, a copy of 
which is enclosed. 

In our decision of September 23, 1964, we ruled that when an 
employee under the prevailing rate system moves to a position under 
the Classification Act his basic salary under the latter act should be 
fixed at a rate which when increased by a 25 percent cost-of-living 
allowance would not cause him to suffer a loss in salary. The deci- 
sion is predicated upon the proposition that wage board rates in Alaska 
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are derived from prevailing rates in the structure of which there is 
included an undeterminable element attributable to high living costs. 
On that basis the use of a wage board rate to determine an equivalent 
basic Classification Act rate, upon which a 25 percent cost-of-living 
allowance is paid, results in a pyramiding of rates contrary to the 
principle discussed in our decision in 37 Comp. Gen. 285. 

Of the attached cases that of Mr. Edward D. Conklin concerns 
the movement of the employee from a position under the Interior 
Alaska Seasonal Schedule to one under the Classification Act. The 
case of Mr. Otto W. Lowe, Jr., involves a transfer from what is under- 
stood to be a true prevailing rate position to one under the Classifica- 
tion Act and, therefore, is similar to the case of Mr. Donald W. Burns, 
considered in our decision of September 23, 1964. We further under- 
stand that the rate structure under the Interior Alaska Seasonal 
Schedule applicable to Mr. Conklin while not established under a 
specific formula is on analysis found to be comprised of the minimum 
step of the corresponding Classification Act grade, plus 25 percent, 
plus $6 per day subsistence allowance. 

The Civil Service Commission has had an opportunity to consider 
both of the attached cases and our decision of September 23, 1964. 

Concerning the Conklin case, the Civil Service Commission ex- 
pressed the view that it agreed with the corrective action taken in 
that case and that it would consider amending its regulations to 
require in similar cases the deduction of the known allowances, differ- 
entials, incentive pay, etc., in establishing an employee’s highest previ- 
ous rate. The Commission pointed out that assuming in that case 
the cost-of-living allowance and a per diem allowance were clearly 
separable from basic compensation to allow the use of gross compen- 
sation in determining the employee’s highest previous rate for com- 
parison with basic Classification Act rates would be a pyramiding of 
allowances. 

We concur in the view expressed by the Commission. Therefore, 
we hold that in the Conklin case the employee’s rate properly was cor- 
rected on July 5, 1964, to the GS-7 minimum rate of $6,050 per annum, 
plus 25 percent cost-of-living allowance. A copy of this letter should 
be delivered to Mr. J. E. Perry, Authorized Certifying Officer, Bonne- 
ville Power Administration, Portland, Oregon 97208, as his authority 
for denying certification of the voucher for $69.19 in favor of Edward 
D. Conklin, which is enclosed herewith. The promotion rule men- 
tioned in Mr. Perry’s letter is not applicable to Mr. Conklin since he 
was not promoted from one Classification Act position to another. 

As to the Burns and Lowe cases, the Civil Service Commission has 
suggested a modification of the rule in our decision of September 23, 
1964, so far as it applies to movements of employees from true pre- 
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vailing rate positions because of possible hardships that may result 
in nonforeign areas other than Alaska, where allowances are paid 
graded employees, such as Puerto Rico and Hawaii. Concerning 
Alaska, the Commission comments as follows: 

While, as a practical matter, the wage board rates paid in Alaska are so high 
that a reduction for purposes of applying the “highest previous rates” would 
cause no hardship on employees, this is not true for Hawaii or Puerto Rico. 
Thus, an agency as a matter of policy might wish to impose a limitation on the 
use of the Alaskan wage board rate as the employee’s highest previous rate in 
fixing his salary, but it would probably not want to do so for either Hawaii or 
Puerto Rico. 

In line with the Commission’s suggestion, the rule expressed in our 
decision of September 23, 1964, is hereby modified to the extent that 
where wage rates are derived from prevailing rates and the elements 
of cost of living, differential, etc., included therein are not discernible 
the gross rate of compensation of a particular position may be regarded 
as an employee’s basic compensation (highest previous rate) for com- 
parison with basic Classification Act rates. However, we stress that 
an agency operating in Alaska should (and we are asking the Com- 
mission to emphasize this in its regulations) limit the use of a highest 
previous rate thus determined so as to take into consideration gross 
compensation received in the wage board position and gross compen- 
sation in the Classification Act position to which transferred. 

Since the corrected compensation of Mr. Burns, the employee in- 
volved in the decision of September 23, 1964, appears to conform to the 
principle outlined above, that is a limited application of the highest 
previous rate rule by your Department in such cases, as expressed in 
the letter to us from the Chief, Division of Financial Management, 
Bureau of Land Management, dated September 16, 1964 (reference 
733b), we see no reason for disturbing the salary rate specified in our 
decision of September 23, 1964, as his legal salary rate. Referring to 
the proper salary rate for Mr. Lowe we view his case as similar to that 
of Mr. Burns. Hence, the establishment of a basic rate of $6,380 per 
annum plus 25 percent cost-of-living allowance must be recognized as 
his legal salary rate from time of conversion to a Classification Act 
position on March 29, 1964. However, since it is evident that a mis- 
understanding existed concerning the correct application of the De- 
partment’s regulations and the original actions were taken prior to 
our decision of September 23, 1964, we would interpose no objection 
to the corrective actions in the cases in question being applied on a pro- 
spective basis from the beginning of the first pay period after the date 
of the corrections so as to obviate the necessity of collection action for 
the additional moneys paid under the original determinations, 

You may wish to consider an amendment to departmental regula- 
tions to more clearly reflect the application in Alaska of the policy 
applied herein. 
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[ B-157501 J 


Bids—Late—Telegraphic—Delay Due to Western Union 


The late receipt of a low telegraphic bid transmitted to Western Union on a 
punched tape over a private wire leased from Western Union, which would have 
been timely received at the procurement office had delivery not been delayed 
by Western Union to clarify extension prices that had been recorded garbled on 
its page printer is not chargeable to the low bidder and its bid may be considered 
for award, the telegram having been filed in sufficient time, whether filing is con- 
sidered to have occurred when the punched tape was activated for transmission, 
or when received on the Western Union page printer, to allow for any normal, 
unusual, or foreseeable delay, or delays which might be expected or anticipated 
in the normal routine of accomplishing the work of the telegraph company, and 
the garbled message, understandable without clarification, having been caused 
on Western Union equipment, the delivery delay was unnecessary and the bid filed 
in ample time for timely delivery may be considered for award. 


To the Secretary of the Navy, August 25, 1965: 


Reference is made to letter R1 of August 18, 1965, from the Assist- 
ant Chief for Purchasing, Bureau of Supplies and Accounts; request- 
ing a decision whether the late telegraphic bid of Northrop Nortronics 
may be considered for award under invitation for bids IFB—126— 
463-65. 

Bidders were authorized to submit telegraphic bids. The bids were 
scheduled to be opened at the U.S. Navy Electronics Supply Office at 
Great Lakes, Illinois, at 1 p.m. c.d.t. on May 12,1965. The telegraphic 
bid of Northrop Nortronics was not received at the designated office 
until 1:43 p.m. ¢.d.t. Northrop bid $53,921, $119,256 and $218,836 to 
supply certain cable assemblies in quantities of 10, 25, and 50, respec- 
tively. The difference between the low bid of Northrop and the next 
low bid ranges from $27,021 to $67,618 depending upon the number of 
cable assemblies the Electronics Supply Office elects to purchase. 

The bidder and Western Union have furnished information regard- 
ing the sequence of events which preceded the late receipt of the tele- 
graphic bid. A summary of that information follows: 

At 10:25 a.m. c.d.t., the bidder’s telegraph operator at its Needham 
Heights, Massachusetts, plant sent the bid addressed to the Electronics 
Supply Office on equipment and over a private wire leased from West- 
ern Union. The bid was received on a punched tape on equipment 
operated by another Northrop operator at the Hawthorne Switching 
Center in California. At 11:20 a.m. ¢.d.t., the Northrop employee at 
Hawthorne inserted the punched tape into a transmitter and activated 
it for transmission to the Western Union office at Dayton, Ohio, by 
pressing a button. The bid was received on a page printer by a West- 
ern Union employee at the Western Union Dayton office. The bid as 
recorded on the page printer was garbled in that there were strikeovers 
at the end of five lines, three of which occurred in the total bid prices, 
the unit prices not being obliterated in any way. The portion of the 
bid containing the garbling came off the page printer as follows: 
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ITEM QTY DESCRIPTION UNIT PRICE TOTAL PE 

1 1 CABLE ASSY INCL. IN INCL. INE 
/PREPROD./ ITEM 2 

2 10 CABLE ASSY $5, 392 $53, 92 
/PRODUCTION/ 

3 25 CABLE ASSY $4, 770 $119, 25 
/ALTERNATE 
QTY 1/ 

2 50 CABLE ASSY $4, 377 $218, 83 
/ALTERNATE 
QTY 2/ 


At 11:34 a.m. c.d.t., the Western Union Dayton office requested the 
Hawthorne operator to provide clarification. The Hawthorne oper- 
ator was able to provide clarification from the punched tape at the 
Hawthorne Switching Center. At 12:19 p.m. c.d.t., the Western 


Union Dayton office received the requested clarification from Haw- 
thorne. At 12:44 p.m. c.d.t., the Western Union Dayton office re- 


leased the bid for transmission in its clarified form. Fifty-nine min- 
utes later, at 1:43 p.m. c.d.t., the bid was received by the Electronics 


Supply Office. The portion of the bid which had been garbled in 


transmission was received by the Electronics Supply Office in the fol- 
lowing ungarbled form : 


UNIT TOTAL 
ITEM QTY DESCRIPTION PRICE PRICE 
1 1 CABLE ASSY INCL IN 
/PREPROD/ ITEM 2 
2 10 CABLE ASSY $5, 392 $ 53, 921 
PRODUCTION) 
3 25 CABLE ASSY $4, 770 $119, 256 
/ALTERNATE 
TY 1/ 
2 50 CABLE ASSY $4, 377 $218, 836 
/ALTERNATE 
QTY 2/ 


The invitation for bids provides that late telegraphic bids received 
before award will not be considered for award unless it is determined 
by the Government that the late receipt is due to a delay by the tele- 
graph company for which the bidder is not responsible. In this re- 


gard, Armed Services Procurement Regulation 2-303.4 provides: 


A late telegraphic bid shall be presumed to have been filed with the telegraph 
company too late to be received in time, except where the bidder demonstrates by 
clear and convincing evidence, which includes substantiation by an authorized 
official of the telegraph company, that the bid, as received at the office designated 
in the invitation for bids, was filed with the telegraph company in sufficient time 


to have been delivered by normal transmission procedure so as not to have been 
late. 

Moreover, as the letter from the Assistant Chief for Purchasing ob- 
serves, our Office has considered that late received telegrams to be con- 


sidered acceptable should have been filed with the telegraph company 


in sufficient time to allow for any normal, usual or foreseeable delay or 


those delays which might be expected or anticipated in the normal 
routine by which the telegraph company accomplishes its work. 

Until the bid was deposited by the bidder with Western Union for 
action it would seem that there was no “filing” with the telegraph 
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company as up until that time the bid was in the possession of one of 
the bidder’s employees. In this case, it could be argued that the bid 
was deposited with the telegraph company for action when the punched 
tape was activated for transmission to the Western Union Dayton 
office on the automatic transmitter at Hawthorne. It could also be 
argued that there would be no filing until received on the page printer 
at Dayton. Under either theory, it does not appear that the bidder 


caused the garbling. The bid was perfect when it left both Needham 
Heights and Hawthorne as evidenced by the fact that there was noth- 
ing wrong with the punched tape which was used to relay and clarify 
the bid. It seems that if anything failed, it was the page printer in 
the Western Union Dayton office which produced the garbling. In the 


circumstances, we do not believe that the garbling or the additional 
time which was needed to clarify the garbling should be charged to the 
bidder. In that connection, the Court of Claims and our Office have 
intimated that a delay arising from equipment problems should be 
charged to Western Union and not to the bidder. Southern, Waldrip 
& Harvick Co. v. United States, 167 Ct. Cl. 488, and B-134955, 
March 14, 1958. 

Additionally, it may be noted that if the bid had arrived at the Elec- 
tronics Supply Office in the garbled condition, there would have been 


no necessity for clarification or verification, since the bid was not 
garbled in any material respect. As observed above, the garbling oc- 


curred in the extended prices and not in the unit prices which were ab- 
solutely clear. Therefore, it was not necessary that the bid be clarified 


for it to be acceptable to the Government. Also, if the Government 


sought to verify the correctness of the unit prices in those circum- 


stances, it could have done so by checking with Western Union and 
without the latter or the Government having to check back with the 
bidder since the unit prices were clear in the garbled bid received by 


Western Union, 
In view of the schedule which the bid followed, it appears that there 


was, at least, about an hour and twenty-six to an hour and forty min- 
utes for the transmission of the bid if either the original receipt at 
Dayton or the original transmission at Hawthorne is considered as 


“filing.” The corrected message was transmitted from Dayton to the 
Electronics Supply Office in fifty-nine minutes and from Hawthorne 


to the Electronics Supply Office in an hour and twenty-four minutes. 
Since in this case, equipment in the Western Union office seems to be 
the reason for the delay and since there seems to have been adequate 


time for the transmission otherwise, it would appear that the bid was 
filed in ample time for timely delivery to the Electronics Supply Office. 
In the circumstances, the bid may be considered for award. 
The enclosures accompanying the August 18 letter are returned 
as requested. 
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[ B-146090 J 


Foreign Service—Retirement—Annuity Elections for Dependents— 
Divorce 


A Foreign Service officer who at the time of retirement elects a reduced annuity 
with survivor benefits under section 821(b) of the Foreign Service Act of 1946 
(22 U.S.C. 1076(b)), upon the termination of his marriage by absolute divorce 
is not entitled to the restoration of his full annuity, the annuity election made 
under section 821(b) being irrevocable neither divorce nor death of a spouse en- 
titles a participant to payment of the full amount of an annuity, and should the 
officer predecease his former spouse, she no longer the “surviving wife” pre- 
scribed in section 821(b) is not eligible to receive a survivor’s annuity, however, 
should the annuitant remarry the wife to whom he was married on the date of his 
retirement, upon his death the wife by virtue of the remarriage is the “surviving 
wife” of the deceased annuitant and her right to receive a survivor’s annuity is 
not defeated by reason of the divorce. 


To the Secretary of State, August 30, 1965: 


We refer to the letter of the Deputy Under Secretary for Adminis- 
tration, dated August 17, 1965, requesting our decision on certain ques- 
tions which have arisen with regard to the effect of the participants’ 
(annuitants’) divorces on the payment of annuities under title VIII 
of the Foreign Service Act of 1946, approved August 13, 1946, ch. 957, 
60 Stat. 1019, as amended, 22 U.S.C. 1061 et seq., in cases involving 
participants who have elected to receive a reduced annuity with sur- 
vivor benefits under section 821(b) of that act (22 U.S.C. 1076(b)). 


The first question and the two cases on which it is based are as 
follows: 


Case A. 


1. Participant retired on September 30, 1959. 

2. Elected, at the time of his retirement, to receive a reduced annuity without 
restoration provision. 

3. Participant’s reduced annuity $8,221.05. 

4. Annuity provided for wife $2,445.09. 

5. Marriage terminated by absolute divorce on September 4, 1964. 

6. Participant’s full annuity had he not elected the reduced annuity $9,806.09. 


Case B. 


1. Participant retired on May 31, 1962. 

2. Elected, at time of retirement, to receive a reduced annuity. 

3. Participant’s reduced annuity $2,710.09. 

4. Annuity provided for wife $1,241.90. 

5. Participant’s full annuity, had he not elected to receive the reduced an- 
nuity, $2,778.17. 

6. Marriage terminated by absolute divorce on November 21, 1963. 


Because of the absolute divorces they have received, are the retired participants 
under Case A and Case B entitled to have their annuities restored to the full 
amounts they would have received had they not elected, at the time of their 


retirements, to provide annuities for their wives and reduced annuities for 
themselves? * * * 


Section 821(b) of the Foreign Service Act of 1946, as amended by 
the act of September 8, 1960, Public Law 86-723, is as follows: 


At the time of retirement, any married participant may elect to receive a 
reduced annuity and to provide for an annuity payable to his wife or her hus- 
band, commencing on the date following such participant’s death and terminat- 
ing upon the death of such surviving wife or husband. The annuity payable to 
the surviving wife or husband after such participant’s death shall be 50 per 
centum of the amount of the participant’s annuity computed as prescribed in 
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paragraph (a) of this section, up to the full amount of such annuity specified by 
him as the base for the survivor benefits. The annuity of the participant making 
such election shall be reduced by 2% per centum of any amount up to $2,400 
he specifies as the base for the survivor benefit plus 10 per centum of any amount 
over $2,400 so specified. 

The “restoration provision” referred to in Case A was eliminated 
from section 821(b) by Public Law 86-723. It provided that partici- 
pants electing a reduced annuity with survivor benefits under section 
821(b) could elect a further reduction as follows: 

* * * The participant may at his option also elect to have his annuity reduced 
by an additional 5 per centum of the amount which he elects to have paid to 
his widow, with a provision that, from and after the death of his wife, if the 
participant shall survive her, the annuity payable to the participant shall be 
that amount which would have been payable if no option had been elected. 

The case of Warner v. United States, 157 Ct. Cl. 1 (1962), which 
you cite involved a participant who had elected to have his reduced 
annuity further reduced under the provision quoted immediately 
above. Asa result of that election he was entitled to have his annuity 
increased to the full amount as computed under section 821(a) of the 
Foreign Service Act of 1946, 22 U.S.C. 1076(a), in the event his wife 
predeceased him. The Court held that such participant was also 
entitled to be paid the full annuity after his marriage was terminated 
by an absolute divorce but limited its holding to the particular facts 
involved as follows: 

The issue raised by the respective contentions of the parties is a relatively 
narrow one and involves the question of whether the termination of a marriage 
by divorce can be equated with termination by the death of the wife for the 
purpose of making operative the provisions of the second election of section 
821(b). * * * (157 Ct. CL, page 4.) 

The election of a reduced annuity with survivor benefits under 
section 821(b) is irrevocable and the death of the participant’s spouse 
does not entitle the participant to payment of his full annuity except 
under the provision of law which was involved in the Warner case. 
The law does not authorize a participant to revoke his election of a 
reduced annuity with survivor benefits made at the time of retirement 
on the basis that he has been divorced from his wife after he retires 
and we do not believe that such authority may be implied. 

Since in Case A the participant involved did not elect a further 
reduction of his annuity to provide for the payment of a full annuity 
upon the death of his wife and since in Case B the statute concerned 
no longer permitted such an election, the employees in those cases are 
not entitled to receive full annuities after their marriages were termi- 
nated by absolute divorce. Your Deputy Under Secretary’s question 
as quoted above is answered in the negative. 

The third case presented and the related question are as follows: 


Case C. 


1. Participant retiring on August 31, 1965. 


2. Divorce action is pending but will not become final until after the effective 
date of retirement. 
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3. Participant wishes to receive the reduced annuity in order to provide an 
annuity for his wife, provided he can be assured that should an absolute divorce 
be granted that his wife, to whom he was married at time of his retirement, 
will still be eligible to receive such an annuity in the event of his prior death. 

If this participant elects, on or before the effective date of his retirement, to 
receive a reduced annuity and to provide an annuity for his wife and subsequent 
to the effective date of retirement an absolute divorce is granted, would such 
former wife still be eligible to receive the annuity in the event of the participant’s 
prior death ; provided, such participant continued to receive the reduced annuity 
during his lifetime? 


Section 821(b) provides that the survivor annuity which may be 
elected by a married participant upon retirement will be paid to 
the participant’s “surviving wife or husband.” After an absolute 
divorce the former spouse no longer is the “surviving husband or wife” 
and, therefore, is not entitled to a survivor’s annuity. See Words and 
Phrases “Surviving Spouse” and “Widow”; 94 C.J.S. Widow. There 
is no authority under which a participant who is married at the time 
of retirement may se/ect a person to receive an annuity after his death 
as is provided for participants who are unmarried at the time of retire- 
ment by section 821(f) of the Foreign Service Act of 1946, 22 U.S.C. 
1076(f). Your second question is answered in the negative. 

The fourth case and the question presented therewith are as follows: 


Case D. 


. Participant retired on June 30, 1962. 

. Elected, at time of retirement, to receive a reduced annuity. 

Participant’s reduced annuity $12,898.00. 

. Annuity provided for wife $6,286.00. 

Absolute divorce granted on May 15, 1963. 

. Participant remarries the wife to whom he was married on the date of 
his retirement and for whom he provided the annuity on June 15, 1962. 

i Participant continued to receive the reduced annuity. 

If this participant predeceases his wife and they are still married on the date 
of his death, would the wife be eligible to receive the annuity even though there 
had been, subsequent to the participant’s retirement, an absolute divorce decree 
and a valid remarriage in the interim? 


Om ON 


At the time of the participant’s retirement he qualified for and 
elected to receive a reduced annuity with survivor benefits under sec- 
tion 821(b). As we have stated in answer to Case B above the reduced 
annuity which he elected at that time would not have been increased 
to a full annuity at the time of his divorce. If the participant dies 
before his wife she will be his surviving wife by virtue of the remar- 
riage and the fact that they were divorced for a period between his 
retirement and death would not defeat her right to receive the sur- 
vivor’s annuity which he elected at the time of retirement. Your final 
question is answered in the affirmative. 


[ B-155375 J 


Agriculture Department—Milk Indemnity Payments—Entitlement 


Indemnity payments under section 331(a) of the Economic Opportunity Act 
of 1964, 42 U.S.C. 2881(a), authorized to be made to dairy farmers who sus- 





er 
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tained losses due to the removal from the market of milk contaminated by 
residues of pesticides registered and approved for use by the Federal Govern- 
ment are not precluded when through no fault of a farmer milk is contaminated 
by DDT originating in feed innocently purchased, the DDT having been either 
applied by the grower or having drifted to the fields, the benefits of section 331 
not restricted to farmers using registered and approved pesticides, payment is 
not governed by the identity of the party using the pesticide, and the act being 
remedial, a liberal interpretation, consistent with the congressional intent dis- 
closed by the legislative history, is warranted. 44 Comp. Gen. 569, modified. 


To the Secretary of Agriculture, August 30, 1965: 


The Under Secretary of Agriculture in letter dated August 12, 
1965, requests that in light of the factors discussed in his letter we 
reconsider our decision of March 19, 1965, B-155375, 44 Comp. Gen. 
569, to you, concerning the eligibility of certain (Wisconsin) dairy 
farmers to receive the milk indemnity payments authorized by section 
331 of the Economic Opportunity Act of 1964, Public Law 88-452, 
78 Stat. 525, 42 U.S.C. 2881. 

In our decision of March 19, 1965, B-155375, we stated that— 


Concerning the three farmers who fed their cattle corn containing DDT, 
section 331 authorizes indemnity payments only in cases where the chemical or 
insecticide used was registered and approved for use by the Federal Government. 
The legislative history of section 331 discloses that the purpose of the section 
was to indemnify dairy farmers who suffered a loss because they relied on or 
followed the recommendations of the Government in using chemicals or pesticides. 
It is clear from what is set forth above that the Government had not approved 
the use of DDT on corn that was to be used to feed dairy cattle. Thus, it was 
not any action of the Government that caused the dairy farmers involved to 
suffer a loss but rather the action of the person from whom they purchased the 
corn or his neighbor. In any event since the use of DDT on corn to be used to 
feed dairy cattle was not approved or recommended by the Government, there 
would be no authority under section 331 to make indemnity payments to the 
three farmers in question. 


The Under Secretary states that : 


We are concerned with the effect of the Comptroller General’s opinion upon 
the dairy farmer whose milk was contaminated by DDT through no fault of his 
own. Some dairy farmers, those in question among them, innocently purchased 
corn or forage, or both, to which DDT had been applied by its grower, or which 
had been contaminated as a result of the drift of DDT used by the grower’s 
neighbor or by a nearby municipality. Other applicants for payment used no 
DDT whatsoever but their own crops were, unbeknown to them, contaminated 
by drifting DDT. We are aware of situations where DDT was not used by the 
dairy farmer and the source of milk contamination by that chemical cannot be 
determined. We feel that innocent dairy farmers should, under these circum- 
stances, have the benefit of the indemnity payments authorized by the pertinent 
legislation. 


The Under Secretary stresses that DDT was registered and approved 
by the Government for use on corn but with a warning that corn or 
forage treated with DDT should not be fed to dairy cattle. He points 
out that section 331 does not restrict its benefits to those dairy farmers 
who themselves have used pesticides registered and approved for use 
by the Federal Government, but that its benefits are restricted to milk 
containing residues of chemicals so registered and approved. He 
states that insofar as the language of section 331 is concerned the 
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identity of the party who used the pesticides does not appear to be a 
governing factor. He points out, however, that a proviso in the 
Supplemental Appropriation Act of 1965, Public Law 88-635, 78 Stat. 
1023, 1030, precludes payments of sums appropriated therein to any 
farmer whose milk was removed from the market as a result of his own 
failure to follow the procedures prescribed by the Federal Government 
for use of the chemical involved. The Under Secretary expresses the 
view that the statute involved is remedial legislation and should be 
given a liberal construction. 

The Under Secretary states that your Department submitted legisla- 
tive reports by letter on bills which proposed extension of the expira- 
tion date of the indemnity program. He further states that while it 
was not specifically stated, the context of the letters and the reference 
therein to DDT clearly indicated that your Department construed the 
statute and the regulations issued thereunder as permitting, in the 
event of extension of the program, payments to farmers whose milk 
was contaminated by residues of pesticides, including DDT, origi- 
nating in feed which dairy farmers had innocently purchased. The 
Under Secretary points out that Congress subsequently extended the 
expiration date (until June 30, 1965) by a provision (section 303) 
included in the Second Supplemental Appropriation Act, 1965, Public 
Law 89-16, 79 Stat. 81, 108, approved April 30, 1965. 

While the language used in our decision of March 19, 1965, may be 
construed as holding that the farmer seeking payment under section 331 
must have himself relied on or followed the recommendation of the 
Government in using chemicals or pesticides, we did not so intend. 
We agree that under section 331, indemnity payments may be made 
regardless of who used the approved pesticide. We also agree that the 
provision in question is remedial legislation and should be given a 
liberal interpretation, consistent, however, with the language used 
therein and the congressional intent as disclosed by the legislative 
history of the provision. 

We have carefully reconsidered the matter in light of all the factors 
set forth in the Under Secretary’s letter. While the matter is not free 
from doubt, we do perceive a question as to whether the result reached 
in our decision of March 19 achieves the purpose of the Congress in 
enacting section 331, considering the fact that it is remedial legislation 
and that the Government did approve the use of DDT on corn. Ac- 
cordingly, we will not question indemnity payments under section 331 
to dairy farmers whose milk was removed from the market because it 
was contaminated by DDT originating in corn or forage which the 
dairy farmers had innocently purchased or to dairy farmers whose milk 
was otherwise contaminated by DDT through no fault of their own. 

To the extent that our decision of March 19, 1965, is to the contrary, 
it may be disregarded. 
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[ B-146471 J 


Compensation—Promotions—Acceptance 


A promotion from GS-11, auditor, to GS-12, team leader, retroactively canceled 
from the effective date of the promotion and prior to notification of either action 
to the employee, does not entitle the employee to the higher grade, the adminis- 
trative agency and the employee disagreeing that the promotion involved a 
substantial change of duty and responsibility, the contention of the employee 
that no change of duty was involved and his acceptance of the promotion may 
be assumed, may not be accepted under the rule that in disputes between a claim- 
ant and administrative officers of the Government, accounting officers are required 
to accept the statements of the latter, and the agency holding the promotion 
involved a substantial change in duties requiring employee’s acceptance of the 
promotion, the issue for resolution by the employing agency is only subject to 
review by the United States Civil Service Commission under the Classification 
Act of 1949. 


To Robert R. Mock, September 2, 1965: 


Your letter of June 16, 1965, requests reconsideration of your claim 
for additional salary as an employee of the Public Housing Admin- 
istration which was disallowed by our Office settlement of June 10, 
1965. 

The record shows that a Notification of Personnel Action, Standard 
Form 50, signed June 5, 1964, stating you were promoted from GS-11 
to GS-12 effective June 7, 1964, was delivered to your supervisor. 
Subsequently, a Notification of Personnel Action, Standard Form 50, 
signed on June 23, 1964, as shown on the copy in our file, was issued 
canceling the promotion effective June 7, 1964. At this time you were 
not at your regular duty station but away from it in a travel status. 
You were not notified of either action, but subsequently learned of the 
actions after they had been accomplished. Based on that factual 
situation you claim that you are entitled to salary at the grade GS-12 
rate since June 7, 1964. 

The issue in the case stemming from the above-stated factual situa- 
tion is whether the administrative actions operated to lawfully promote 
you toa grade GS-12 position. 

In our decision 3 Comp. Gen. 559, 561, we ruled: 

Original appointments to positions in the classified civil service and promo- 


tions therein involving a change in duties are effective only from date of accept- 
ance and entrance upon duty after notice of appointment. [Italics supplied.] 


Also in the same decision we rule: 


In case of promotions involving no change in duties, the acceptance may be 
assumed and the promotion regarded as effective from the date the officer having 
authority to make the promotion actually selects and designates the employee 
for such promotion unless the promotion is made effective from some subsequent 
date. In no case can such promotion be made to take effect retroactively. 


The facts of record show that you were not notified of the promo- 
tion; neither did you formally accept the offer or enter upon duty in 
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the higher grade position. Consequently, the only remaining issue is 
whether the contemplated promotion would have required a change 
in duties. 

In that regard the Public Housing Administration informed us as 
follows: 

* * * In this case, Mr. Mock’s promotion would have involved substantial 
change of duty and responsibility. A Grade 11 auditor works only as a member 
of a team under the direction of a team leader whereas a Grade 12 auditor, in 
addition to having a generally higher degree of responsibility with respect to 
all his functions, serves as a team leader. * * * 

Contrary to the administrative report, you urge that the duties of 
the grade GS-12 position to which your promotion was considered 
essentially were the same as those of the grade GS-11 position in which 
you serve and, therefore, you conclude that your case falls within the 
purview of the second of the above-quoted rules of our decision. 

The issue of fact thus presented by your case is one which the Gen- 
eral Accounting Office is without jurisdiction to resolve, the question 
being primarily for consideration by your agency subject to review 
by the United States Civil Service Commission under the Classifica- 
tion Act of 1949, 5 U.S.C. 1101 et seg. Cf. 18 Comp. Gen. 992. 

Under the circumstances we have no alternative but to follow the 
long-established rule that in disputes between a claimant and the 
administrative officers of the Government, accounting officers are re- 
quired to accept the statement of facts furnished by the latter. 16 
Comp. Gen. 325. 

Therefore, the conclusion reached in our Office settlement of June 
10, 1965, disallowing your claim, must be sustained. 


[ B-157175 J 


Bids—Evaluation—All or None 


A low bid quoting separate prices on each item of two lots of aerial photographic 
services to be furnished under an invitation providing for award by lots or com- 
bination of lots, bids to be considered on both an individual lots basis or on an 
“all or none” basis, which in an accompanying letter reserved the right, not to be 
construed as mandatory, to accept an “all or none” award, is not precluded from 
consideration for award, the reservation not constituting an option to accept 
or reject an award on either a lot by lot basis or an “all or none” basis, the 
separate prices submitted being a firm bid that could give the low bidder an option 
only in the event one lot was awarded; therefore, the bid on each of the two lots, 
both of which are to be awarded, low whether considered on an “all or none” or 
a lot by lot basis and giving the bidder no option to refuse an award may he 
considered for award of both lots of work. 


To the Secretary of the Army, September 3, 1965: 


Reference is made to a letter dated July 27, 1965, ENGGC-C, from 
the Office of the Chief of Engineers, furnishing the report requested 
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in our letter to you of July 16, 1965, on the protest of Owen and White, 
Incorporated, against the possible rejection of its bid submitted in re- 
sponse to Invitation No. CIVENG-—22-052-65-122, issued on June 2, 
1965, by the Vicksburg Army Engineer District in connection with a 
proposed procurement of aerial photographic services within or con- 
tiguous to the boundaries of the Vicksburg and New Orleans Engineer 
Districts. 

The invitation for bids requested quotations on items listed under 
two lots of services, one requiring the furnishing of aerial photographs, 
scale under 1: 24,000, and the other requiring the furnishing of aerial 
photographs, scale 1: 12,000 to 1:20,000. Section 1-3 of the adver- 
tised specifications provides, in part, as follows: 

Award. Notwithstanding any other provisions of these specifications con- 
cerning the method of award, the work will be awarded by lots or combination 
of lots as considered to be in the best interest of the Government. Therefore, 
bids will be considered on individual lots of the Schedule or on an “all or none” 
basa * ° * 

Three bids were received and opened as scheduled on June 23, 1965. 
The three bids were submitted by Owen and White, Incorporated, 
Vicksburg Flying Service and Wallace Aerial Surveys. The bids 
were evaluated in the following amounts: 


Lot No. 1 Lot No. 2 Total 
Owen and White, Incorporated $ 9,381.49 $10,036.85 $19, 418. 34 
Vicksburg Flying Service 9,556.87 10,974.74 20,531.61 
Wallace Aerial Surveys 10,988.80 15,115.20 26,104.00 


The bids of Vicksburg Flying Service and Wallace Aerial Surveys 
were submitted strictly on an “all or none” basis. The bid of Owen 
and White, Incorporated, was accompanied by letter dated June 22, 
1965, the fourth paragraph of which states: 





We reserve the right, as authorized by Specifications paragraph 1-3, to accept 
“all or none”. This reservation shall not be construed as mandatory upon us to 
exercise this reserved right, however. 

The office of the District Engineer is of the opinion that the 
stated reservation of right to accept “all or none” precludes the mak- 
ing of an award to Owen and White, Incorporated. The opinion is 
based upon a belief that the bidder has placed himself in a position 
after opening of bids to decline an award on either or both lots. Sim- 
ilarly, the Office of the Chief Engineers has concluded that reserva- 
tions such as are included in the bid of Owen and White, Incorporated, 
“certainly gain for the bidder an advantage over other bidders in that 
a choice may be made as to acceptance or rejection as he chooses.” 
Accordingly, the Office of the Chief of Engineers concurred in the 
recommendation of the Deputy District Engineer that the contract 
award be made to Vicksburg Flying Service, subject to a determina- 
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tion of that bidder’s capability of performing the required aerial 
photographic services. 

Owen and White, Incorporated, protested the possible rejection 
of its bid in a letter dated June 30, 1965, to the District Engineer. 
It is contended that it was intended to bid “all or none” but to reserve 
the right to accept an award on lot No, 1 if bids on lot No. 2 were re- 
jected for lack of adequate competition. It also contended that, since 
Owen and White, Incorporated, submitted the lowest offer on each 
of the two lots, the effect of any qualification in the bid becomes a 
moot point of no practical effect on the award of a contract. It is 
further contended that the specifications (section 1-3), do not clearly 
show how a bidder should qualify his bid as “all or none,” and that 
Owen and White, Incorporated, qualified its bid in the manner in- 
dicated, based upon a reasonable belief that only two bids would be 
received on lot No. 2, due to the type of camera required for perform- 
ance of the work described in that lot. It is alleged that, in check- 
ing with an employee in the office of the District Engineer, the sub- 
ject of the type of camera required for the lot No. 2 work was discussed 
and the employee offered the opinion that lot No. 2 might have to 
be thrown out because there might not be enough competition on that 
lot. 

Bidding on an “all or none” basis has the meaning that the bidder 
will not accept any award unless he is awarded the contract for all 
items or lots for which the “all or none” offer was submitted. In 
this case, the bidder reserves the right to accept “all or none” and it 
seems that for all practical purposes this amounted to the submission 
of an “all or none” bid. In stating that the reserved right “shall not 
be construed as mandatory upon us,” it appears that the bidder fully 
intended to accept an award for both lots but was attempting to show 
that it expected to be in a position of being able to make an election 
as to whether it should accept or refuse to accept an award for only 
one lot, lot No. 1 or lot No. 2 as the case might be, if the Government 
decided to make an award for only one lot or if bid opening showed 


individual awards on the two lots to different bidders to result in 
the lowest aggregate cost. 


We believe the reservation of the right to accept “all or none” re- 
quires the bid to be construed against Owen and White in any 


situation where the firm might thereby have an option to accept or 


refuse an award. However, we do not believe the bid can be inter- 
preted, as appears to have been done by the Corps of Engineers, 
to mean that the bidder was reserving the right to accept or refuse 
an award on either a lot by lot basis or an “all or none” basis. Such 
an interpretation would mean that the bidder did not intend to sub- 
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mit a firm bid of any kind. The bid as submitted quoted separate 
prices for lots 1 and 2 and, but for the reservation in the accompany- 
ing letter, could have been accepted as to either lot or both lots. The 
only situation we can see in which that reservation could give the 
bidder an option would be one in which it was proposed to make an 
award to Owen and White of only one lot. We do not believe this 
would be proper. 

However, since Owen and White was the lowest bidder on each 
of the two lots, both of which are to be awarded, its bid was the low- 
est received whether considered on an “all or none” or a lot by lot 
basis, and the situation does not arise which would give it any right 


to refuse award. 


Accordingly, it is our opinion that the bid of Owen and White, 
Incorporated, is properly for consideration in the making of any con- 
tract award covering both lots of the work called for in the schedule 
of Invitation No. CIVENG-—22-052-65-122. We are returning, as 
requested, the original bids received in response to the invitation. 


[B-157325} 


Pay—Service Credits—Concurrent Enlisted Reserve and Reserve 
Officers’ Training Corps Status—Enlisted Reserve Service Credit 


The enlisted Reserve service of a member of the uniformed services who although 
concurrently “a member of the program” authorized by the Reserve Officers’ 
Training Corps Vitalization Act of 1964, enacted October 13, 1964, has not started 
the advanced officer training prescribed in 10 U.S.C. 2104 for the last 2 years of 
the 4-year ROTC program authorized is creditable to an enlisted member for basic 
pay purposes, 10 U.S.C. 2106(c) and 2107(g) and 37 U.S.C. 205(e), added by the 
1964 act, not prohibiting enlisted members from counting concurrent enlisted 
service while a member of the ROTC program; however, an officer may not be 
credited with enlisted service performed on and after October 13, 1964, either 
before or after starting advanced training, 10 U.S.C. 2106(c) prohibiting credit 
for the period of advanced training “for any purpose,” and 37 U.S.C. 205(e) pro- 
hibiting credit in computing basic pay for any period of service performed con- 
currently as a member of the uniformed services and as a member of the Senior 


Reserve Officers’ Training Corps. 


Military Personnel—Retirement—Eligibility Determination—Con- 
current Enlisted Reserve and Reserve Officers’ Training Corps 
Status 


A member of the uniformed services who concurrently is a member of the program 
authorized by the Reserve Officers’ Training Corps Vitalization Act of 1964, ap- 
proved October 13, 1964, and an enlisted member of a Reserve component, but 
who has not started the advanced training provided in 10 U.S.C. 2104 may have 
his enlisted Reserve service considered satisfactory service under 10 U.S.C., 
Chapter 67, for retirement eligibility and retirement pay purposes, the prohibition 
in 10 U.S.C. 2106(c) only denying credit for enlisted service to an officer in com- 
puting length of service for any purpose for the period covered by his advanced 


training ; therefore, credit for enlisted Reserve service performed prior to start- 








104 DECISIONS OF THE COMPTROLLER GENERAL 145 


ing advanced officer training pursuant to section 2104 is permitted for the pur- 
poses of 10 U.8.C., Chapter 67, retired pay for nonregular service. 


Military Personnel—Retirement—FEligibility Determination—Con- 
current Enlisted Reserve and Reserve Officers’ Training Corps 
Status 


Absent legislative intent to apply to attendance at authorized drills the restric- 
tive provisions of the Reserve Officers’ Training Corps Vitalization Act of 1964, 
approved October 13, 1964, denying in the computation of length of service, credit 
for inactive Reserve service while contemporaneously receiving ROTC advanced 
training, a member appointed an officer under 10 U.S.C. 2106(a) may be credited 
with the retirement points earned by attending drills or periods of equivalent 
instruction, by performing active duty for training, or by Reserve membership 
for a period prior to, but not after commencement of advanced training under 
10 U.S.C. 2104, and the drills having been arthorized, the member is entitled to 
payment for the drills attended. 


Pay—Retainer—Keserve Officers’ Training Corps—Effective Date 


A member of the Senior Reserve Officers’ Training Corps selected for advanced 
training under 10 U.S.C. 2104, whose enlisted service during advanced training is 
not creditable, is entitled under 37 U.S.C. 209(a) to retainer pay at prescribed 
rates “beginning on the day he starts advanced training,” and credit to the 
member for enlisted service stops on the day preceding the first day he accrues 
retainer pay under the Reserve Officers’ Training Corps Vitalization Act of 1964. 


Military Personnel—Retirement—Eligibility Determination—Con- 
current Enlisted Reserve and Reserve Officers’ Training Corps 
Status 


Credit for retirement eligibility purposes under 10 U.S.C. 6323 of active duty or 
active duty for training by an enlisted member of the uniformed services, who 
concurrently a “member of the program” provided by the Reserve Officers’ Train- 
ing Corps Vitalization Act of 1964 has not started the advanced training pre- 
scribed in 10 U.S.C. 2104, is permitted under the provisions of the 1964 act. 


Military Personnel—Retirement—Eligibility Determination—Con- 
current Enlisted Reserve and Reserve Officers’ Training Corps 
Status 


The field training and practice cruises performed pursuant to 10 U.S.C. 2109 
by Regular Naval Reserve Officers’ Training Corps 4-year college students ap- 
pointed cadets and midshipmen and concurrently enlisted in a Reserve compo- 
nent of the armed services may not be credited as active service for retirement 
eligibility purposes within the meaning of 10 U.S.C. 6323, irrespective of whether 
the concurrent enlisted status of the student began after the enactment of the 
Reserve Officers’ Training Corps Vitalization Act of 1964, October 13, 1964, or 
subsequent to the act of June 25, 1956, enacted to prevent avoidance of com- 
pulsory military service, and October 12, 1964, in view of the disqualifying pro- 
vision of 10 U.S.C. 2107(g) that an officer may not be credited with services either 
as a cadet or midshipman, or for concurrent enlisted service in computing length 
of service for any purpose. 


Military Personnel—Retirement—Eligibility Determination—Con- 
current Enlisted Reserve and Reserve Officers’ Training Corps 
Status 


Although members of the Senior Reserve Officers’ Training Corps—Contract 
Naval Reserve Officers’ Training Corps students appointed as cadets and mid- 
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shipmen and eligible during the last 2 years of college to the “advanced training” 
provided in 10 U.S.C. 2104 while concurrently in an enlisted status—are entitled 
to pay at the rate prescribed for cadets and midshipmen at the service academies 
for attending field training or practice cruises, such service is not creditable for 
retirement eligibility under 10 U.S.C. 6323 after October 13, 1964, the date of 
enactment of the Reserve Officers’ Training Corps Vitalization Act of 1964, 10 
U.S.C. 2106(c) prohibiting crediting an officer with enlisted service for the 
period of advanced training during his third and fourth years at college in 


computing length of service for any purpose, and absent authority, participation 
in training or cruises during the first 2 years of college is not creditable service 
within the meaning of 10 U.S.C. 6823 for retirement eligibility. 

Pay—Service Credits—Concurrent Enlisted Reserve and Reserve 
Officers’ Training Corps Status—Enlisted Reserve Service Credit 
The service creditable for basic pay purposes to an enlisted reservist, concurrently 
a Contract student in the third or fourth year of a 4-year Naval Reserve Officers’ 
Training Corps program on the date of enactment of the Reserve Officers’ Train- 
ing Corps Vitalization Act of 1964, October 13, 1964, having been authorized to be 
counted on October 12, 1964, continues to be authorized after that date, the re- 
striction in 37 U.S.C. 205(e), added by the 1964 act, barring credit for “any 
period of service after the enactment of this subsection” that an officer performed 


concurrently as a member of the Senior Reserve Officers’ Training Corps, effective 
October 13, 1964, applying only to service performed after October 13, 1964. 


To the Secretary of Defense, September 8, 1965: 


Further reference is made to letter of July 23, 1965, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision 
whether certain service of members of the Reserve Officers’ Training 
Corps is creditable under the provisions of the Reserve Officers’ Train- 
ing Corps Vitalization Act of 1964 for pay and retirement purposes 
under the circumstances set forth in Committee Action No. 359 of the 
Department of Defense Military Pay and Allowance Committee. 

Prior to the enactment of the Reserve Officers’ Training Corps 
Vitalization Act of 1964, approved October 13, 1964, Public Law 88- 
647, 78 Stat. 1063, 10 U.S.C. prec. 2031 note, some colleges and other 
educational iristitutions of higher learning maintained a 4-year Senior 
ROTC program, divided into the basic course for the first 2 years 
of college and the “advanced training” program for the last 2 years 
of college. The 1964 law provides for the continuation of the 4-year 
Senior ROTC program and the establishment of an optional 2-year 
Senior ROTC program, which would provide 2 years’ ROTC advanced 
training. To be eligible for such advanced training in either a 2-year 
or 4-year Senior ROTC program, the student must have completed 
the first 2 years of his 4-year ROTC course or have successfully com- 
pleted field training or a practice cruise of at least 6 weeks’ duration 
“in the simulated grade of private (E-1) at $78 per month * * * as 
a substitute for the first 2 years of ROTC training (basic course)” 
of the 4-year Senior ROTC program. (See H. Rept. No. 925, 88th 
Cong., 1st sess. 22 and S. Rept. No. 1514, 88th Cong., 2d sess. 2.) 
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The 1964 law also provides that to be eligible to participate in ad- 
vanced training, for which participation monetary benefits are pro- 
vided for the student participants, the student must enlist in a Reserve 
component of the appropriate armed force for a period prescribed 
by the Secretary, agree that he will accept an appointment if offered 
as a commissioned officer in the appropriate armed force and serve 
in the Armed Forces for the period prescribed by the Secretary. The 
purpose of the compulsory enlistment requirement is to secure invol- 
untary active military service as an enlisted member if the student fails 
to complete the course of instruction or refuses to accept appointment 
as a commissioned officer with its obligated service requirement. 

The 1964 act also contains provisions denying credit for such inactive 
enlisted service that is contemporaneous with the ROTC advanced 
training. Thus section 2104(b), which was added to Title 10, U.S. 
Code by section 201(1), Public Law 88-647, provides that to be eligible 
for continuation, or initial enrollment, in the program for advanced 
training, a person must— 

(3) enlist in a reserve component of an armed force under the jurisdiction 
of the Secretary of the military department concerned for the period prescribed 
by the Secretary * * *. 


Section 2106(c), also added by section 201(1), provides as follows: 


(c) In computing length of service for any purpose, an officer appointed under 
this section may not be credited with enlisted service for the period covered 


by his advanced training. 
Section 2107 (g), also added, provides as follows: 


(g) In computing length of service for any purpose, an officer appointed under 
this section may not be credited with service either as a cadet or midshipman 
or concurrent enlisted service. 


Section 202(1), Public Law 88-647, amends 37 U.S.C. 205 by adding 
the following new subsection at the end thereof : 


(e) Notwithstanding subsection (a), a commissioned officer may not count 
in computing his basic pay any period of service after the enactment of this 
subsection that he performed concurrently as a member of a uniformed service 
and as a member of the Senior Reserve Officers’ Training Corps. 


The purpose of the above-quoted provisions of law excluding longev- 
ity credit for ROTC students who hold a Reserve status is stated in 
S. Rept. 1514 on H.R. 9124 at page 3 as follows: 


Some ROTC students now hold a Reserve status while undergoing ROTC 
training. Many of them do not actually perform any Reserve duty but merely 
are assigned to a control group. Upon graduation these persons have an un- 
justifiable pay advantage over their contemporaries and over Graduates of the 
military academies because they start off with as much as 4 years of service for 
pay purposes without actually having participated in the Reserve program. 
The bill would deny longevity credit for Reserve service while a person is con- 
currently undergoing ROTC instruction. 
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The term “advanced training” is defined in 10 U.S.C. 2101(3), added 
by section 201 (1) of the 1964 act, as meaning— 


* * * the training and instruction offered in the Senior Reserve Officers’ 
Training Corps to students in the third and fourth years of a four-year Senior 
Reserve Officers’ Training Corps course, or the equivalent period of training in 
an approved two-year Senior Reserve Officers’ Training Corps course. 


The Committee Action states that BUPERS Notice 1533 dated 
November 3, 1964, outlines procedures for enlisting Contract NROTC 
students in accordance with the provisions of 10 U.S.C. 2104(b), and 
that it requires all Contract NROTC students in their third and fourth 
vears of training to be enlisted in the U.S. Naval or Marine Corps 
Reserve in order to continue in the program and to be eligible to draw 
retainer pay. 

It also points out that BUPERS Instruction 1001.31 dated Decem- 
ber 4, 1964, provides that NROTC students having concurrent enlisted 
naval status shall not be required to attend drills outside their assigned 
Naval Science courses. It prohibits all Regular students, and all 
Contract students during their third and fourth years of NROTC 
training, from attending drills with Naval Reserve Drilling units. 
However, it does permit Contract students in their first and second 
years of training in the 4-year NROTC training program who are 
concurrently enlisted naval reservists to drill or continue to drill at 
their own option. 

The Committee Action states further that prior to the enactment 
of Public Law 88-647, a Contract NROTC student was not required 
to enlist in the Reserve, but that if he held a concurrent enlisted status, 
such service was creditable for basic pay and retirement purposes. 
Under the provisions of the 1964 act, Contract students in their third 
and fourth years of NROTC training are required to enlist in the 
Naval or Marine Corps Reserve in order to participate, or to continue 
to participate, in the NROTC program. Contract students in their 
first and second years of NROTC training are not required to enlist 
in the Navy or Marine Corps Reserve, and they do not qualify for the 
$40 a month retainer pay authorized for Contract students in their 
third and fourth years of training. These first and second year Con- 
tract students, however, may hold concurrent enlisted status and attend 
drills. It is stated that the questions arise, therefore, whether these 
Contract students in their first and second years of NROTC training 
are to be considered members of the Senior Reserve Officers’ Training 
Corps within the meaning of 37 U.S.C. 205(e) and whether any con- 
current enlisted service they may perform is creditable for retirement 
purposes if such service is otherwise creditable under the particular 
retirement law being applied. 
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The first question is as follows: 


1. Do the provisions of Public Law 88-647 permit, on and after its effective 
date, crediting for basic pay purposes as an officer or enlisted member the enlisted 
reserve service of a member who is concurrently a “member of the program” 
but who has not started his advanced training under 10 U.S.C. 2104? 


It will be noted that the provisions of 10 U.S.C. 2106(c) and 2107(g), 
and 37 U.S.C. 205(e), as added by the 1964 act, do not purport to pro- 
hibit enlisted members from counting concurrent enlisted service while 
a “member of the program,” but, like the prohibition theretofore con- 
tained in 10 U.S.C. 971, 3682, 6116, and 8682, and their source statutes, 
relate only to service creditable to officers. See 29 Comp. Gen. 331 and 
37 Comp. Gen. 465. While subsection 2106(c) prohibits the crediting 
to officers of enlisted service only for the period covered by advanced 
training “for any purpose,” the new subsection 205(e) added to Title 
37 U.S. Code, prohibits the crediting to officers in computing basic pay 
“any period of service * * * performed concurrently as a member of 
« uniformed service and as a member of the Senior Reserve Officers’ 
Training Corps.” Hence, it appears that the 1964 act places no restric- 
tions on enlisted members at any time crediting the service concerned, 
but for basic pay purposes prohibits the crediting to officers of such 
service. 

Question 1 is answered in the affirmative as to persons receiving 
basic pay as enlisted members. In view of the provisions of 37 U.S.C. 
205(e), as added by the 1964 act, an officer may not be credited with 
enlisted service described in question 1 that was performed on and 
after October 13, 1964, either before starting advanced training or 
while performing advanced training under 10 U.S.C. 2104 while a 
“member of the program.” 

Question 2 is as follows: 

2. Do the provisions of Public Law 88-647 permit, on and after its effective 
date, the crediting as satisfactory service under Chapter 67, 10 U.S.C. (other 
conditions being met) of the enlisted reserve service of a member who is con- 


currently a “member of the program” but who has not started his advanced 
training under 10 U.S.C. 2104? 


The only provision in Public Law 88-647 which mentions “advanced 
training” as such in relation to denial of credit for retirement eligi- 
bility and retirement pay purposes and the only one which appears to 
relate to advanced training as defined in the act is that contained in 
10 U.S.C. 2106(c) which denies credit to an officer in “computing 
length of service for any purpose” for “enlisted service for the period 
covered by his advanced training.” This question is interpreted as 
not relating to the provisions of 10 U.S.C. 2107. Since credit for such 
purposes is denied only “for the period covered by his advanced 
training,” question 2 is answered in the affirmative. 
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Question 3 reads as follows: 


3.a. If the answer to question 2 is affirmative, should the member, after he is 
appointed as an officer pursuant to 10 U.S.C. 2106(a), be credited with the retire- 
ment points he may have earned by attending authorized drills or periods of 
equivalent instruction, performing active duty for training, or by reserve 
membership? 

b. Would he be entitled to pay for drills attended? 

Question 3a is answered in the affirmative as to service performed 
prior to the commencement of advanced training under 10 U.S.C. 2104 
and in the negative as to service performed on or after commence- 
ment of such advanced training. There is nothing in the language 
of the statute or in its legislative history to indicate that there was 
any legislative intent to prohibit attendance by ROTC members at 
authorized drills or that pay should be denied for such attendance. 
It was the unfair advantage of officer graduates of the ROTC program 
counting inactive Reserve service over officers appointed from the 
service academies which prompted the Congress to enact the restric- 
tive provisions of the 1964 law denying credit for such service “in 
computing length of service.” Neither Reserve membership as such 
nor the performance of drills is prohibited by the 1964 law. Since 
the question relates to “authorized” drills, it is assumed that attend- 
ance at the drills is not prohibited by regulation. As to such author- 
ized drills, question 3b is answered in the affirmative. 

Question 4 reads— 

4.a. If the answers to questions 1 and 2 are affirmative, and the member begins 
his advanced training under 10 U.S.C. 2104, would the member’s enlisted service 
stop being creditable on the day preceding the first day he accrues retainer pay 
under the provisions of Public Law 88-647? 

b. Some other date? 

Section 209(a) of Title 37, U.S. Code, as added by section 202(2) 
of the 1964 act provides that a member of the Senior Reserve Officers’ 
Training Corps who is selected for advanced training under 10 U.S.C. 
2104 is entitled to retainer pay at the prescribed rates “beginning on 
the day he starts advanced training.” Assuming that question 4a 
relates only to those members whose enlisted service during advanced 
training is not creditable (that is, that such question does not involve 
the application of the provisions of the new subsection (e) of 37 U.S.C. 
205), such question is answered in the affirmative. No answer to ques- 
tion 4b is required. 

Question 5 reads— 

5. Do the provisions of Public Law 88-647 permit crediting for retirement 
eligibility purposes under the provisions of 10 U.S.C. 6823 any active duty or 
active duty for training performed by an enlisted member who is concurrently 


a “member of the program” but who has not started his advanced training under 
10 U.S.C. 2104? 


This question is answered in the affirmative. 
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Questions 6 and 7 read as follows: 


6. Do the provisions of Public Law 88-647 (10 U.S.C. 2107(g)) permit the 
crediting of practice cruises under 10 U.S.C. 2109 as active service within the 
meaning of the provisions of 10 U.S.C. 6323? 

a. For Regular NROTC students (Midshipman, USNR) having concurrent 
enlisted status after 13 Oct 1964? 

b. For Regular NROTC Students (Midshipman, USNR) having concurrent 
enlisted service between 26 June 1956 and 12 October 1964? 

ce. After 13 October 1964 for Contract NROTC students in their third and 
fourth years of training who have concurrent enlisted status? 

d. After 13 October 1964 for Contract NROTC students in their first and second 
years of training who have concurrent enlisted status? 

7. In the case of an enlisted reservist who was concurrently a Contract stu- 
dent in the third of [or] fourth year of the four-year NROTC program on the 
date of enactment of Public Law 88-647, would his creditable service for basic 
pay purposes as an officer continue through 13 October 1964? 

For the purposes of 10 U.S.C. 6323, which authorizes an officer of 
the Navy or Marine Corps to be retired after completing more than 
20 years of active service, of which at least 10 years was service as a 
commissioned officer, “an officer’s years of active service are computed 
by adding all his active service in the armed forces.” The term 
“active service” is defined in 10 U.S.C. 101(24) as “Service on active 
duty,” and the term “active duty” is defined in 10 U.S.C. 101(22) as 
“full-time duty in the active military service of the United States” 
and— 

* * * includes duty on the active list, full-time training duty, annual training 
duty, and attendance, while in the active military service, at a school designated 
as a service school by law or by the Secretary of the military department 
concerned. 

The 1964 law provides for two different types of programs for the 
Senior ROTC training. The “advanced training” program provided 
in 10 U.S.C. 2104 is given to students in participating institutions 
where the students are enlisted in the appropriate service at the com- 
mencement of the advanced training program and receive at least 2 
years of Regular ROTC training as civilians during the last 2 years 
of college and under the provisions of 37 U.S.C. 209(a) receive 
retainer pay of not more than $50 a month for not more than 
20 months. Students participating in this program are referred to 
as Contract NROTC students in questions 6 and 7. 

The 1964 law also establishes a 4-year program with scholarship 
assistance for specially selected students in order to satisfy special 
long-term service requirements for career-type officers. The scholar- 
ship assistance consists of two elements: payment of tuition, fees, 
books, and laboratory expenses estimated at $800 to $850 a year per 
student and payment of retainer pay at $50 a month to the student 
for not more than 4 years. Students participating in this program 
are appointed cadets or midshipmen and must enlist in the Reserve 
component of the armed force in which appointed cadets or midship- 











Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 111 


men and must agree to accept appointments as officers and serve on 
active duty for 4 or more years. See 10 U.S.C. 2107 as added by the 
1964 law, subsection (g) of which (quoted above) prohibits crediting 
of service as a cadet or midshipman or concurrent enlisted service in 
computing length of service as an officer for any purpose. Students 
participating in this program are referred to as “Regular NROTC 
students” in question 6. 

Prior to the enactment of the 1964 law only the Navy maintained 
this particular type of program, which was first established by the 
act of August 13, 1946, ch. 962, 60 Stat. 1057, 10 U.S.C. 6903 (1958 
Ed.). See 42 Comp. Gen. 669, 671. Some enlisted personnel of the 
several services who were appointed cadets or midshipmen, following 
discharge from enlisted status to accept such appointments, resigned 
shortly thereafter and thereby avoided compulsory military service. 
To end this abuse, the act of June 25, 1956, ch. 439, 70 Stat. 333, pro- 
vided that enlistment contracts or periods of obligated service of 
members of the Armed Forces should not terminate by reason of 
appointment as cadets or midshipmen and that periods of time served 
under an enlistment contract or period of obligated service while also 
serving as a cadet or midshipman under an appointment made after 
the date of enactment of that act should not be counted in computing 
for any purpose the length of service of any officer of an armed force. 
See section 4 of that act now codified in 10 U.S.C. 971. 

Section 2109 provides that the Secretary of the military department 
concerned may prescribe and conduct field training and practice 
cruises which members must complete before they are commissioned 
and 37 U.S.C, 209, as amended, provides that a member of the Senior 
Reserve Officers’ Training Corps is entitled, while attending field 
training or practice cruises under 10 U.S.C. 2109, to pay at the rate 
prescribed for cadets and midshipmen of the United States Military, 
Naval, and Air Force Academies. There is nothing in the 1964 act, 
however, which provides that such field training or practice cruises 
under 10 U.S.C. 2109 are active duty or active service for any purpose 
any more than such duty under 10 U.S.C. 2104 in simulated enlisted 
status under 37 U.S.C. 209, as amended, is active duty, nor is there 
any other provision of law exempting such field training or practice 
cruises from the disqualifying provisions of 10 U.S.C. 2107(g), quoted 
above. Question 6a is answered in the negative. 

In view of the provisions of section 4 of the act of June 25, 1956, 
question 6b must be answered in the negative. 

In view of the provisions of 10 U.S.C. 2106(c), question 6c must 
be answered in the negative. Since there is no provision of law mak- 
ing such field training or practice cruises active duty for such Con- 
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tract NROTC students, question 6d is also answered in the negative. 

The provisions of 37 U.S.C. 205(e) as added by the 1964 act bar 
credit for “any period of service after the enactment of this subsec- 
tion” that the officer performed concurrently as a member of the Senior 
Reserve Officers’ Training Corps and as a member of a uniformed 
service. It is our view that the phrase “after the enactment of this 
subsection” modifies the term “period of service” which immediately 
precedes it rather than the remote clause “a commissioned officer may 
not count.” That construction is consistent with the plain intent of 
subsections 2106(c) and 2107(g), which place restrictions only on 
officers appointed under those sections. Accordingly, question 7 is 
answered by saying that service which was authorized to be counted 
for basic pay purposes on October 12, 1964, would continue to be so 
authorized after that date, it being our view that the provisions of 37 
U.S.C, 205(e) are applicable only to service performed after enact- 
ment thereof. Since that subsection (e) was enacted on October 13, 
1964, the restriction became effective on that day. 


[ B-157460 


Pay—Retired—Annuity Elections for Dependents—Eligibility to 
Elect—Former Members 


A member of the uniformed services who upon completion of 20 or more years 
of qualifying service and entitled to retired pay under 10 U.S.C. 1331 at age 60 
elects to be discharged from his Reserve status rather than transfer to the 
Retired Reserve is not eligible as a former member to execute an annuity elec- 
tion for his dependents up to the date preceding his 57th birthday under the 
Retired Serviceman’s Family Protection Plan enacted August 8, 1953, and 
amended October 4, 1961, the legislative history of the 1961 act, extending the 
benefits of the 1953 act to persons receiving nonregular retired pay pursuant 
to 10 U.S.C., Chapter 67, upon reaching age 60 and meeting the service require- 
ments, evidencing no indication that members completing 20 years or more of 
satisfactory service, but who having been discharged from the Reserves hold 
no military status, would continue to be members for the sole purpose of re- 
taining the right to file an annuity election. 


Pay—Retired—Annuity Elections for Dependents—Eligibility to 
Elect—Former Members 


A member of the uniformed services discharged subsequent to November 1, 
1953 with less than 18 years of service but anticipating completing 20 years 
of service later for entitlement to retired pay under 10 U.S.C. 1331 on the basis 
of meeting the age and service requirements is not eligible to make an election 
of a survivorship annuity for his dependents under the Retired Serviceman’s 
Family Protection Plan, the act of August 8, 1953, as amended by the act of 
October 4, 1961, the discharged member holding no military status may not be 
regarded as having continued as a “member” for the sole purpose of retaining 
the right to file an annuity election, and application of section 3(a) of the 
1953 act (10 U.S.C. 1482), which provides that a former member upon award 
of retired pay may make an election under the annuity plan, has not been 
extended to persons discharged from the service after November 1, 1953. 








oe 
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Pay—Retired—Annuity Elections for Dependents—Time Limita- 
tions—Changes, Etc. 


A modification or revocation of a survivorship annuity election made under the 
Retired Serviceman’s Family Protection Plan (10 U.S.C. 1431 et seq.) more than 
3 years before the first day a nonregular member of the uniformed services is 
granted retired pay commencing with the month following the attainment of 
the age of 62 and meeting the eligibility requirements of 10 U.S.C. 1331 is 
effective, the requirement in 14 U.S.C. 1431(c) for filing a change or revocation 
of an annuity at any time up to 3 years before the first day for which retired 
pay or retainer pay is granted not applying to persons who entitled to retired 
pay pursuant to 10 U.S.C. 1331 may either apply for retired pay from the first 
day of the month following the month in which age and service requirements 
are met or select the first day of any subsequent month as the effective date 
for payment of retired pay, provided the individual is a member of the uni- 
formed services at the time of filing an election, change or revocation. 


Pay—Retired—Annuity Elections for Dependents—Time Limita- 
tions—Changes, Ete. 


A member of tne uniformed servicer although having met the eligibility re- 
quirements under 10 U.S.C. 1331 for entitlement to retired pay upon attainment 
of his 60th birthday, elects to receive retired pay after the age of 62 and is 
granted retired pay commencing on the first day of the month following the 
month in which he reaches 62, who modifies or revokes a survivorship annuity 
election made under the Retired Serviceman’s Family Protection Plan (10 
U.S.C. 1481 et seg.) more than 3 years before the first day of the month for 
which retired pay is granted has submitted a valid change or revocation, the 
member entitled to retired pay pursuant to section 1331 is not within the 
scope of section 1431(c) requiring a change to be filed at any time up to 3 
years before the first day for which retired or retainer pay is granted, and 
the member not having applied for retired pay until sometime after qualifying, 
may file a change or revocation after his 57th birthday at any time up to 3 
years before the effective date of payment of retired pay. 


To the Secretary of the Army, September 8, 1965: 


Reference is made to your letter of August 11, 1965, presenting for 
decision under Department of Defense Military Pay and Allowance 
Committee Submission Number SS-A-826 the following questions 
relative to participation in the Retired Serviceman’s Family Protec- 
tion Plan by members and former members who are entitled to retired 
pay under 10 U.S.C. 1331: 


1. Is a member, who upon completion of 20 or more years of qualifying service 
elects to be discharged from his Reserve status rather than transfer to the Re- 
tired Reserve, eligible as a former member to execute an election up to the date 
preceding his 57th birthday ? 

2. Is a member who has completed less than 18 years service for retirement, 
but who anticipates later completing 20 years, eligible to make an election at any 
time prior to completing 18 years or 3 years before he is granted retirement pay 
even though he has no military status when the election is made? 

3. A non-regular member first meets all eligibility requirements for entitle 
ment to retired pay under section 1331, title 10, United States Code, upon the 
attainment of his 62nd birthday. He is granted retired pay commencing with 
the month following the month in which he attains such age. Is an election 
modification or revocation effective if submitted more than three years before 
the first day for which retired pay is granted? 

4. Eligibility requirements for entitlement to retired pay are first met upon 
the attainment of a member’s 60th birthday. He elects to receive retired pay 
only after the age of 62 is attained, and is granted such pay commencing with 
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the first day of the month following the month in which he reaches age 62. Is 
an election, modification or revocation valid if submitted more than three years 
before the first day of the month for which retired pay is granted? 

The annuity based on retired pay which may be provided by a mem- 


ber for his widow and children was first authorized by the act of Au- 
gust 8, 1953, ch. 393, 67 Stat. 501, later codified as Chapter 73 of Title 


10, U.S. Code, sections 1431 et seg. Section 3(a) of the 1953 act au- 
thorized an “active member” to elect to participate in the plan and the 
term “active member” was defined in section 2(c) to include a “member 
of a reserve component of a uniformed service, who has completed 
twenty satisfactory years in his uniformed service, as defined in section 
302 of the Army and Air Force Vitalization and Retirement Equaliza- 
tion Act of 1948.” In our decision of March 25, 1955, 34 Comp. Gen. 
474, we held that reservists in an inactive status, other than those who 
had completed 20 years of satisfactory service prior to November 1, 


1953, were not eligible to participate in the plan. 


Several changes in the plan were effected by the act of October 4, 
1961, Public Law 87-381, 75 Stat. 810. Section 2 amended 10 U.S.C. 
1431 to read, in part, as follows: 


(a) This section applies to all members of the armed forces except— 

(1) members whose names are on a retired list other than a list maintained 
under section 1376(a) of this title; 

(2) cadets at the United States Military Academy, the United States Air 
Force Academy, or the Coast Guard Academy; and 

(3) midshipmen. 
Prior to that amendment section 1431 excluded all members on a re- 


tired list or in the Retired Reserve and all Reserves on an inactive status 


list. On pages 9 and 10 of S. Rept. No. 1071 dated September 15, 1961, 
the report of the Senate Committee on Armed Services on H.R. 6668 
which was enacted as Public Law 87-381, the amendment of section 
1431(a) is explained as follows: 


Comptroller General decisions have precluded members of the Reserve com- 
ponents who are not in the Active Reserve from making an election even though 
they were still accumulating service for pay purposes. 

This subsection amends existing law in order to include among eligible par- 


ticipants in the program certain retired and inactive National Guard who are 
excluded under present law. 


The Senate Committee on Armed Services made technical changes in 
the bill which are explained on page 2 of Rept. No. 1071 as follows: 


At various places in the bill the words “he is retired or granted retired or re- 
tainer pay” are stricken and in lieu thereof there is inserted “the first day for 
which retired or retainer pay is granted.” The purpose of the change is to make 
clear that members of the Reserve components not on active duty will have the 
privilege of making an election at any time at least 3 years prior to the first day 
for which retired or retainer pay is granted. Members of the Reserve components 
may be placed in a retired status without pay a number of years prior to reach- 
ing age 60, at which age they are entitled to Reserve retired pay. The language 
which was stricken could have been construed as restricting the election privilege 
to the 3-year point prior to the time they were placed in a retired status without 
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pay rather than the 3-year point prior to the time they would have been retired 
with pay. 

Throughout the legislative history of the 1961 act there are refer- 
ences showing that the members of both Houses of Congress took into 
consideration persons who become entitled to receive nonregular retired 
pay under Chapter 67 of Title 10, U.S. Code, upon reaching the age of 
60 years if they have met the service requirements. However, there 
is no indication that members who are discharged from the Reserve 
upon completing 20 years or more of satisfactory service and there- 
after hold no military status were intended to be regarded as continuing 
to be “members” for the sole purpose of retaining the right to file an 
election under this annuity plan. Section 3(a) of the 1953 act included 
the statement “A person who is a former member on the effective date 
of the Act and who is thereafter awarded retired pay by a uniformed 
service may make the election at the time he is awarded that pay.” 


That provision now appears in 10 U.S.C. 1432 and it has not been lib- 


eralized to apply to persons who were discharged from the service 
after November 1, 1953. 
Questions 1 and 2 are answered in the negative. 


The original law required that the member file his application before 


completing 18 years of service and provided that any change or revoca- 


tion of his election would not be effective if he was retired within 5 
years after such change or revocation. The 1961 act provided a less 
restrictive time for filing as an inducement to get more members to 
elect to participate in the plan. Under the current provisions a mem- 


ber may file an election at any time before he completes 18 years of 
service creditable for basic pay purposes or at any time up to 3 years 
before the first day for which retired pay or retainer pay is granted. 
A change or revocation of an election may be filed at any time up to 3 
years before the first day for which retired pay or retainer pay 
is granted. Since the authorization for changing or revoking an elec- 
tion is contained in subsection (c) of section 1431 and subsection (c) 
does not designate the persons who are covered thereby, the persons 
who may file a change or revocation of election must be regarded as 
those “members” who come within the scope of section 1431 generally, 
as specified in subsection (a), quoted above. 

Persons entitled to retired pay under 10 U.S.C. 1331 are not required 
to file application for such retired pay from the earliest possible date. 
They may apply for and be entitled to receive such pay from the first 
day of the month following the month in which they meet the age and 
service requirements or, if they wish, they may select the first day of 
any subsequent month as the effective date for payment of such retired 
pay. 38 Comp. Gen. 146. The selection by a member of an effective 
date for receipt of retired pay is a personal matter and his reason for 








116 DECISIONS OF THE COMPTROLLER GENERAL [45 


choosing a particular date has no bearing on his right to make the 
choice. 

Generally, a member—as distinguished from a former member— 
who anticipates eligibility for retired pay under 10 U.S.C. 1331 at age 
60 may file an election, and he may file a change or revocation of that 
election, at any time up to his 57th birthday. If he does not qualify 
until after age 60 or if he does not apply for such retired pay until 
sometime after qualification, the election, change, or revocation may 
be filed after his 57th birthday at any time up to 3 years before the 
effective date of payment of retired pay under 10 U.S.C. 1331. 

Questions 3 and 4 are answered in the affirmative provided the in- 
dividual is a member of an armed force at the time the election, change, 
or revocation is filed. 


[ B-112407 J 


Uniforms—Military Personnel—Officers—Additional Allowance— 
Reserve Service Transfers, Etc. 

A Marine Corps Reserve officer who immediately prior to appointment and ac- 
tive duty in the Corps had served on active duty for more than 90 days as 
an officer in the Air Force Reserve may not be paid an additional uniform 
allowance under the Armed Forces Reserve Act of 1952 (37 U.S.C. 416(b)) 
on the basis of requiring a different uniform, absent an administrative regulation 
implementing the authority in 37 U.S.C. 416(b) for payment of the allowance 
to a Reserve officer who requires a different uniform upon transfer to, or ap- 
pointment in, another Reserve component; therefore, the officer having entered 
on his Marine Corps Reserve tour of active duty within 2 years after complet- 
ing a previous period of active duty of more than 90 days as a Reserve officer, 
the payment of an additional uniform allowance to him is prohibited under 37 
U.S.C. 416(b) (2), and the appropriate administrative regulation. 


To Major K. F. May, United States Marine Corps, September 13, 
1965: 


Further reference is made to your letter of May 6, 1965, KFM 
TRB/mn, requesting an advance decision as to the entitlement of 
First Lieutenant Frederick Bubenhofer, Jr., 090690, USMCR, for 
additional uniform allowance under the provisions of the Armed 
Forces Reserve Act of 1952 (37 U.S.C. 416(b)). Your request was 
forwarded here by letter dated May 25, 1965, under Control Number 
DO-MC-849 allocated by the Department of Defense Military Pay 
and Allowance Committee. 

By Special Order AB-638, dated September 16, 1964, of the De- 
partment of the Air Force, First Lieutenant Frederick Bubenhofer, 
Jr., AO3107315, was relieved from assignment to Travis Air Force 
Base, California, and honorably discharged from all appointments 
which he held in the United States Air Force effective September 
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30, 1964, contingent upon his accepting appointment in the United 
States Marine Corps on October 1, 1964. Letter dated September 
9, 1964, DPH-ibs-6, of Headquarters, United: States Marine Corps, 
provided, among other things, that immediately upon discharge from 
the United States Air Force and upon acceptance of commission as 
first lieutenant in the United States Marine Corps on or about Sep- 
tember 15, 1964, Lieutenant Bubenhofer would be assigned to active 
duty and would proceed and report to the Commandant, Marine Corps 
Schools, Quantico, Virginia, for duty and further assignment to duty 
under instruction. A copy of United States Marine Corps appoint- 
ment acceptance and record, signed by the officer, discloses that he 
served as first lieutenant in the United States Air Force Reserve from 
July 14, 1961 to September 30, 1964. 

Lieutenant Bubenhofer certifies that he has not received an initial 
uniform allowance of more than $200 during his tour of duty in the 
Marine Corps Reserve, and that he has not received nor claimed the 
$100 additional active duty uniform allowance authorized by 37 U.S.C. 
416(b) for his present tour of active duty in the United States Marine 
Corps Reserve. 

Since Lieutenant Bubenhofer served on active duty as an officer in 
the Air Force Reserve immediately prior to his appointment and as- 
signment to active duty as an officer in the Marine Corps Reserve, you 
express doubt as to the propriety of paying an additional uniform 
allowance under 37 U.S.C. 416(b) due to the provisions of item 2, 
paragraph 044145-3b, Navy Comptroller Manual, which states that 
the additional active duty uniform allowance of $100 is not payable for 
any tour of active duty if the officer enters on that tour of active duty 
within 2 years after completing a previous period of active duty of 
more than 90 days asa Reserve officer. That provision is a restatement 
of 37 U.S.C. 416(b) (2). 

The letter of May 25, 1965, from the Commandant of the Marine 
Corps, transmitting your request, indicates that differences have been 
expressed by the services as to whether a literal interpretation should 
be applied to 37 U.S.C. 416(b) (2) in the case of an officer entering on 
a tour of active duty of over 90 days in a service requiring the wearing 
of a different uniform than that required on his previous active duty 
tour within2 years. It is stated that the Marine Corps views 37 U.S.C. 
417(b) as preserving the literal application of 416(b) (2). 

It is provided in 37 U.S.C. 417(b) that: 

Under regulations approved by the Secretary of Defense, or by the Secretary 
of the Treasury with respect to the Coast Guard when it is not operating as a serv- 
ice in the Navy, and subject to section 415(a)-—(c) or 416 of this title, a reserve 
officer of an armed force who has received a uniform and equipment allowance 
under section 415(a)—(c) or 416 of this title, may, if a different uniform is re- 


quired, be paid a uniform and equipment reimbursement upon transfer to, or 
appointment in, another reserve component. 
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That provision is a codification of section 305(d) (37 U.S.C. 255d, 
1958 Ed.) of the Career Compensation Act of 1949, approved October 
12, 1949, ch. 681, as added by section 20(d) of the act of August 10, 
1956, ch. 1041, 70A Stat. 629, which repealed and reenacted section 
243(d) of the Armed Forces Reserve Act of 1952, approved July 9, 
1952, ch. 608, 66 Stat. 493. 

It appears that in enacting 37 U.S.C. 417(b) the Congress recognized 
that when a member of one Reserve component transfers to or is ap- 
pointed in another Reserve component requiring a different uniform an 
additional expense will be incurred for uniforms and equipment. Al- 
though additional uniform allowances thus were authorized in such 
cases, within the limitations prescribed in the law, Congress left to the 
Secretaries concerned the duty to determine by regulation when and 
in what amount such additional allowances might be made. 

While it is clearly provided in paragraph 044145-1cD5 of the Navy 
Comptroller Manual that an initial uniform allowance of $200 is pay- 
able to a Marine Corps Reserve officer upon direct recruitment from 
any of the Armed Forces, regardless of component, other than the 
Marine Corps, no provision has been found in the regulations author- 
izing an additional active duty uniform allowance in such a case. 
Compare paragraph 10704, Army Regulations 37-104. 

In the absence of regulations issued pursuant to 37 U.S.C. 417(b) au- 
thorizing an additional active duty uniform allowance to Marine 
Corps Reserve officers similarly situated, we know of no authority for 
payment of such additional allowance to Lieutenant Bubenhofer. 


[ B-116961 J 


Transportation—Rates—Section 22 Quotations—<Agencies Not 
Party to Quotations—Generally 


A common carrier rate tender (quotation) under section 22 of the Interstate 
Commerce Act, 49 U.S.C. 22, made applicable to motor carriers by section 217(b), 
49 U.S.C. 317(b), granting a special lower-than-tariff arrangement to individual 
agencies of the United States is an offer to furnish transportation services at 
special rates and charges, subject to the terms and conditions specified, which 
offer is accepted and ripens into a contract as to a particular shipment when 
the offeree elects to and does utilize the service described in the offer and settles 
the charges in accordance with its terms, and the carrier-offeror having the 
right to select the party with whom to deal, a section 22 tender issued and 
specifically limited to a certain agency may not be accepted and used by another 
agency unless the carrier-offeror, even if only by a bill of lading annotation, 
authorizes the use of the section 22 quotation. 
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Transportation—Rates—Section 22 Quotations—Agencies Not 
Party to Quotations—Reimbursement by Using Agency 


The special rate tenders offered pursuant to section 22 of the Interstate Com- 
merce Act to the Military Traffic Management and Terminal Services or the 
General Services Administration are available on traffic for the account of 
the National Aeronautics and Space Administration under a Government bill 
of lading, or a commercial bill of lading for conversion to a Government bill 
of lading, where the charges billed to and paid by the agency issuing the bill 
of lading, citing a military appropriation, is subject to reimbursement, notwith- 
standing a rate tender is individual to the offeree, the tender of the special 
rates having been accepted by the designated offeree with whom the carrier- 
offeror deals exclusively, when the bargain between the parties is completed 
upon payment of the charges by the offeree on the shipments made for the 
account of another party, the carrier-offeror has no interest in the reimburse- 
ment arrangement between the offeree and the other party. 


Transportation—Rates—Section 22 Quotations—Agencies Not 
Party to Quotations—Direct Payment to Carrier by Using Agency 


The fact that a Government agency other than the offeree tendered special rates 
pursuant to section 22 of the Interstate Commerce Act is billed and pays the 
charges on shipments made for its account under Government bills of lading 
issued by the offeree and citing the appropriation of the using agency, or on 
commercial bills of lading for conversion to Government bills of lading, does not 
operate to bar applicability of the section 22 rates, the designated offeree by 
issuing the bill of lading having accepted the offer of the carrier and entered 
into a contract assumes the status of a consignor liable for the freight charges 
should the consignee default, absent a special contractual provision to the con- 
trary ; therefore, the Military Traffic Management and Terminal Services or the 
yeneral Services Administration may issue bills of lading on traffic for the 
account of the National Aeronautics and Space Administration, notwithstanding 
the shipping charges are to be billed to and paid by that agency ; however, a rate 
tender would not be applicable if the bill of lading were issued by an agency 
other than the offeree, absent a showing of the offeror’s intent to extend the 
section 22 rates to other agencies. 


Transportation—Rates—Section 22 Quotations—Cost-Plus-a-Fixed- 
Fee Contractors 

Shipments by a cost-plus-fixed-fee Government contractor that move on com- 
mercial bills of lading indicating the transportation charges are borne by the 
Government, even though not paid over to the carrier by the Government, qualify 


for section 22 of the Interstate Commerce Act rate privileges, the Government 
receiving the actual and total benefit of the special rates. 


To the Administrator, National Aeronautics and Space Administra- 


tion, September 13, 1965: 


We refer again to the letter of May 25, 1965, from Mr. Hugh L. 
Dryden, Deputy Administrator, concerning the applicability of rate 
tenders (quotations) issued pursuant to section 22 of the Interstate 
Commerce Act, 49 U.S.C. 22 (made applicable to motor carriers by 
section 217(b), 49 U.S.C. 317(b)), to traffic for the account of the 
National Aeronautics and Space Administration. 

Section 22 rate tenders are frequently offered to a particular, spe- 
cifically designated, Federal agency or agencies, rather than to the 
United States Government generally; the National Aeronautics and 
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Space Administration (NASA) is a relatively new agency and often 
is not included in the listing of agencies to which a rate tender is 
extended. Because of the nature of its responsibilities, however, and 
because of its relationships with the General Services Administration 
and particularly with the Department of Defense, its traffic is such 
that section 22 tenders issued to those agencies, if available to NASA, 
would result in savings in transportation costs. While section 22 
privileges are now being offered to the “United States Government” 
under the terms of a revised “Uniform Tender of Rates and/or 
Charges for Transportation Services,” many carriers continue to 
designate specific agencies as the offerees and many such tenders are 
already in existence. Carriers are apparently willing to amend their 
tenders to extend the offers to NASA, but the task of reviewing ex- 
isting ones to determine which should be so amended reportedly would 
be extremely difficult. 

Suggesting that this situation permits, under the auspices of section 
22 of the act, discrimination among Federal agencies and the granting 
of preferences to favored shipping agencies, otherwise prohibited by 
the act as to private shippers, Mr. Dryden asks if section 22 tenders 
offered to the Military Traffic Management and Terminal Services 
or to the General Services Administration could be considered avail- 
able on traffic for the account of NASA in these circumstances: 

(1) where the Government bill of lading is issued by a military 
installation, citing a military appropriation, and the charges are billed 
to and paid by a military finance office from a military appropriation, 
for subsequent reimbursement by NASA; 

(2) where the Government bill of lading is issued by a military 
installation, citing a NASA appropriation, and the charges are billed 
to and paid by NASA; and 

(3) where the Government bill of lading is issued by NASA and 
the carrier bills the charges to NASA which pays the billing. 

We appreciate that the Interstate Commerce Act prohibits common 
carriers from unjustly discriminating among shippers and from ac- 
cording undue or unreasonable preferential treatment to favored 
shippers. These prohibitions run in favor of agencies and instrumen- 
talities of the United States when they contract with common carriers 
under the same terms and conditions as do private shippers; that is, 
when they contract for-services offered to the general public in duly 
published and filed tariffs at the rates and charges therein provided. 
The situation is otherwise, however, when Government agencies con- 
tract with common carriers under the provisions of section 22. 

Section 22—included in the original act of 1887, 24 Stat. 387, 49 
U.S.C. 22—confirmed the common law right of carriers to grant 
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preferential treatment to certain classes of shippers in certain cases. 
Nashville, Chattanooga and St. Louis Ry. Co. v. Tennessee, 262 
U.S. 318 (1923). It stipulates, in pertinent part, that nothing “shall 
prevent the carriage, storage, or handling of property free or 
at reduced rates for the United States.” Fundamentally, section 22 
operates to exempt from the rate regulation of the act transportation 
services performed for the United States. See Public Utilities Com- 
mission of California v. United States, 355 U.S. 534, 543 (footnote 
10) (1958); United States v. Georgia Public Service Commission, 
371 U.S. 285 (1963). 

It would seem therefore that common carriers may contract with 
individual agencies of the United States Government under section 
22 without regard for prohibitions in the act against unjust discrim- 
ination or undue preference. The carriers may extend to one agency 
an offer which they may deny to another. Thus, although a common 
carrier which holds itself out to the public in a published and filed 
tariff as willing and able to perform specified services at stated prices 
must, generally, serve whoever applies, the same carrier, under section 
22, may impose such conditions upon its special lower-than-tariff 
arrangements as it chooses and may limit its offer to particular Gov- 
ernment organizations. See attached copy of our letter B-116961, 
dated August 24, 1954, to the General Services Administration. 

A common carrier rate tender under section 22 is an offer to fur- 
nish transportation services at special rates and charges and subject 
to the terms and conditions specified. The offer is accepted and 
ripens into a contract, as to a particular shipment, when the offeree 
elects to and does utilize the service described in the offer and settles 
the charges in accordance with its terms. It is elementary contract 
law that an offer can be accepted only by the offeree, since the offeror 
has the right to select the party with whom he wishes to deal. 1 Cor- 
bin on Contracts, section 56; Ott v. Home Savings & Loan Ass’n., 265 
F. 2d 643 (1958) ; Merrill v. Fidelity & Casualty Co. of N.Y., 304 F. 
2d 27 (1962). Following this rule, it seems clear that a section 22 
tender issued and specifically limited to a certain Government agency 
cannot be accepted and used by another agency, unless the carrier- 
offeror expressly, even if only by clear annotation on the bill of lading 
involved, authorizes such use. 

As to the general questions asked, it should be understood that 
consideration of particular tenders and of any given set of facts and 
circumstances may require qualifying the broad answers. Obviously, 
the applicability of specific section 22 tenders to specific shipments 
is dependent upon the facts of the shipment and the precise terms 
of the pertinent tender and covering bill of lading. 
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Concerning question (1), where the Government bill of lading is 
issued by a military installation, citing a military appropriation, and 
the charges are billed to and paid by a military finance office from 
a military appropriation, for subsequent reimbursement by NASA, 
a section 22 tender offered to the Military Traffic Management and 
Terminal Services (or to other responsible organizations in the De- 
partment of Defense), if otherwise applicable, would be available 
in determining the charges properly payable. The same would be 
true if a tender were submitted to the General Services Administra- 
tion and the bill of lading were issued by the Administration, with 
the charges to be billed to and paid by that agency, subject to later 
reimbursement. In this situation, the offer made in the tender to 
the Military Traffic Management and Terminal Services (or to the 
General Services Adminstration) is accepted by the designated of- 
feree; the carrier-offeror deals throughout with the agency of its 
choice. When the bargain has been completed as between these par- 
ties, the carrier ordinarily would have no interest in any further 
transaction (i.e, reimbursement) over that shipment between the 
offeree and another party. 

Concerning question (2), where the Government bill of lading is 
issued by a military installation (or by the General Services Admin- 
istration), and the charges are billed to and paid by NASA, a section 
22 tender offered to the Government agency issuing the bill of lad- 
ing generally would be available for application to the shipment. 
Here too the offer would be accepted and the transportation contract 
entered into by the designated offeree, the issuing agency. That 
agency would have the status of an ordinary consignor who, in an ordi- 
nary commercial transaction and absent a special contractual provision 
to the contrary, would be liable for the freight if the consignee de- 
faulted. Portland Flouring Mills Co. v. British & FM. Ins. Co., 130 
F. 860 (1904), cert. den. 195 U.S. 629; J7linois Steel Co. v. Baltimore &: 
Ohio R. Co., 320 U.S. 508 (1944). Thus, as a general rule, the fact of 
actual payment of the charges by an agency other than the offeree (to 
whom the carrier was initially and primarily responsible for the per- 
formance of its obligations under the transportation contract) would 
not operate to bar applicability of the section 22 tender. 

As to question (3), where the Government bill of lading is issued 
by NASA and the carrier bills charges to NASA, which pays the bill- 
ing, a section 22 tender offered to the Military Traffic Management 
and Terminal Services or to the General Services Administration 
ordinarily would not be applicable. The offer can be accepted only 
by the agency to which it is made. However, it is possible for a sec- 
tion 22 offer made, for example, to the General Services Administra- 
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tion, to be couched in such terms as to show the offeror’s intent to extend 
its offer to other civil agencies. And there may be occasions when the 
only agreement as to the applicability of certain section 22 arrange- 
ments is evidenced by clear reference to that fact on the Government 
bill of lading in terms which the carrier or its agent cannot 
misunderstand. 

What we have said also applies where traffic moves on commercial 
bills of lading marked for later conversion to Government bills of 
lading. Additionally, it applies on shipments moving on commercial 
bills of lading where it is indicated that the charges are borne by 
the Government even though not paid over to the carrier by a Gov- 
ernment agency, as in the case of shipments to a cost-plus-fixed-fee 
Government contractor. Such shipments qualify for section 22 priv- 
ileges because the Government receives the actual and total benefit 
of the section 22 rates. Interpretation of Government Rate Tariff 
for Eastern Central Motor Carriers Association, 323 I.C.C. 347 (1964). 


[ B-156783] 


Gratuities—Reenlistment Bonus—Extension of Enlistment—More 
Than One 


A Marine Corps corporal who under the authority of 10 U.S.C. 5539 twice 
voluntarily extended a 4-year enlistment, a 9-month extension, immediately 
followed by a reextension for 2 years, is entitled pursuant to 37 U.S.C. 308(a) 
to a reenlistment bonus computed on the basis of a 2 and % years multiplier 
factor, the short-term, 9-month extension, although creating no entitlement to 
a reenlistment bonus, being, in accordance with an administrative regulation, 
in the best interest of the Corps, it may be added to the 2-year enlistment 
reextension to form the “one continuous extension” prescribed by 37 U.S.C. 
906(b); therefore, the short-term enlistment not precluded from consideration 
in determining the multiplier factor for use in computing the reenlistment bonus, 
the member having been paid for a 2-year extension is entitled to an additional 
amount of reenlistment bonus on the basis of “one continuous extension,” 
totaling 2 years and 9 months, of his initial enlistment. 


To Major S. Goen, United States Marine Corps, September 13, 1965: 


Further reference is made to your letter of April 9, 1965, and 
enclosures, forwarded here on May 12, 1965, by Headquarters, United 
States Marine Corps, requesting a decision as to the proper method of 
computing reenlistment bonus in the case of Corporal Jerry K. Nelson, 
USMC, 1904968, in the circumstances set forth below. Your submis- 
sion was received under Control No. DO-MC-848 assigned by the 
Department of Defense Military Pay and Allowance Committee. 

Jerry K. Nelson enlisted in the United States Marine Corps on 
April 30, 1960, for 4 years. That enlistment, which would have 
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expired April 29, 1964, was twice voluntarily extended by Nelson. 
The first extension was executed on May 11, 1962, for a period of 
9 months and on January 27, 1965, Nelson executed a second extension 
for a term of 2 years. 

A member of the Regular Marine Corps may extend or re-extend his 
enlistment by written agreement for less than 1 year or for a period 
of 1, 2, 3, or 4 full years. See 10 U.S.C. 5539(a) which expressly 
provides “However, the total of all such extensions of an enlistment 
may not exceed four years.” Paragraph 2206, Change 8, Marine Corps 
Personnel Manual, 1961, authorizes voluntary extensions of enlistment 
for periods of 3, 6, or 9 months or 1, 2, 3 or 4 full years; provides 
that extensions for less than 1 full year “shall be authorized only when 
in the best interests of the Marine Corps;” that no more than two 
voluntary extensions of any duration will be permitted on any one 
enlistment; and that the total of both extensions will not exceed 4 
years. An extension of enlistment is defined in paragraph 1133, 
Marine Corps Manual, 1961, as occurring when an enlisted member 
agrees to extend his existing term of enlistment and postpone his right 


to discharge until expiration of the period of extension. 

Section 906(b), Title 37, U.S. Code, in pertinent part provides that 
a member of the Regular Marine Corps who extends his enlistment 
under the provisions of 10 U.S.C. 5539 “is entitled to the same pay 


and allowances as though he had reenlisted.” Section 906(b) further 


provides that for the purposes of determining entitlement to reenlist- 
ment bonus and to travel and transportation allowances upon discharge 
“all such extensions of enlistment are considered one continuous 
extension.” 


Insofar as applicable in the circumstances pertaining to Nelson, 


subsection (a) in 87 U.S.C. 308, provides that a member of a uniformed 


service “who voluntarily extends his enlistment for at least two years” 
is entitled to reenlistment bonus computed by multiplying the monthly 
basic pay to which entitled at time of discharge or release by the 


number of years specified in the reenlistment contract. Nelson 


acquired no right, of course, to reenlistment bonus upon his first 


extension of enlistment which was for a period of 9 months only. 
The record shows that he was paid a reenlistment bonus in the amount 
of $410 incident to the second extension of his enlistment computed 


on the basis of a 2-year extension. As thus computed, Nelson has 


received no credit for the 9-month period of active service which he 
performed under the first extension of his enlistment. Among the 
enclosures received with your letter is Nelson’s claim executed on DD 


Form 827 for an additional amount of reenlistment bonus believed 
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due him on the basis of “one continuous extension” totaling 2 years 
and 9 months. 

The provisions of 37 U.S.C. 308(a) governing the computation of 
reenlistment bonus on the basis of the “Number of years specified in 
reenlistment contract” stem directly from section 208 which was added 


to the Career Compensation Act of 1949 by section 2, act of July 16, 
1954, ch. 535, 68 Stat. 488, 489, 37 U.S.C. 239 (1958 Ed.). When 


section 208 was enacted in 1954 voluntary extensions of enlistments in 
the Navy and Marine Corps were limited by law to periods of 1, 2, 3, 
or 4 full years. 34 U.S.C. 184 (1952 Ed.). Hence, the language in 
former section 208 (now codified in 37 U.S.C. 308) was entirely con- 
sistent with the statutory provisions then in effect authorizing 
voluntary extensions for periods of 1, 2, 3, or 4 full years. 

However, by section 1, act of July 12, 1955, ch. 334, 69 Stat. 299, 
the voluntary extension of the term of enlistment of any enlisted man 
in the Navy and Marine Corps was expressly authorized “for a period 
of less than one year or for a period of one, two, three, or four full 


5 


years.” The mutual advantages to be gained by the Government and 


the individual concerned in permitting voluntary extensions of less 
than 1 year were recognized in the hearing on S. 1571, 84th Cong. 
(which became the act of July 12, 1955) before the Committee on 
Armed Services, United States Senate, June 10, 1955. It is evident 


from the statements made at that hearing (see pages 5 and 6 thereof) 


that the Committee understood a reenlistment bonus would not accrue 
solely on the basis of any extension of enlistment for less than 1 year, 
but, that upon reenlistment following such a short-term extension the 
individual concerned would then receive a reenlistment bonus, if other- 


wise entitled thereto. 


The provisions of 37 U.S.C. 906(b) above referred to, formerly were 
contained in subsection (b), section 5539, Title 10, U.S. Code, 70A 
Stat. 320. That subsection was repealed by section 14c(27), Public 
Law 87-649, September 7, 1962, 76 Stat. 501. The second sentence 


in the above-cited statutory provisions providing that for the purposes 


of determining entitlement to reenlistment bonus and to travel and 
transportation allowances upon discharge “all such extensions of 
enlistment are considered one continuous extension” was included in 


the act of August 10, 1956, 10 U.S.C. 5539(b), to reflect the holdings 
of this Office in 2 Comp. Gen. 612 and 30 Comp. Gen. 109. Those 


holdings related to the effect of extensions and reextensions of enlist- 
ments under the provisions of law that were in force prior to the acts 
of July 16, 1954, and July 12,1955. See H. Rept. No. 970, Committee 


on the Judiciary, House of Representatives, on H.R. 7049, 84th Cong., 
which became the act of August 10, 1956, codifying Titles 10 and 32, 
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United States Code. The legislative history of the 1956 statute con- 
tains no reference whatever to the 1954 or 1955 acts. However, the 
provisions of the 1955 law authorizing extensions of enlistments for 
periods of less than 1 year were incorporated in 10 U.S.C. 5539(a) by 
section 1(116), Public Law 85-861, September 2, 1958, 72 Stat. 1493. 

It seems evident therefore that the provisions of 10 U.S.C. 5539(b), 
now 37 U.S.C. 906(b), were directed solely towards voluntary exten- 
sions of 1, 2, 3, or 4 full years. Under those statutory provisions an 
enlisted person voluntarily extending for 1, 2, or 3 full years after an 
initial 1-year extension becomes entitled to receive reenlistment bonus 
computed on the basis of 2, 3, or 4 years, respectively, as the case might 
be. The statute, in effect, combines the initial period of extension and 
the period of reextension to form “one continuous extension” for the 
purpose of determining entitlement to reenlistment bonus and since 
entitlement to reenlistment bonus rests on a voluntary extension of 
enlistment “for at least 2 years” the basic factor is whether the two 
together (the initial extension of less than one year and the reexten- 
sion) aggregate “at least 2 years.” 

In the instant case Nelson’s initial extension of 9 months, for which 
no entitlement to bonus existed, was followed by a reextension of 2 
years thereby forming “one continuous extension” of 2 years and 9 
months. No sound reason is perceived to penalize him for the short- 
term period of extension of less than 1 year which, under the adminis- 
trative regulations previously referred to, was “authorized only when 
in the best interests of the Marine Corps.” Accordingly, the proper 
multiplier factor (column 2 in the formula prescribed in 37 U.S.C. 
308 (a) ) to be used in Nelson’s case is 2 and 34 years. 

Nelson’s claim and the supporting papers received with your letter 
are returned herewith. A copy of this decision should be attached to 
the voucher on which the payment of additional reenlistment bonus 
is made to Nelson. 


[ B-157030 J 
Bonds—Bids—Annual Bid Bond 


The use by the low bidder on a construction contract of an annual bid bond that 
had been filed with the Government on a Standard Form 34 referring to supplies 
and services in lieu of the individual guaranty bonds, or other enumerated 
security prescribed by the invitation for bids, a formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work as well as 
supplies or services, is a defect of form that may be waived pursuant to para- 
graph 2-405 of the Armed Services Procurement Regulation, absent a prohibition 
in the invitation against the use of the annual bid bond as security, and the 
annual bid bond considered legally enforceable against the surety in the event 
the low bidder refuses to execute a contract and furnish performance and pay- 
ment bonds on the basis that provisions of the Armed Services Procurement 
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Regulation include construction work within the concept of supplies or services, 
the award of the contract to the low bidder was proper. 


To Sellers, Conner & Cuneo, September 13, 1965: 


Reference is made to your telegram dated June 17, 1965, and to your 
supplemental letters of June 22 and June 24, protesting on behalf of 
ITT Systems Constructors, Inc., against award of a contract to 
Western Electric Company, Inc., for rehabilitation of the test com- 
munications cable plants at Point Mugu and San Nicolas Island, 
Pacific Missile Range, Point Mugu, California, under IFB No. NBy- 
67372 (construction contract), a two-step formal advertisement issued 
by the Department of the Navy, Bureau of Yards and Docks. 

Essentially, your protest is stated as follows: 

‘There being no dispute between the parties as to the relevant facts, the sole 
question which is now presented to your office for décision is whether an annual 
bid bond may be used in lieu of an individual bid bond in connection with a 
bid for a-construction contract. It is the position of this office that the language 
of the various bond forms and the language of ASPR clearly indicate that an 
annual bid bond may not be used in connection with construction contracts and 
that Western has not submitted the required bid guaranty in support of its bid. 
Accordingly, Western's bid was nonresponsive and must be rejected. 

Bids were opened as scheduled on June 15, 1965, under step two of 
the invitation and the following prices were offered : 


Western Electric Company, Inc. $1,100,800 
ITT Systems Constructors, Inc. 2,450,000 
MBPVA Corp. and Marko E. Bolich Associates 3,999,246 
Government Estimate 1,508,283 


Award was made to Western Electric as the low bidder on June 24. 
after receipt of a protest from ITT. 

In the provision of its bid on Standard Form 21, June 1964 Edition, 

providing for the enclosing and the identification of a bid guarantee, 
Western Electric referenced its letter dated June 14, 1965, attached 
thereto, which made the following pertinent statement : 
Our bid guaranteed bond is on file with the Contract Insurance Branch, MAT— 
213, as approved for fiscal year 1965 by the Department of Navy, Office of Naval 
Material, Washington, D.C., 20360. The bid bond number is 431BD0716 and is 
sufficient to cover 20% of our price as quoted. Our fiscal year 1966 bond number 
is 481BD2157. 

The Bureau of Yards and Docks letter transmitting the IF'B, bid 
forms and other documents to the bidders provided that a bid guar- 
antee in the amount of 20 percent should accompany the bidder’s 
proposal, and the IFB contained the following clause concerning such 
guarantees: 

3. BID GUARANTY. To assure the execution of the contract and the per- 
formance and payment bonds, each bidder shall submit with its bid a guaranty 
bond (U.S. STANDARD Form 24) executed by a surety company holding a 


certificate of authority from the Secretary of the Treasury as an acceptable 
surety or other security as provided in paragraph 4 of Instructions to Bidders, 
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STANDARD Form 22. The bid guaranty bond shall be accompanied by a veri- 
fax or other facsimile copy of the agent’s authority to sign bonds for the surety 
company. Security shall be in the sum of 20 percent of the largest amount for 
which award can be made under the bid submitted, but in no case to exceed 
$3,000,000. If the bidder elects to furnish a certified or cashier’s check in lieu 
of bid bond, the check should be made payable to the Officer in Charge of Con- 
struction at the office where the bids are submitted. [Italics supplied.] 


The Standard Form 24 (June 1964 Ed.) bid bond provides in its in- 


structions that such form is authorized for use whenever a bid guaranty 
is required in connection with construction work or the furnishing of 


supplies or services. 

The “other security” authorized as a bid guaranty under clause 3 
of the IFB is described in paragraph 4 of Standard Form 22 (June 
1964 Ed.) as follows: 


A bid guarantee shall be in the form of a firm commitment, such as a bid bond, 
postal money order, certified check, cashier’s check, irrevocable letter of credit 
or, in accordance with Treasury Department regulations, certain bonds or notes 
of the United States. 


That paragraph also provides that where a bid guarantee is required 
by the invitation for bids, failure to furnish a bid guarantee in the 
proper form and amount, by the time set for opening of bids may be 
cause for rejection of the bid. Paragraph 1-201.10 of the Armed 
Services Procurement Regulation defines the word “may” as “per- 
missive.” Thus, it does not appear that the above or other provisions 
of the invitation documents specifically required rejection of a bid 
even if the bidder had not furnished a bid guarantee of any kind at 
the time of bid opening. 

The annual bid bond specified by Western Electric as guarantee for 
its bid under the IFB (which was on file as stated) covered the fiscal 
year ending June 30, 1965, and was on Standard Form 34 (1950 Ed.), 
which provided in pertinent part : 


THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the prin«i- 
pal contemplates submitting bids from time to time during the fiscal year above 
shown to the department or agency named above for furnishing supplies or 
services to the Government and desires that all such bids submitted for opening 
during said fiscal year be covered by a single bond instead of by a separate bid 
bond for each bid : 


NOW THEREFORE, if the principal shall not withdraw any such bid within 
the period specified therein after the opening of the same, or, if no period be 
specified, within sixty (60) days after said opening, and shall within the period 
specified therefore, or, if no period be specified, within ten (10) days after 
the prescribed forms are presented to him for signature, execute such further 
contractual documents, if any, as may be required by the terms of the bid as 
accepted, and give bond with good and sufficient surety or sureties, as may be 
required, for the faithful performance and proper fulfillment of the resulting 
contract, or in the event of the withdrawal of any bid within the period specified, 
or the failure to enter into such contract and give such bond within the time 
specified, if the principal shall pay the Government the difference between the 
amount specified in said bid and the amount for which the Government may 
procure the required supplies and services, if the latter amount be in excess 
of the former, then the above obligation shall be void and of no effect, otherwise 
to remain in full force and virtue. 
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The instructions on the back of the bond form included the statement 
“This form may be used in connection with the procurement of sup- 
plies or services in lieu of Standard Form 24 (Bid Bond),” but such 
instructions did not contain any specific reference to its use or nonuse 
in connection with construction contracts. 

You point out in your letter of June 24 that the definition set forth 
under ASPR 10-101.2 refers to an annual bid bond as bid security 
“on other than construction contracts” and that ASPR 10-102.2 spe- 
cifically states that “Only individual bid bonds (Standard Form 24) 
will be used for construction contracts.” Paragraph 10-102.5 also 
provides that where a solicitation requires that bids be supported by a 
bid guarantee, noncompliance with such requirement will require re- 
jection of the bid (with certain exceptions not here for application). 
Thus, since paragraph 3 of the invitation specifies that each bidder 
shall (defined in ASPR 1-201.16 as “imperative”) submit with its bid 
a Standard Form 24 or other security, and since an annual bid bond 
(Standard Form 34) is not authorized by the above regulations to be 
accepted as security for bids on construction contracts, you contend 
that the acceptance of Western Electric’s bid was in clear violation of 
the cited regulatory provisions. 

There were also for application at bid opening the provisions of the 
Bureau of Yards and Docks Technical Publication NAVDOCKS 
TP-Ad-4 which defines the authority and responsibilities of the 
Bureau of Yards and Docks, its field activities, and others concerned 
with the administration of contracts. Paragraph F2.04(1) of the 
publication provides: 

1. FAILURE TO SUBMIT BID BOND. If a bidder fails to furnish bid 
security in accordance with the requirements of the Invitation, the bid shall 
be considered nonresponsive and it shall be rejected unless failure of the bid bond 
to arrive on time was due solely to a delay in the mails for which the bidder 
was not responsible. Determination as to the acceptability of bonds received in 
the mail after the bid opening but prior to award shall be made under the proce- 
dures established for the handling of LATE BIDS in F2.04(5) hereof. [Italics 
supplied.] 

The record shows that after learning on June 16, 1965, that the 
propriety of the use of its annual bid bond was being questioned, 
Western Electric furnished an executed Standard Form 24 by letter 
dated June 17, 1965. This could not, of course, be considered as com- 
pliance with the requirements of the invitation and the regulations. 
The Bureau of Yards and Docks concluded, however, that the annual 
bond was by its terms legally enforceable against the surety in the 
event of failure to execute a contract awarded on a bid for a construc- 
tion contract, and that the defect was therefore one merely of form. 
It therefore awarded the contract in accordance with the rule requir- 
ing a contracting officer to waive or permit correction of minor in- 
formalities or irregularities as defined in ASPR 2-405. 


235-533 O - 67 - 11 
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For many years this Office viewed the requirement for a bid bond 
in advertised procurements as a minor informality which might be 
administratively waived if determined to be in the interest of the Gov- 
ernment to do so. However, in 1959 a new rule was established by 
our decision 38 Comp. Gen. 532 that, where the terms of an invitation 
require the furnishing of a bid bond prior to bid opening, the require- 
ment is to be regarded as a material part of the invitation and non- 
compliance therewith should not be waived. This rule has been estab- 
lished by regulations set forth in ASPR 10-102.5 and in Federal 
Procurement Regulation 1-10.103-—4, and the rule has been consistently 
followed in our subsequent decisions. 

However, in the instant case your contention that Western Electric 
did not comply with the bid bond requirement depends upon the 
proposition that the reference in its bid to its annual bid bond was 
wholly ineffective and to be given no greater effect than if it had 
neither furnished nor referenced any security for compliance with its 
bid in event of award. 

Our cited decision and the provisions of ASPR 10-102.5 implement- 
ing the policy stated therein were based upon the assumption that, if 
the procuring agency determined that the interest of the Government 
required security to guarantee the compliance of bidders with the 
terms of their bids or the payment of damages for breach thereof, 
such requirement should be considered a material condition, noncom- 
pliance with which should not be waived as a minor deviation or 
informality. 

However, in the subject procurement, if the Western Electric annual 
bid bond constituted a security which could be relied upon and en- 
forced against the surety in the event of that company’s refusal to 
execute a contract and furnish performance and payment bonds, it 
would not appear that the award to Western Electric was a violation 
of ASPR 10-102.5, but rather that it was no more than a violation 
of the injunction in ASPR 10-102.2 that only an individual bond is to 
be accepted as security for a construction contract bid. 

Looking at the language of the annual bond quoted above, the only 
basis on which it can be argued that it would not be enforceable 
against Western Electric in the event of default on the subject bid 
is that the words “bids * * * for furnishing supplies or services” 
would not include bids for construction. While it is true that in cer- 
tain portions of the Armed Services Procurement Regulation con- 
struction contracts are made the subject of separate or special treat- 
ment, the basic provisions appear clearly to include construction 
within the concept of supplies or services. See for example ASPR 
1-102 which prescribes the overall applicability of the regulation it- 
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self “to all purchases and contracts made by the Department of De- 
fense * * * for the procurement of supplies or services * * *” with- 
out specific reference to construction; ASPR 1-104 setting forth the 
content of the regulation, again without reference to construction ; 
ASPR 1-201.13, defining “Procurement” without mentioning con- 
struction; and ASPR 1-201.19,.defining “Supplies” as meaning “all 
property except land or interests in land * * *. It includes public 
works, buildings, and facilities * * * and the alteration and installa- 
tion of any of the foregoing. ‘Supplies’ as used in this Regulation is 
synonymous with ‘property’ as described in 10 U.S.C. 2302(b).” The 
fact that section XVIII of the ASPR sets forth various contracting 
procedures “peculiar to construction contracts” does not, we believe, 
justify the conclusion, in the face of the above-cited provisions, that 
the words “supplies or services” in the condition of the Standard Form 
34 annual bid bond may not be read as including construction. 

In this view of the matter, we agree with the Bureau that the differ- 
ence between Standard Form 24 and the November 1950 Edition of 
Standard Form 34 may be considered a difference merely of form, 
and in the absence of specific provisions in the invitation that the 
annual bid bond may not be offered as security on the subject bid we 
are of the opinion that the deviation in Western Electric’s bid was one 
which could properly be waived. 

For the reasons stated, your protest is denied, and your further con- 
tention that your client was entitled to award of the contract need not 
be considered. 


[ B-157312 J 


Boards, Committees, and Commissions—Travel Time Compensable 
as Duty 


The per diem compensation payable to members of the Public Land Law Review 
Commission appointed by the President under the act of September 19, 1964 
(43 U.S.C. 1391), which authorizes payment of $50 per diem when engaged in 
the actual performance of duty, plus reimbursement for travel, subsistence, and 
other necessary expenses incurred in performing the duties is not for determi- 
nation on the basis of a United States Civil Service Commission booklet entitled 
“Employment and Compensation of Experts and Consultants” issued as a guide 
in the procurement of services under section 15 of the Administrative Expenses 
Act of 1946 (5 U.S.C. 55a) as the language of the 1964 act is sufficiently broad 
to Include per diem compensation for travel time between home or place of 
business of a member and the meeting place of the Commission, and the com- 
pensation is not subject to proration according to the hours worked, and a mem- 
ber of the Commission who travels to his home following the day of the meeting 
is entitled to $50 per diem for the day. 
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To the Chairman, Public Land Law Review Commission, September 
13, 1965: 


Your letter of August 25, 1965, asks our views on the use of the 
booklet entitled “Employment and Compensation of Experts and 
Consultants,” provided by the United States Civil Service Commis- 
sion, as a guide in determining the per diem to which a Commissioner 
of the Public Land Law Review Commission may be entitled, under 
the applicable provisions of Public Law 88-606, approved September 
19, 1964, 78 Stat. 982, 43 U.S.C. 1391. 

The pamphlet to which you refer was designed primarily as a guide 
in the procurement of the services of experts or consultants by con- 
tract under the authority of section 15 of the Administrative Expenses 
Act of 1946, 60 Stat. 810, 5 U.S.C. 55a, or their appointments under 
Schedule A of the Civil Service Regulations. 

Under the former authority and within the limits imposed by the 
section the terms and conditions under which the services of experts 
and consultants are to be rendered may be the subject of a contract 
between the Government and the party or parties whose services are 
sought. Thus, the bases of compensation and other conditions may 
vary from case to case. 

Appointments of experts and consultants under the cited authority 
of the Civil Service Commission establish a normal employer-em- 
ployee relationship and bring such appointees within the purview of 
many of the general laws pertaining to Government employment. 

Therefore, we are of the view that the booklet might not be an 
appropriate guide in determining the compensation of members of the 
Commission who are appointed by the President and whose compensa- 
tion is specifically fixed by Public Law 88-606. 

Section 3(g), 43 U.S.C. 1393(g), of that statute reads: 

The members appointed by the President shall each receive $50 per diem when 
engaged in the actual performance of duties vested in the Commission, plus 
reimbursement for travel, subsistence, and other necessary expenses incurred by 
them in the performance of such duties. [Italics supplied.] 

Almost identical language was used by the Congress in creating 
the Commission on Organization of the Executive Branch of the Gov- 
ernment (Public Law 162, approved July 7, 1947, 61 Stat. 246). Sec- 
tion 6(c), 5 U.S.C. 138f(c) (1946 Ed.), of that statute reads: 


MEMBERS FROM PRIVATE LIFE.—The members from private life shall 
each receive $50 per diem when engaged in the performance of duties vested 
in the Commission, plus reimbursement for travel, subsistence, and other neces- 
sary expenses incurred by them in the performance of such duties. [Italics 
supplied. ] 


In the audit of the accounts of the latter Commission we had occa- 
sion to consider the language quoted immediately above and con- 
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cluded that it was sufficiently broad to include per diem compensation 
for travel time between a commissioner’s home or place of business and 
the point where a meeting is held. We do not regard the language 
of section 3(g) of Public Law 88-606 as requiring a different con- 
clusion. Cf. 28 Comp. Gen. 502. 

Further, in our decision 28 Comp. Gen. 211, 212, we ruled that statu- 
tory per diem compensation, specifically established for members of 
commissions or boards, is not subject to proration according to the 
number of hours worked on a given day. Thus, whether a member 
of the Public Land Law Review Commission performed duties in 
excess of 8 hours a day or less than 8 hours a day he would be entitled 
to a full per diem of $50. In the situation mentioned in the last sen- 
tence, second paragraph of your letter, the Commissioner to whom you 
refer would be entitled to $50 per diem for the day on which he trav- 
eled to his home following the day of the meeting. 

If we may be of any further assistance to the Commission or to the 
General Services Administration on questions of pay and travel ad- 
ministration arising under Public Law 88-606, please feel free to call 
upon us. 


[ B-157497 J 


Uniforms—Civilian Personnel—Military Uniforms—Approval Re- 
quirement 


A civilian employee of the Department of the Army who while on temporary duty 
with the Combat Service Support and incident to participating in field test exer- 
cises was directed to purchase Army field uniforms at no expense to the Govern- 
ment may not be reimbursed for the cost of the uniforms under the Federal 
Employees Uniform Allowance Act, 5 U.S.C. 2131 to 2133, the Army regulation 
implementing the act and listing the personnel authorized to wear uniforms 
not including civilian personnel participating in field exercises, and the order 
directing the employee to wear Army uniform clothing not having been predi- 
eated upon any preexisting regulation under 5 U.S.C. 2131, nor authority for its 
use requested, conditions precedent to payment of the uniform allowance pro- 
vided in section 2131, there is no lawful basis for reimbursing the employee for 
his clothing expenditures. 


To Captain S. Lazevnick, Department of the Army, September 13, 
1965: 


This is in reply to your letter of February 12, 1965, with several in- 
dorsements, requesting an advance decision as to the propriety of pay- 
ing a voucher for $46.88 for the purchase of Army uniform clothing 
by Mr. Rocco Lucarine, a civilian employee of the Department of the 
Army, for use while on temporary duty with the Combat Service Sup- 
port Division, Fort Benning, Georgia. 
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Mr. Lucarine, along with a number of technical representatives from 
civilian companies and other Army civilian personnel, participated in 
field test exercises at Fort Benning as a member of a project “Team” 
in the capacity of an observer and evaluator from November 1964 to 
June 1965. He and the other Army civilian personnel and the tech- 
nical representatives taking part in the exercise were directed by the 
Exercise Director to wear Army field uniforms with appropriate iden- 
tifying tapes so that they would blend into the Army background at a 
distance, and be distinguishable at close range. 

Civilian companies having technical representatives participating 
in the exercise were advised that the uniforms could be purchased from 
the Fort Benning Quartermaster clothing store, at no expense to the 
Government. The second indorsement by Headquarters, Test, Eval- 
uation and Control Group, Fort Benning, Georgia, indicates that other 
Army civilian personnel taking part in the exercise have been reim- 
bursed for similar purchases of uniform clothing. 

The Federal Employees Uniform Allowance Act, approved Sep- 
tember 1, 1954, Public Law 763, 68 Stat. 114, as amended, 5 U.S.C. 2131 
to 2138, authorizes the head of a Federal agency to which an appropria- 
tion is made for uniforms, to provide, under regulations of the Bureau 
of the Budget, uniforms or allowances in lieu of uniforms to employees 
of the agency “who are required by regulation or law” (5 U.S.C. 2131) 
to wear a prescribed uniform. In implementation of the above act, 
Bureau of the Budget Circular No. A-30, Revised, dated January 1, 
1964, provides that the agency head could determine uniform require- 
ments and entitlement to uniform allowances. Pursuant to this Circu- 
lar, Department of Defense Directive No. 1418.2 of February 16, 1956, 
outlined certain standards as to uniforms and authorized the Secretary 
of each Military Department or his designee to determine the occu- 
pational groups of employees required to wear uniforms and the en- 
titlement to allowances. 

The Department of the Army’s regulation in this area, AR 670- 
340-1, is quoted in pertinent part as follows: 

4. Policy. Employees of the Department of the Army will not be required to 
wear uniforms in connection with their employment except when the wearing 
of a uniform is necessary for identification, discipline, or other reasons relating 
to the performance of their official duties. Any employee who is required to 
wear a uniform as a condition of employment and is not furnished a uniform 


or paid an allowance under other laws or regulations will be paid a uniform 


allowance or will be furnished a uniform under these regulations. Employees 
for whom a uniform is not required by these or other regulations of Headquar- 
ters, Department of the Army, who are wearing uniforms pursuant to any other 
instructions will be relieved of the requirement. [Italics supplied.] 


* * * * * * * 


3. b. Department of the Army. Responsibilities within the Department of the 
Army are assigned as follows: 
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(1) Deputy Chief of Staff for Personnel. The Deputy Chief of Staff for Per- 
sonnel will— 

(a) Establish basic standards and guidelines for furnishing uniforms or pay- 
ing uniform allowances. 


. * * * * * = 


(4) Installation commanders. Installation commanders will— 

(a) Insure that no employees are required to wear uniforms unless such re- 
quirement is established by a regulation of Headquarters, Department of the 
Army. 

(b) Insure compliance with these regulations and with the regulations cover- 
ing specific groups of employees. 

(c) Inform both supervisors and employees who are required to wear uniforms 
of the conditions and requirements for wearing uniforms and of the provisions 
made for furnishing uniforms or for payment of allowances. 

(d) Issue necessary local instructions to carry out these regulations. [Italics 
supplied. ] 


* * * * * * « 

6. Authorization to require uniforms. The groups of employees within the 
Department of the Army who may be, or currently have been, required to wear 
uniforms under the provisions of the Federal Employees Uniform Allowance 
Act are listed in paragraph 11. The requirements and conditions specific to 
each of these groups are contained in implementing regulations proposed by 
the agency having functional jurisdiction. * * * 

a. Local commanders have authority to delete uniform items because of cli- 
matic conditions, subject to coordination with heads of other military depart- 
ments in the area (par. 7a(2)). Authority to require additional groups of em- 
ployees to wear uniforms, to change or add to the items required for a standard 
uniform, to deviate from established standards of quality of uniform items, to 
increase or decrease uniform allowances, or for exceptions to standards or regu- 
lations, must be requested. Requests for such authority will be submitted 
through command channels. * * * [Italics supplied.] 

Paragraph 11 of AR 670-340-1 lists 12 categories of personnel who 
are required to wear uniforms and for whom payment of an allowance 
or the furnishing of a uniform is authorized. Civilian personnel par- 
ticipating in field exercises is not one of the groups covered. 

The order directing Mr. Lucarine to wear items of Army uniform 
clothing while participating in field test exercises was not predicated 
upon any preexisting regulation under 5 U.S.C. 2131 and authority to 
require the use of the uniform apparently was not requested or granted, 
as provided by paragraph 6a, above. 

It is for noting that the special clothing for employees issued under 
AR 32-301 and the protective clothing issued under AR 385-32, au- 
thorized under section 13 of the Administrative Expenses Act of 1946, 
60 Stat. 809, as amended, 5 U.S.C. 118g, which are designed to protect. 


employees against extremes of weather or hazardous conditions, are 
not considered as encompassing Army fatigue uniforms. (7.32 Comp. 
Gen. 229. The general rule is that articles of personal equipment or 


furnishings are not authorized to be purchased under the appropria- 
tions in the absence of specific provisions therefor contained in appro- 


priations or other acts. /bid.; 2 Comp. Gen. 652. 


The payment of uniform allowances by the Government is governed 
by applicable laws and regulations. The fact that other employees 
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may have been improperly reimbursed for similar claims does not con- 
stitute valid authority for allowing payment of the instant claim. 
Such illegal payments are for consideration in the audit of the ac- 
counts concerned and cannot serve to establish entitlement to benefits 


where none otherwise exists. 


Therefore, since Mr. Lucarine was not required by a valid regulation 
to wear a prescribed uniform, which is a condition precedent to pay- 
ment of an allowance under 5 U.S.C. 2131, there is no lawful basis for 
payment of the voucher transmitted with your letter. 


The voucher is retained in the files of this Office. 


[ B-157548 J 


Travel Expenses—Overseas Employees—Home Leave—Residence 
Determination 


A Hawaii resident appointed for duty in the United States who reported at 
his own expense to New York City for indoctrination and training, and who follow- 
ing a tour of duty in El Paso, Texas, was transferred at his request to Honolulu, 
Hawaii, may not have El Paso considered his “actual residence” under section 7 
of the Administrative Expenses Act of 1946 (5 U.S.C. 73b-3) to entitle him to 
the expenses of round trip travel for leave purposes prior to serving another tour 
of duty under a new agreement, the employee having been born, raised, educated 
and married in Honolulu, leaving only to accept Government employment and 
returning as soon as permitted under agency policy, evidences Honolulu and 
not El Paso is his “actual residence” for the purpose of 5 U.S.C. 73b-3 and, there- 
fore, the employee may not be allowed travel to El Paso at Government expense 
for leave purposes incident to his Hawaii assignment. 


To the Secretary of Agriculture, September 13, 1965: 


We refer to the letter of the Deputy Director ef Science and 
Education, Department of Agriculture, dated August 24, 1965, con- 
cerning the entitlement of Mr. Ray I. Miyamoto, a plant quarantine 
inspector of the Agricultural Research Service stationed at Honolulu, 
Hawaii, to the expenses of round-trip travel to El Paso, Texas, for 
the purpose of taking leave prior to serving another tour of duty in 
Honolulu. 

The question presented is whether El] Paso, Mr. Miyamoto’s post of 
duty prior to his transfer to Honolulu, is to be considered his “actual 
residence” for travel at Government expense for leave purposes under 
the provision of section 7 of the Administrative Expenses Act of 1946, 
as amended, 5 U.S.C. 73b-3, which provides in pertinent part: 

* * * expenses of round trip travel of employee and transportation of 
immediate family but excluding household effects, from their posts of duty outside 
the continental United States to the places of actual residence at time of appoint- 


ment or transfer to such overseas posts of duty, shall be allowed in the case 
of persons who have satisfactorily completed an agreed period of service overseas 
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and are returning to their actual place of residence for the purpose of taking 
leave prior to serving another tour of duty at the same or some other overseas 
post, under a new written agreement entered into before departing from the 
overseas post * * * 


The letter of the Deputy Director, Science and Education, contains 
the following statement of the facts involved : 


This employee was a resident of Hawaii at the time of his initial appointment 
with the Service. He was originally appointed for duty at New York, New York, 
at which point he reported for duty at his own expense on May 20, 1957. On 
completion of a six-month indoctrination and training course he was transferred 
to El Paso, Texas, which remained his official station until his transfer to 
Honolulu, Hawaii, on July 24, 1960. The transfer to Honolulu was in accordance 
with the employee’s request of December 17, 1959, for a transfer to Honolulu 
at the earliest possible convenience of the Government * * *. 


That letter also indicates that Mr. Miyamoto was born, raised, edu- 
cated and married in Honolulu. 


Mr. Miyamoto gives the following reasons in support of his belief 
that El Paso was his “actual residence” at the time of transfer: 


1. I was requested to and did sign the proper form stating that El Paso was 
my home before I transferred—this was done in the presence of Mr. T. A. Arnold, 
Inspector in Charge, El] Paso, Texas, and Mrs. Krotona Bray, secretary 

2. I was requested to and in fact did sign an agreement to complete a specified 
number of years of duty at the Port of Honolulu 

8. I paid my own expenses to New York and subsequently transferred to 
El Paso on government funds with absolutely no assurance of ever returning to 
Hawaii 

4. I never voted an absentee ballot to Hawaii while in New York or Texas 

5. I never paid nor was charged for any State (or Territory) of Hawaii income 
t#x while in El Paso 

6. I never maintained any estate in Hawaii after I left in 1957 

7. I lived like any other Texan, paid whatever taxes charged, rented and lived 
in a home in Texas, and purchased commodities from the neighborhood 

8. I drove an automobile financed by an El Paso credit union and furnished 
with Texas plates (CJ-—4087, BX-4652, CD-6057, BY-5426) 

9. all my mail was delivered to 542 Bataan Circle, El Paso, Texas or 241 U.S. 
Court House, El Paso, Texas 

10. my wife bore our daughter, Marie, in Texas 

11. I received no per diem while in El Paso 

12. AD-202, Authorization* Travel, No. 82-32, dated June 2, 1960 shows El 
Paso, Texas as an official duty station 

13. memorandum dated June 29, 1960, to T. A. Arnold from Regional Admin- 
istrative Services Officer, WR, subject—Transportation of Household Effects— 
R. I. Miyamoto, shows GBL—A-0391138 for use in shipping my household goods 
from El Paso to Honolulu 

14. SF-50, Notification of Personnel Action, transfer from Southwest Region 
to Pacific Region, dated 7-21-60 signed by Sarah S. Montague ; 

15. when I returned to Hawaii I couldn’t participate in voting because I 
hadn’t established residence in Hawaii. Furthermore they advised me to vote 
absentee in Texas! 


We have consistently held that under section 7 of the Administra- 
tive Expenses Act of 1946 an employee’s “actual residence” at the 
time he is transferred to an overseas post is not necessarily the place 
at which he resides just prior to such transfer. More specifically, we 
have held under that section that an employee residing at a particular 
location incident to a Government assignment may after transfer 
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from that place to an overseas post show, by appropriate evidence, 
that the place from which he transferred was not his “actual resi- 
dence” for purposes of return travel at Government expense incident 
to leave. 35 Comp. Gen. 101; éd. 244. We have not previously con- 
sidered a case such as the one presented in which the employee takes 
the position that the place from which he transferred was his “actual 
residence” and the agency presents evidence to show that the em- 
ployee’s last duty post was not his “actual residence.” The reversed 
position of the parties, however, does not change the rule that the 
employee’s “actual residence” may be at a location other than the one 
at which he resided immediately before his transfer. The place of 
“actual residence” must be determined by the agency on the basis of all 
the available facts. 

The evidence presented by the Department shows that Mr. Miya- 
moto was absent from Hawaii only as a result of his Government 
employment and that he requested to be returned to Hawaii as soon 
as allowable under the policies of the Agricultural Research Service. 
The reasons Mr. Miyamoto has presented to show that his “actual 
residence” was El Paso are compatible with his temporary residence 
at that place incident to the performance of his duties as a Govern- 
ment employee. Furthermore, the service agreement he signed prior 
to transfer was required by section 7 of the Administrative Expenses 
Act of 1946, to permit the transportation of his household effects and 
dependents to Hawaii at Government expense. 

On the basis of the evidence presented our opinion is that your 
Department’s determination that Mr. Miyamoto’s “actual residence” 
for the purpose of section 7 of the Administrative Expenses Act of 
1946 was Honolulu not E] Paso was correct. Therefore, he should 
not be allowed travel to E] Paso at Government expense for leave pur- 
poses incident to his assignment to Hawaii. 


[ B-85584 J 


Post Office Department—Employees—Postmasters—Fourth-Class 
Post Office Facilities—Furnished Without Charge 


The allowance authorized under 39 U.S.C. 3544(h) to be paid to a postmaster 
at a fourth-class office when he furnishes quarters, fixtures, and equipment, 
designed to reimburse him in part for the cost of furnishing such items, may 
not be paid to a postmaster furnished free quarters, fixtures, and equipment 
by another Federal agency or by a State government, and any allowance pay- 
ments made after August 14, 1964, to a fourth-class postmaster who does not 
furnish quarters, fixtures and equipment at his personal expense are invalid 
and the payments should be recovered. 
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To the Postmaster General, September 15, 1965: 


Your Deputy Postmaster General’s letter of August 1, 1965, re- 
quests reconsideration of the conclusion stated in our letter of April 
27, 1965, B-85584, which was to the effect that under 39 U.S.C. 
3544(h), as amended by Public Law 88-426, 78 Stat. 400, 408, a post- 
master at a fourth-class office would not be entitled to an allowance 
for quarters, fixtures and equipment unless he actually is required 
to furnish such items, and that when quarters, fixtures and equipment 
are furnished free to the postmaster by another Federal agency or 
by a State government the postmaster is not entitled to the allowance. 

We concur in your Department’s view that when a postmaster of 
a fourth-class office furnishes quarters, fixtures or equipment he would 
be entitled to the allowance. However, when he furnishes none of 
these items there is no lawful basis upon which the allowance may be 
paid. When another Federal agency or a State government furnishes 
quarters, including fixtures and equipment for a fourth-class post 
office, such quarters must be regarded as having been furnished on 
behalf of the Post Office Department. The situation is tantamount 
to one in which the Postmaster General furnishes the quarters directly. 
We, therefore, must sustain the position previously taken that under 
such circumstances the postmaster involved is no more entitled to the 
allowance than if the quarters, fixtures and equipment had been fur- 
nished directly by the Post Office Department. 

The legislative history of Public Law 88-426, referred to in your 
Deputy Postmaster General’s letter, is not considered to be control- 
ling. The reports, as we interpret them, merely recognizes the option 
allowed to the Post Office Department to furnish quarters. In the ab- 
sence of any reference in the statute or its legislative history con- 
cerning the furnishing of quarters without cost by a Federal or State 
government agency we believe that the best evidence of the legisla- 
tive intent concerning the provisions in question is reflected in the 
legislative history of the original enactment upon the subject (Public 
Law 495, 70th Cong., 39 U.S.C. 60a). The purpose of that act, as 
disclosed by H. Rept. No. 1020, 70th Cong., dated March 22, 1928, 
was to defray a portion of the cost to the individual postmaster of 
furnishing quarters, fixtures and equipment. That report reads in 
part as follows: 

In order to ascertain what amount of their compensation was expended for 
the fiscal year ended June 30, 1925, for rent, fuel, lighting, and equipment, a 
questionnaire was sent out to the membership by the officers of the fourth-class 


postmasters’ association * * * 
. * 6 . * a . 
Analyzing these reports it is found that 18.46 per cent of the salaries were 


expended for rent, fuel and light. Allowing 6 per cent interest on investment 
and 10 per cent depreciation of equipment valued at $372,122, the cost of main- 
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taining the offices of these 2,769 reporting postmasters is increased to 21.8 per 
cent of their salaries. The bill proposed- to grant an allowance of 20 per cent, 
but the committee reduced that figure to 15 per cent and unanimously recom- 
mends the enactment of the bill as amended. 

It is apparent from the foregoing report that the allowance was 
designed to reimburse the postmaster in part for the cost to him of 
furnishing post office quarters, fixtures and equipment. The payment 
of an allowance to a postmaster for quarters, fixtures and equipment 
which has been furnished without cost to him by another Govern- 
ment agency or by a State government clearly would be repugnant 
to the original purpose and intent of the legislation to reimburse a 
postmaster in part for quarters, fixtures and equipment furnished at 
personal expense. 

Accordingly, any allowance payments made after August 14, 1964, 
in a situation in which the postmaster does not furnish quarters, fix- 
tures or equipment are invalid and recovery of such payments from 
the postmasters involved should be effected. 


[ B-157183 J 


Military Personnel—Record Correction—Payment Resulting From 
Correction—Acceptance Effect 


The acceptance by an officer of the uniformed services of an amount less than the 
full amount due, occasioned by an error in computing the payment made incident 
to the correction of his military records under 10 U.S.C. 1552, the general purpose 
of which is “to correct an error or remove an injustice,” and to authorize payment 
of all amounts “which are found to be due” on account of a record correction, 
does not constitute the release contemplated by the act of October 25, 1951, now 
covered by section 1552, that of foreclosing questioning the basis of a record 
correction after settlement; therefore, absent an intent to pay or accept less 
than the amount due on account of a record correction, and authority existing 
for reforming releases to correct mutual mistakes and give effect to the intent 
of the parties, the release clause contained in the 1951 act does not preclude 
recalculation of payments to correct an undisputed error, and the additional 
payment to the officer to correct the error in computing the sum due him on 
account of the record correction may be retained by him. Overrules 34 Comp. 
Gen. 188 ; 40 id. 116. 


To the Secretary of the Navy, September 15, 1965: 


The legality of a payment made to Lieutenant Arnold Miller, 
USNR, 617 594, pursuant to a correction of his naval records based 
on action taken by the Board for the Correction of Naval Records 
has been considered. The record indicates that there was due Lieuten- 
ant Miller the sum of $2,786.68 incident to the correction of his record 
which was approved by the Assistant Secretary of the Navy on 
June 20, 1960, pursuant to the provisions of 10 U.S.C. 1552. However, 
he was paid only $1,975.55 in 1960 incident to that correction. Later 
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it was determined that he should have been paid the additional sum 
of $811.13, which was paid to him in 1962. Exception was taken to 
that payment and the payee objects on the basis that recovery is not 
proper. The legality of that additional payment is now in question. 
Section 1552 of Title 10, U.S. Code, authorizes the correction of 
military and naval records to correct an error or remove an injustice 
and authorizes payment of a claim for pay and allowances found to 
be due as the result of such record correction, but also provides that: 


A claimant’s acceptance of a settlement under this section fully satisfies the 

claim concerned. 
That provision is a codification of the provision contained in section 
207(c) of the Legislative Reorganization Act of 1946, approved 
August 2, 1946, ch. 753, 60 Stat. 837, as added by section 1 of the act 
of October 25, 1951, ch. 588, 65 Stat. 656, 5 U.S.C. 19la(c), which 
reads as follows: 

The acceptance by the claimant of any settlement made pursuant to * * * this 
section shall constitute a complete release by the claimant against the United 
States on account of such correction of record. 

In the past this Office has given a strict interpretation to those 
provisions and has concluded that the acceptance of an amount that 
was less than the full amount due under the law based on the corrected 
record was a release by the claimant of his claim against the United 
States. 34 Comp. Gen. 188; 40 Comp. Gen. 116. Cf. 34 Comp. Gen. 
456. However, the Court of Claims has taken a less strict view of those 
provisions (see Hiett v. United States, 131 Ct. Cl. 585) and since our 
interpretation of those provisions may have resulted in a conclusion 
inconsistent with the basic general purpose of the statute “to correct an 
error or remove an injustice” the effect of acceptance of a payment 
under that statute has been re-examined. 

It will be noted that the statute does not specifically provide that the 
Government may not make a second payment if the first payment 
accepted pursuant to the record correction is less than the full amount 
due under that record correction. The language of the 1951 statute 
stated that acceptance of a settlement constitutes a complete “release.” 
In codifying that provision of law in Title 10, U.S. Code, by the act 
of August 10, 1956, ch. 1041, 70A Stat. 117, 10 U.S.C. 1552(c), the 
language was changed to read that acceptance of a settlement fully 
satisfies the claim. Since there was no intention to substantially 
change the law in that codification (see section 49(c) of the act of 
August 10, 1956, 70A Stat. 640) and the revisers merely stated that 
the language in the codification “is substituted” for that in the original 
law, resort to the 1951 act to determine the meaning of the terms used 
is permissible. 
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In the Hiett case (1955), where the corrected record showed disa- 
bility retirement and payment of retired pay for the current period 
1951-1953 in amount of $2,538.25 was accepted and a release signed, 
the Court of Claims said that there was no intention to surrender the 
claim for some $9,000 pending in the Court of Claims for the period 
1947-1951 when the plaintiff signed the release and accepted the first 
payment. The Court of Claims rejected the Government’s argument 
that, “regardless of the intention of the parties, the release given by 
the plaintiff has, by the mandate of the statute, the devastating effect 
which is claimed for it.” Pointing out that the purpose of the statute 
was “to correct an error or remove an injustice,” the Court said: 

We see nothing in the language of this statute to indicate that Congress 
intended, when it set out to ease the path of military personnel in obtaining 
justice, to set a trap for the unwary soldier whose records needed correction 
in more than one respect, and who had filed separate applications for those 
corrections. 

The legislative hearings on the 1951 act (see pages 359-363 of the 
hearings before Subcommittee No. 3, Committee on Armed Services, 
House of Representatives on H.R. 1181, 82d Cong., which became the 
act of October 25, 1951) indicate an interest on the part of members 
of the subcommittee in the effect of the release and a concern that it not 
prevent correction of mutual mistakes. There appears to have been 
little thought that an error might occur in the calculation by the finance 
officers because the discussion seems to relate to corrections of mutual, 
mistakes by the Board and the principal concern is to eliminate reviews 
and appeals to other agencies. The explanations offered lend support 
to the view that the provision was intended to foreclose a claimant, 
after accepting settlement, from disputing the record correction on 
which it was based. 

It should also be noted that the statute directed payment of all 
amounts “which are found to be due” on account of the record correc- 
tion. That is the amount which the finance officer was authorized to 
pay, and presumably intended to pay, and it was either error or mis- 
representation to hold out a lesser amount as the amount lawfully due. 
There is nothing to indicate that the finance officer intended to pay 
Lieutenant Miller less than the amount due him under the correction 
of his naval record, or that he intended to accept any amount less than 
the full amount due him. Presumably he made claim for the amount 
due him on a form provided by the Navy Finance Center, which reads 
that “Claim is hereby submitted for all monetary benefits due by reason 
of correction of Naval record * * * pursuant to approved action of 
the Board for Correction of Naval Records * * *.” He accepted the 
payment proffered to him in 1960 in the belief that it was the full 
amount due him under his naval record correction. Under such cir- 
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cumstances and, since there is well-established authority for reforming 
releases to correct mutual mistakes and to give effect to the intent of 
the parties (see 30 Comp. Gen. 335), it may reasonably be concluded 
that the release clause contained in the 1951 act was not intended to 
preclude recalculation of payments to correct an undisputed error in 
computation which was made in attempting to follow the directives of 
the military and naval correction boards. 

Accordingly, it is concluded that the payment in the amount of 
$811.13 to Mr. Miller which he received in 1962 incident to his record 
correction and to which he was entitled as a result of such action may 
be retained by him. Insofar as the decisions cited above are incon- 
sistent with that conclusion, they no longer will be followed. 


[ B-157168 J 


Quarters Allowance—College Attendance—Election Not To Occupy 
Government Quarters 

An officer of the uniformed services who is issued temporary orders for approxi- 
mately 267 days to enable her to fulfill the requirements for a university degree, 
no permanent station change or expenses to the Government for travel and per 
diem being involved, may elect not to occupy assigned quarters and instead 
receive a basic allowance for quarters, the officer without dependents, in a pay 
grade above O-3, and entitled to basic pay, who is not in a travel or leave status 
between permanent duty stations, meeting the requirements of 37 U.S.C. 408, 
and having elected not to occupy Government quarters is entitled to a basic 


allowance for quarters as for an officer of her grade without dependents for the 
period involved. 


To Lieutenant Colonel W. I. Schleh, Department of the Army, 
September 16, 1965: 


Further reference is made to your letter dated May 7, 1965, with: 
enclosures, forwarded here by the Office, Chief of Finance, Washing- 
ton, D.C., in which you request a decision whether Major Ordelle J. 
Schmidt, N 774157, is entitled to basic allowance for quarters, under 
the circumstances described. The request for decision was assigned 
Control No. DO-A-858, by the Military Pay and Allowance Com- 
mittee, Department of Defense. 

By orders dated February 28, 1964, Department of the Army, Office 
of the Adjutant General, Washington, D.C., Major Schmidt, Irwin 
Army Hospital, Fort Riley, Kansas, was permitted to proceed not 
later than September 14, 1964, on temporary duty for a period of 
approximately 267 days at the University of Omaha, Omaha, 
Nebraska, for the purpose of fulfilling requirements for a bachelor 
of science degree in General Education. No permanent change of 
station was effected by such orders. The orders expressly provided 











144 DECISIONS OF THE COMPTROLLER GENERAL (45 


that no expense to the Government would be incurred by reason of 
this temporary duty. 

The record shows that the officer was assigned and occupied Govern- 
ment quarters prior to receipt of orders of February 28, 1964, that she 
continued to occupy those quarters until August 9, 1964, and that she 
was paid basic allowance for quarters for the period August 10, 1964 
through February 28, 1965. It appears that this change in her 
quarters status resulted from her election not to occupy Government 
quarters and instead to receive the basic allowance for quarters. It 
further appears that it was administratively determined on the basis 
of our decisions of August 24, 1962, 42 Comp. Gen. 122, April 21, 1960, 
39 Comp. Gen. 718, and B-139902 dated August 13, 1959, that payment 
of basic allowance for quarters to her was not authorized and the 
quarters allowance paid for the period August 10, 1964 through Feb- 
ruary 28, 1965, is being collected by debt liquidation schedule in the 
officer’s pay account. 

In our decision of August 24, 1962, 42 Comp. Gen. 122, we con- 
sidered the situation of a member without dependents who occupied 
inadequate Government quarters at his permanent duty station which 
were terminated on the day of his departure for a period of temporary 
duty and who upon his return occupied quarters in a new BOQ. 
We held there that since the officer voluntarily occupied Government 
quarters, even though they were inadequate quarters, to include the 
day of his departure for a period of temporary duty, payment of quar- 
ters allowance was not authorized. 

The question considered in our decision of April 21, 1960, 39 Comp. 
Gen. 718, was whether in view of the provisions of section 102 of the 
Deficiency Appropriation Act of 1950, 37 U.S.C. 403(f), a member 
of the Armed Forces, without dependents, is entitled to basic allow- 
ance for quarters for the period he is detached from his permanent 
duty station, assigned to a personnel center for further assignment, 
and is further assigned to temporary duty, with no per diem author- 
ized, at a university for the purpose of completing college studies to 
qualify for a baccalaureate degree prior to reporting to the personnel 
center. These orders involved a permanent change of station and we 
held that under section 102 of the Deficiency Appropriation Act of 
1950, members without dependents while in a leave status between 
permanent duty stations may not receive a basic allowance for quar- 
ters for such period. Also, we pointed out that under paragraph 
5-10a, Army Regulations 37-104, in-effect at that time, a member with- 
out dependents who is furnished or assigned quarters at his permanent 
duty station receives no basic allowance for quarters while away on 
leave. 
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In our decision of August 13, 1959, B-139902, we considered the 
situation of a member without dependents who occupied Government 
quarters at his permanent duty station and who was required to clear 
those quarters prior to his departure under permissive travel orders 
to attend school. We held there that under the statutory provisions 
then in effect, members who are required to clear Government quarters 
in anticipation of prolonged absence continue in the status of members 
who are furnished or assigned Government quarters at the permanent 
duty station and are not entitled under the applicable law and regu- 
lations to basic allowance for quarters while absent from such station 
notwithstanding the fact that they are required under the provisions 
of the permissive travel orders to procure quarters at personal expense 
while attending school. 

It is suggested that the officer may be entitled to payment of the 
reclaim voucher for quarters allowance for the reason that the above 
mentioned decisions may no longer be applicable because of change in 
pertinent law and regulations. It is pointed out that 37 U.S.C. 403 (b) 
now permits an officer without dependents in pay grade above O-3 to 
elect not to occupy Government quarters and instead to receive the 
quarters allowance prescribed for his pay grade, and paragraph 
5-10(a), Army Regulations 37-104, has since been changed accord- 
ingly. (Change 84, April 27, 1964). 

In the decisions of August 24, 1962, 42 Comp. Gen. 122, and Au- 
gust 13, 1959, B-139902, the members involved actually occupied Gov- 
ernment quarters to include the day of departure from permanent duty 
station and both decisions were rendered at a time when the law did 
not afford the member the right to elect not to occupy quarters and 
instead to receive the quarters allowance prescribed for his grade. 
Therefore those decisions are not applicable to the present situation. 
In the decision of April 21, 1960, 39 Comp. Gen. 718, the member was 
in a travel status en route between permanent duty station and, hence, 
that case is distinguishable from Major Schmidt’s case. Also, with 
respect to the no expense provision in the travel orders of Febru- 
ary 28, 1964, it appears that this prohibition was directed against the 
payment of travel and per diem allowances incident to temporary duty 
which does not involve public business. 9 Comp. Gen. 414; 30 zd. 19; 
36 id. 257. 

Under the present provisions of 37 U.S.C. 403(a) and (b) an officer 
without dependents in pay grade above O-3 who is entitled to basic pay 
and who is not in a travel or leave status between permanent duty 
stations (section 403(f) of Title 37), may elect not to occupy assigned 
Government quarters and instead receive the basic allowance for quar- 
ters provided for his pay grade. The plain effect of such provisions 
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is to authorize payment of the basic allowance for quarters to the 
officer concerned during any period when he or she is entitled to basic 
pay, he or she is not in a travel or leave status between permanent 
stations and he or she is not occupying Government quarters. 


Since Major Schmidt was entitled to basic pay, was not in a travel 


or leave status between permanent stations and was not occupying 
Government quarters, she is entitled to a basic allowance for quarters 
as for an officer of her grade without dependents for the period in- 


volved. The collection voucher and supporting papers are returned, 
and Major Schmidt’s pay account should be adjusted accordingly. 


[ B-156579 J 


Quarters Allowance—Dependents—Children—Occupancy of Quar- 
ters Assigned to Another Member 


A Navy officer contributing to the support of his children, who occupying the 
public quarters assigned to their stepfather, an Air Force officer, are not guests 
within the meaning of paragraph 408 of Executive Order No, 11157, although 
properly denied payment of a basic allowance for quarters on behalf of his 
children while on sea duty and after assignment of quarters at his new perma- 
nent station is entitled to payment of a quarters allowance for the period 
that he was in a leave and transient status between the sea duty and the furnish- 
ing of quarters at his new permanent station, an interim period during which he 
did not occupy public quarters. 44 Comp. Gen. 713, modified. 


To C. E. Schmeder, Department of the Navy, September 17, 1965: 


There has been received from the Office of the Comptroller of the 
Navy by second endorsement dated July 21, 1965, a letter dated July 
6, 1965, from Lieutenant Commander Sigmund Abraham, Jr., USN, 
concerning his entitlement to basic allowance for quarters in behalf 
of his children while they occupy quarters assigned to another mem- 
ber. Since this matter was the subject of decision of May 12, 1965, 
44 Comp. Gen. 713, to you, and since the second endorsement appears 
to question, in part, the conclusion reached in that decision, the matter 
will be considered as a request by you for further consideration of 
that decision. 

The facts shown and set forth in the decision of May 12, 1965, are 
that Commander Abraham was on sea duty from January 27, 1962, 
to December 18, 1963, and in a leave and transient status until Jan- 
uary 6, 1964, when he reported to San Francisco Naval Shipyard, San 
Francisco, California, and was assigned to bachelor officers’ quarters 
at Treasure Island the same date. He pays $225 per month for the 
support of the children pursuant to a divorce decree granted in 1959 
and was credited with basic allowance for quarters in behalf of the 
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children from July 1, 1963 to January 13, 1965. His former wife has 
remarried and since June 21, 1963, the children have been living with 
their mother and stepfather, Captain R. C. Dressel, in public quarters 
furnished him in lieu of quarters allowance. 


It was stated in the decision that Executive Order No. 11157 of 
June 22, 1964, based on 37 U.S.C. 403 (as well as an earlier Executive 
order) provides that any quarters under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges 


by a member and his dependents or by the dependents of a member 


on field duty or on sea duty or on duty at a station where adequate 
quarters for his dependents are not available, shall be deemed to have 
been assigned to such member as appropriate and adequate quarters, 
and no basic allowance for quarters shall accrue to such member in 


these circumstances; that in conformity with those provisions, para- 
graph (44037-2a, items 2 and 3, Navy Comptroller Manual, provides 


that a member with dependents is not entitled to basic allowance for 
quarters when his dependents occcupy public quarters (even though 
he does not occupy the same quarters as his dependents), or when his 


dependents occupy quarters while he is on sea duty. It was concluded 


that those regulations preclude payment of a quarters allowance to 
Commander Abraham subsequent to June 20, 1963, the children hav- 
ing resided in public quarters with their stepfather since June 21, 
1963. 

In his present letter Commander Abraham contends that the chil- 


dren are not in public quarters as his dependents nor as dependents 
of Captain Dressel ; that they reside in public quarters solely by reason 
of their relationship to their stepfather, and that the cited provisions 
of the United States Code, Executive order and Navy Comptroller 
Manual are for application only when the dependents occupy public 
quarters in their capacity, relationship and status as dependents of 
a member of a uniformed service. 

In the second endorsement it is pointed out that section 403 of 
Executive Order No. 11157, unlike prior Executive orders, does not 
contain provisions relating to social visits in Government quarters 
and, in fact, provides that that paragraph shall not apply. to occu- 
pancy of quarters as a guest of another member; that based thereon 
Navy regulations were changed to eliminate all restrictions on occu- 
pancy of Government quarters as a guest of another member. It 
further states that the decision does not mention the rule under which 
basic allowance for quarters was denied for the period the officer was 
in a leave and transient status and consequently was not assigned 
Government quarters. 
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While the children here involved do not occupy Government quar- 
ters as dependents of Commander Abraham, they do occupy Govern- 
ment quarters assigned to a member of the uniformed services. Un- 
der the regulations the member need not occupy the same quarters as 
his dependents to be denied the allowance. Since Commander Abra- 
ham’s dependents have lived with their mother and stepfather not as 
visitors on a temporary basis, but have occupied the quarters assigned 
to their stepfather, Captain Dressel, as their only home since June 
20, 1963, they may not be regarded merely as guests within the mean- 
ing of paragraph 403 of Executive Order No. 11157 so as to entitle 
Commander Abraham to an allowance for quarters in their behalf 
while he also occupied Government quarters. 

In decision of March 19, 1951, B-96991, there was considered (ques- 
tion la) whether a master sergeant who was furnished quarters for 
himself and whose wife occupied the servant’s room in public quarters 
furnished a commissioned officer as part remuneration for her work 
as a housemaid and was not charged rent for her room, could be paid 
a basic allowance for quarters on behalf of his wife under section 
302(f) of the Career Compensation Act of 1949, 37 U.S.C. 403(a). 
In that decision we advised the Secretary of Defense that since the 
enlisted man was furnished quarters by the Government and his wife 
occupied Government-owned or controlled quarters not on a rental 
basis expressly authorized by law, or on a quasi-rental basis incident 
to employment by the Government, the enlisted man must be consid- 
ered to have been assigned adequate quarters for himself and his 
dependent within the meaning of section 302(b) of the Career Com- 
pensation Act, 37 U.S.C. 403(b), and, therefore, was not entitled to 
a quarters allowance for his wife. In the same decision (question 
5a) under like circumstances except that the enlisted man was not 
furnished quarters, it was held that the one room occupied by the 
enlisted man’s wife incident to her employment as a maid, and not 
occupied by the enlisted man, may not be considered as either assigned 
to or adequate for him and his dependents within the meaning of the 
said section 302(b). Therefore, in the present case it is concluded 
that Commander Abraham is not entitled to the quarters allowance 
while he was on sea duty or after he reported at his new permanent 
station at San Francisco and was assigned quarters. However, upon 
reconsideration of the matter it is concluded that, in line with the 
1951 decision (question 5a) and 39 Comp. Gen. 575, question 1, he is 
entitled to the allowance to the extent otherwise authorized for the 
period December 18, 1963 to January 6, 1964, while he was in a leave 
and transient status incident to a permanent change of station and was 
not furnished quarters. 
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The decision of May 12, 1965, is modified accordingly and payment 
is authorized to the extent indicated above. 


[ B-157324 J 


Appointments — Military Personnel — Termination — Women’s 
Army Corps 

Appointments prior to December 6, 1941, in the Women’s Army Corps originating 
under the Joint Resolution of September 22, 1941, authorizing the temporary ap- 
pointment of officers in the Army of the United States without component, ap- 
pointments continued by the act of July 1, 1943, establishing the Corps in the 
Army, and repealed by the act of July 25, 1947, effective July 1, 1948, and ex- 
tended 1 year by the Women’s Armed Services Integration Act of 1948, from date 
of enactment, June 12, 1948, the act that-established the Corps in the Regular 
Army, terminated June 12, 1949, the suspended repeal provision becoming effec- 
tive automatically, without reenactment on the expiration of the extended period, 
and the appointments made after December 6, 1941 under the Joint Resolution 
that were not terminated by administrative action or some provision of law 
other than the 1948 act continued in effect until March 31, 1953 under the act of 
August 25, 1959. 


To the Secretary of Defense, September 20, 1965: 


Further reference is made to letter of July 23, 1965, from the As- 
sistant Secretary of Defense (Comptroller) requesting a decision as to 
whether appointments in the Women’s Army Corps that originated un- 
der the Joint Resolution of September 22, 1941, 55 Stat. 728, terminated 
(1) on June 12, 1949, pursuant to section 110 of the Women’s Armed 
Services Integration Act of 1948, 62 Stat. 363, or (2) on March 31, 1953, 
under the provisions of the act of August 25, 1959, 73 Stat. 425. The 
question presented is set forth and discussed in Committee Action No. 
362 by the Department of Defense Military Pay and Allowance Com- 
mittee. 

The Joint Resolution of September 22, 1941, authorized the tempo- 
rary appointment of officers in the Army of the United States without 
appointing such persons as officers in any particular component and 
provided that such appointment should continue during the emergency 
existing at that time and for 6 months thereafter. The act of July 1, 
1943, 57 Stat. 371, 50 U.S.C. App. 1551 (1946 Ed.), established the 
Women’s Army Corps for service in the Army of the United States, 
and section 3 of this act, 50 U.S.C. App. 1553 (1946 Ed.), provided 
that the commissioned officers of that corps should consist of women 
appointed as officers in the Army of the United States under the Joint 
Resolution of September 22,1941. The Joint Resolution of September 
22, 1941, and the act of July 1, 1943, were repealed effective July 1, 
1948, by section 2a of the act of July 25, 1947, 61 Stat. 451. 
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On June 12, 1948, prior to the effective date of the repeal of the 1941 
and 1948 acts, there was enacted the Women’s Armed Services Integra- 
tion Act of 1948, the purpose of which was to establish the Women’s 
Army Corps in the Regular Army and to authorize the enlistment and 
appointment of women in the Regular Air Force, Regular Navy and 
Marine Corps, and in the Reserve components of the Army, Navy, Air 
Force, and Marine Corps. Section 110 of that act provided that “Not- 
withstanding the provisions of section 2a of the act of July 25, 1947 
(Public Law 239, Eightieth Congress), neither (i) the Act of July 1, 
1943 (57 Stat. 371), nor (2) the Act of September 22, 1941 (55 Stat. 
728, ch. 414), as amended, insofar as it pertains to officers of the 
Women’s Army Corps heretofore appointed thereunder, shall be re- 
pealed until that date which is twelve months after the date of enact- 
ment of this Act.” The legislative history of the Women’s Armed 
Services Integration Act of 1948, indicates that this delay of 1 year in 
the effective date of the repeal of the 1943 and 1941 acts as they applied 
to officers of the Women’s Army Corps was necessary in view of the fact 
that under section 2a of the act of July 25, 1947, the Women’s Army 
Corps would otherwise terminate on July 1, 1948. The delay to June 
12, 1949, was intended to permit an orderly transition from the 
Women’s Army Corps to the new Reserve status. 

Section 2 of the act of August 25, 1959, Public Law 86-197, 73 Stat. 
425, 10 U.S.C. 3441 note, provided that “All appointments made after 
December 6, 1941, in the Army of the United States without compo- 
nent under the joint resolution of September 22, 1941 (ch. 414, 55 Stat. 
728), that were not earlier terminated by administrative action or 
specific provision of law may be considered to have continued in 
effect until the close of March 31, 1953.” 

In decision of October 7, 1955, 35 Comp. Gen. 191, we held that all 
appointments in the Army of the United States made under the 1941 
act, not continued under other provisions of law, terminated on June 
30, 1948, the effective date of repeal of the 1941 act. The legislative 
history of section 2 of the act of August 25, 1959 (pages 4 and 5 of 
S. Rept. No. 727 to accompany H.R. 3365 which became Public Law 
88-197) shows that section 2 was intended to overcome that decision. 

The Military Pay and Allowance Committee suggests the possibility 
that the above-quoted section 110 of the Women’s Armed Services 
Integration Act of 1948 may be viewed as a specific provision of law 
terminating WAC appointments for purposes of the act of August 25, 
1959. On the basis, however, that it properly should be regarded as 
simply an authorization for the continued recognition of appoint- 
ments as they then existed, the Pay Committee expresses the view the 
WAC appointments that origindted under the Joint Resolution of 
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September 22, 1941, should be regarded as continuing in effect until 
March 31, 1953, under the provisions of the act of August 25, 1959. 

By its own terms section 110 of the Women’s Armed Services Inte- 
gration Act of 1948 did no more than suspend the repeal of section 2a 
of the act of July 25, 1947, and the act of July 1, 1943 (creating the 
Women’s Army Corps), until June 12, 1949. Hence we find no sound 
basis for viewing it as a specific provision of law terminating appoint- 
ments made under the 1941 act. As a general rule, an act suspended 
for a fixed period of time becomes effective automatically and without 
reenactment on the expiration of that period. See 82 C.J.S. Statutes, 
section 304. Thus, except for the 1-year delay in the effective date 
of the repeal provisions of the 1947 act, the status of WAC appoint- 
ments made under the act of September 22, 1941, was no different for 
purposes of those repeal provisions than other appointments in the 
Army of the United States made under the 1941 act. Consequently, 
it is our view that, as was the case of all other appointments made 
under the Joint Resolution of September 22, 1941, WAC appointments 
made under that resolution were terminated by its repeal, notwith- 
standing the effective date of such repeal was delayed until June 12, 
1949. 

The primary purpose of section 2 of the act of August 25, 1959, was 
to validate until March 31, 1953, “All” appointments made after 
December 6, 1941, under the Joint Resolution of September 22, 1941, 
that were terminated by its repeal and which were not earlier termi- 
nated by administrative action or specific provision of law. Since 
there is nothing in the legislative history of that section indicating 
that Congress intended to exclude from its benefits certain classes of 
officers, it is our view that WAC appointments that originated under 
the Joint Resolution of September 22, 1941, and not otherwise termi- 
nated by administrative action or some provision of law other than 
section 110 of the Women’s Armed Services Integration Act of 1948, 
may be considered as having continued in effect until March 31, 1953, 
under the 1959 act. 

The question presented is answered accordingly. 


[, B-157195 J 


Transportation—Military Personnel—Foreign Transportation Op- 
erated at Expense of United States—Reimbursement Basis 


Although members of the uniformed services who utilize their privately owned 
conveyances for their own and dependents’ travel on a permanent change of 
station to and from Berlin, including all travel in East and West Germany, 
may not be reimbursed the cost of transportation or paid monetary allowances in 
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lieu of transportation under paragraphs M4150-1, M4203-5 and M7000-13 of the 
Joint Travel Regulations when rail transportation is made available by a foreign 
government at no cost to the United States or to them, when the travel involved 
could be performed on trains of the German Federal Railway operated sub- 
stantially at the expense of the United States and considered Government con- 
veyances within the contemplation of M1150-6, defined as “any transportation 
facility owned, leased, or chartered by the Government,” the regulations respect- 
ing the availability and utilization of Government conveyances are for considera- 
tion in reimbursing the members utilizing their privately owned conveyances. 


To the Secretary of the Army, September 22, 1965: 


Further reference is made to your letter dated June 24, 1965, with 
enclosures, requesting a decision on the propriety of reimbursement of 
the cost of transportation or payment of monetary allowances to mem- 
bers assigned to Berlin who utilize their privately owned conveyances 
for their own and dependents’ travel on a permanent change of station 
to and from Berlin, including all travel in East Germany and West 
Germany, irrespective of the availability of special regularly sched- 
uled United States military forces passenger trains operating between 
Bremerhaven and Frankfurt, West Germany, and Berlin. This re- 
quest was assigned Control No. 65-22 by the Per Diem, Travel and 
Transportation Allowance Committee. 

The governing statutory authority, 37 U.S.C. 404 and 406, provides 
generally that under regulations prescribed by the Secretaries con- 
cerned members of the uniformed services shall be entitled to receive 
travel and transportation allowances for themselves and their de- 
pendents for travel performed under orders. With regard to travel 
in foreign countries and areas, the regulations promulgated under 
the above provisions of law and incorporated in the Joint Travel 
Regulations—paragraph M4150-1 as pertaining to a member’s perma- 
nent change-of-station allowances, paragraph M4203-5 as pertaining 
to a member’s temporary duty travel and paragraph M7000-13 as 
pertaining to dependents’ travel—expressly prohibit reimbursement 
of the cost of transportation or the payment of monetary allowances 
in lieu of transportation in those instances where transportation is 
available to a member or for his dependents by a foreign government, 
at no cost to the United States or the member. 

In a letter dated September 19, 1963, the Assistant Secretary of the 
Air Force (Financial Management) requested our decision as to the 
legality of proposed changes to paragraphs M4203-5 and M7000-13 of 
the Joint Travel Regulations whereby the prohibition as set forth 
therein would apply only when the member utilizes transportation 
made available by a foreign government without charge rather than 
by reason of the availability of such limited transportation. It was 
stated in that letter, among other things, that the only transportation 
then currently being furnished members and dependents without 
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charge on a regular basis by a foreign government was that furnished 
by the German Government for travel bet ween Berlin, Frankfurt and 
Bremerhaven. By our decision of April 10, 1964, 43 Comp. Gen. 675, 
we expressed the view, based on the representation made by the As- 
sistant Secretary of the Air Force concerning the availability of free 
German Government rail transportation between the cities mentioned 
and in line with our prior decisions there cited, that under the law 
and regulations there is no authority for the payment of mileage where 
it is shown that neither the Government nor the member would not 
have been required to pay any charge for travel which the member 
might have performed by rail in Germany, and that the record 
presented did not justify the proposed revision of the regulations. 

You say in your letter that the “Berlin trains” do not constitute 
available transportation furnished to the United States by a foreign 
government without charge because a// the costs of these trains are 
charged to dollar funds made annually available by obligational au- 
thority. In support thereof, you state, in substance, (1) that the 
passenger cars and sleepers constituting the special regularly sched- 
uled trains operated by the German Federal Railway are owned by 
the United States and, while the locomotive and crews belong to the 
German Federal Railway, the train is moved over the German railway 
system in accordance with a contract between the United States Army 
and the German Federal Railway at an agreed rate per axle per 
kilometer, the payment being made from the total dollar obligational 
authority authorized the Department of the Army in Europe; (2) that 
payment of maintenance costs of the United States-owned rolling 
stock used on the trains is also made from that fund source; and (3) 
that the salaries of the regular assigned United States military per- 
sonnel to each train (an officer as train commander, an enlisted member 
as conductor, and usually 3 military police) are charged to the annual 
appropriations used for this purpose. Also, you have furnished us 
with copies of 2 executed AE Forms 39 “United States of America 
Military Forces Passenger Transportation Warrant” to indicate the 
form issued to the German Federal Railway for the movement of each 
train. 

In our decision of April 10, 1964, we said that we understood from 
a report dated March 23, 1964, to us from the Office, Chief of Finance, 
Department of the Army, that travel on trains between Berlin, Frank- 
furt and Bremerhaven is paid for out of funds allocated for the sup- 
port of the Army and that such funds include both appropriated funds 
and DM funds (Deutschemarks) made available by the German Gov- 
ernment. While the amount of the DM funds made available was not 
disclosed, we said that presumably the amount was sufficient to pay 
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for the transportation involved on the German trains operating be- 
tween Berlin, Frankfurt and Bremerhaven and the fact that sufficient 
DM funds may not be available for the total expenses of the Army 
was not a sufficient basis for us to conclude that such rail transporta- 
tion was not in fact free as the Assistant Secretary of the Air Force 
had reported. 

In connection with this matter, it is noted that in a report dated 
December 15, 1958, from the Finance and Accounting Officer, Head- 
quarters, Berlin Command, APO 742, it was stated with respect to 
travel between Berlin and Helmstedt on the German Railway System, 
that the trains involved are operated exclusively for Berlin Occupa- 
tion Status of Forces Personnel; that a portion of the passenger cars 
on each train are owned by the United States Government; that the 
remainder are leased from the German Railway System; that the 
German Railway System is reimbursed from occupation funds for 
rental of the railway owned equipment and use of the rails; and that 
passenger warrants are issued only to control and account for per- 
sonnel. That report was considered in our decision of June 25, 1959, 
38 Comp. Gen. 871, in which we concluded that the trains were not 
“commercial carriers” within the meaning of paragraph M6550 of 
the Joint Travel Regulations. Presumably, the facts set forth in the 
above report of December 15, 1958, would also apply to the operation 
of the trains here involved. Apparently it was on the basis that the 
German Railway System is reimbursed from occupation funds pro- 
vided by the German Government for movement of the trains and 
use of its rails and equipment that the Assistant Secretary of the Air 
Force stated in his letter of September 19, 1963, that transportation 
was available from a foreign government without cost to the United 
States for travel between Berlin, Frankfurt and Bremerhaven. 

While the payment for the operation of the trains apparently is 
made from occupation funds made available by the German Govern- 
ment, it now appears that at least a part of the passenger cars and 
sleepers making up the trains are owned by the United States and 
that Army personnel assigned to the trains are paid from appropriated 
funds. Hence, it is evident that transportation on these trains is not 
furnished entirely free by the German Government. On the contrary, 
a substantial part of the expenses appears to be borne directly by the 
United States. The record does not disclose the portion of the expenses 
of operating the trains that is paid from occupation funds or whether 
these funds would otherwise be available to the Army for other 
purposes, but it seems to be the administrative position that the 
entire expense incident to operating the trains should be viewed as 
borne by the United States since payment is said to be made from 
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funds made available as “a part of the total dollar obligational 
authority authorized the Department of the Army in Europe.” 

Accordingly, in view of the representations made and the facts 
otherwise appearing, we will not hereafter regard transportation on 
these trains as transportation available to a member or his dependents 
“by a foreign government, at no cost to the United States or the 
member” within the meaning of paragraphs M4150-1, M4203-5, and 
M7000-13 of the Joint Travel Regulations. However, since the trains 
are operated by the German Federal Railway System at the request 
of the United States for the movement of Government personnel and 
since all expenses incident thereto apparently are borne directly by the 
United States, except to the extent that payment is made from funds 
provided by the German Government, it is our view that these trains 
should be regarded as Government conveyances within the contempla- 
tion of paragraph M1150-6 of the Joint Travel Regulations. That 
paragraph defines the term “Government Conveyance,” unless other- 
wise qualified, as “any transportation facility owned, leased, or 
chartered by the Government.” Consequently, the provisions of the 
regulations with respect to the availability and utilization of Govern- 
ment conveyances will hereafter be for consideration in circumstances 
where the travel involved could be performed on these trains. 


[B-156453 J 


Quarters Allowance—Dependents—Proof of Dependency—Divorce 


Validity 


A member of the uniformed services who was remarried after the grant of an 
cx parte divorce to his wife, who although signing the local municipal register 
of residents and appearing in court had not otherwise established a residence or 
domicile, and where the member served with papers and a summons in New York, 
New York, failed to appear or file an answer, is not entitled to a basic allowance 
for quarters on account of a dependent wife, the foreign court lacking jurisdic- 
tion of the subject matter of the divorce in the absence of actual residence or 
domicile of at least one of the parties to the divorce, the validity of the ex parte 
divorce is too doubtful to warrant payment of the allowance claimed incident to 
the remarriage of the member, notwithstanding the New York Court of: Appeals 
recognized a bilateral Mexican divorce in Rosenstiel v. Rosenstiel, and lacking 
indication similar recognition would be extended to a unilateral or ez parte 
divorce, the service of process upon the member is not regarded as equivalent to 
an actual appearance in the foreign court. 


To Captain Arthur B. Wiltshire, September 23, 1965: 


Reference is made to letter of September 2, 1965, from your attorney 
requesting review of our decision of April 27, 1965, B-156453, to the 
effect that the validity of your marriage following the ex parte divorce 
granted in Mexico to your former wife is too doubtful to warrant 
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payment of a basic allowance for quarters on account of a dependent 
(wife). 

The record indicates that you married Joan Whiteman on June 1, 
1957, in New York, New York, and that on February 14, 1962, she 
was granted a divorce by the First Civil Court of Bravos District, 
State of Chihuahua, Republic of Mexico. It appears that she signed 
the local municipal register of residents and physically appeared 
before the Mexican court, but apparently did not otherwise establish 
a residence or domicile there. It is stated that on January 20, 1962, 
you were served with papers for Petition for Divorce and other papers 
including the summons of the Mexican court in New York, New York, 
but that you did not appear or file an answer in the Mexican action. 

Claim for basic allowance for quarters on account of a dependent 
(wife) is asserted on the basis of your marriage on June 20, 1964, in 
Baltimore, Maryland, to Vera J. Hoddrick. It appears from a copy 
of the marriage certificate that she was “divorced,” but the record 
here contains no other information concerning her marital status. 

Your claim was denied on the basis that, unless a foreign court 
granting a divorce has jurisdiction of the subject matter of the di- 
vorce by reason of actual residence or domicile of at least one of the 
parties, its decree of divorce will not, under the rules of international 
comity, be recognized in one of the States of the United States, even 
though the laws of such foreign country do not make residence or 
domicile a condition to its court’s taking jurisdiction. We pointed out 
that, while there is authority for the view that a spouse who is divorced 
by a foreign decree and who thereafter remarries, thus accepting the 
benefits of the foreign divorce decree, is estopped to deny the validity 
of such foreign divorce, the Federal Government is not estopped from 
challenging the validity of such foreign divorce decree when its in- 
terests might be adversely affected. 

Your attorney now urges that your Maryland remarriage should 
be considered valid on the basis of the decision of July 12, 1965, of 
the New York Court of Appeals in Rosenstiel v. Rosenstiel. In that 
case the Court of Appeals held that a divorce granted by a Mexican 
court which conforms to Mexican law should be recognized in New 
York if the Mexican court acquired jurisdiction of the parties by the 
plaintiff’s signing a municipal register of residents and physically 
appearing before the court and presenting a petition for divorce and 
if the defendant appeared by a duly authorized attorney who filed 
an answer submitting to the court’s jurisdiction and admitting the 
allegations of the petition, even though the divorce was granted on 
grounds not accepted in New York and the plaintiff was physically 
present in Mexico for a brief period of only about 1 hour. Clearly 
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there was no intention of establishing a domicile in Mexico, nor was 
there what New York courts would regard as a bona fide residence, 
but the court determined that the plaintiff had met the requirements 
of Mexican law to maintain a divorce action. By virtue of the plain- 
tiff’s personal appearance and the defendant’s appearance in and 
submission to the Mexican court by an attorney, the New York court ap- 
parently also determined that the Mexican court had acquired jur- 
isdiction in Mexico “over the marriage as a legal entity,” and that 
the divorce “judgment is recognized as valid by the Republic of Mex- 
ico.” The New York court concluded : 


A balanced public policy now requires that recognition of the bilateral di- 
vorce be given rather than withheld and such recognition as a matter of comity 
offends no public policy of this state. [Italics supplied.] 

There is nothing in that decision to indicate that the New York 
Court of Appeals intended to indicate that similar recognition would 
be extended to a unilateral or ex parte Mexican divorce (one granted 
by a court having no personal jurisdiction over the defendant spouse) 
even though the defendant spouse was personally served with process. 
On the contrary, in Rosenstiel itself the New York Court of Appeals 
stressed the appearance of the defendant spouse in that case by at- 
torney and made numerous references to “bilateral” Mexican di- 
vorces; that jurisdiction had been obtained over the plaintiff by his 
physical presence before the Mexican court “and jurisdiction of the 
other has been acquired by appearance and pleading through an 
authorized attorney.” It referred to “a long series of decisions over a 
period of a quarter of a century in the New York Supreme Court 
* * * recognizing the validity of bilateral Mexican divorces,” in con- 
trast to cases in which a divorce was obtained where there was 

* * * physical submission to the jurisdiction by one, with no personal service 
of process within the foreign jurisdiction upon, and no appearance or sub- 
mission by, the other, decision has been against the validity of the foreign de- 
cree (Caldwell v. Caldwell, 298 N.Y. 146 [1958]; Rosenbaum v. Rosenbaum, 309 
N.Y. 371 [1953]). [Italics supplied. ] 

Thus the general tenor of the New York Court of Appeals decision 
in Rosenstiel itself seems to be against recognition of ex parte Mex- 
ican divorces. 

The discussion of the New York Supreme Court, Appellate Di- 
vision, in the case of Burford v. Burford, 261 N.Y.S. 2d 489 (1965), 
indicates that it is extremely doubtful that the New York courts would 
recognize an ea parte Mexican divorce. In that case the husband 
obtained an ex parte divorce in Texas to which State he moved his 
domicile and which was entitled to full faith and credit as to the 
dissolution of the marriage, even though service of process had been 
made on the defendant. spouse in New York, who neither appeared nor 
answered in the Texas action. The court said: 
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* * * Personal service of process issuing out of the Texas court upon the 
wife in New York could not confer personal jurisdiction over her by the Texas 
court (Vanderbilt v. Vanderbilt, 1 N.Y. 2d 342, 351, 153 N.Y.S. 2d 1, 7, 1385 N.E. 
2d 553, 557, affd. 354 U.S. 416, 77 S. Ct. 1360, 1 L. Ed. 2d 1456; Pennoyer v. 
Neff, 95 U.S. 714, 24 L. Ed. 565). 

In the companion case of Wood v. Wood, decided by the New York 
Court of Appeals on the same date as Rosenstiel, the New York Su- 
preme Court, at Special and Trial Term, 245 N.Y.S. 2d 800, 804 
(1963), had said: 

* * * If the wife had gone tu Chihuahua and had obtained a divorce by service 
on her husband in New York, but without his appearance, that divorce would 
have been void (Alfaro v. Alfaro, 5 A.D. 2d 770, 169 N.Y.S. 2d 943, aff'd 7 N.Y. 
2d 949, 198 N.Y.S. 2d 318, 165 N.E. 2d 880). 

In the Wood case there was a personal appearance by the plaintiff 
and appearance by the defendant spouse “through a duly authorized 
attorney.” While the New York Supreme Court decision was re- 
versed in that case as to recognition of the Mexican divorce on grounds 
of comity by the New York Court of Appeals, we must assume that 
the statement of law there contained concerning an ea parte foreign 
divorce represents the law of New York in the absence of a decision 
by the New York Court of Appeals that an ex parte foreign divorce 
will be recognized where the defendant spouse is personally served 
with process in New York. See also Hytell v. Hytell, 254 N.Y.S. 2d 
851, 854 (1964), where the New York Supreme Court said: 

Mexican decrees are recognized in this state if “the petitioning spouse has 
appeared in person and the answering spouse in person or by attorney.” Rosen- 
stiel v. Rosenstiel, * * * 253 N.Y.S. 2d 206, 209 * * *. 

Compare, also, Vanderbilt v. Vanderbilt, 1385 N.E. 2d 553, 153 
N.Y.S. 2d 1 (1956), affirmed 354 U.S. 416 (1957), where the defendant 
spouse was not served with process in the divorce forum and did not 
appear before the divorce court, but “process in which was served on 
the wife in New York.” In that case the Nevada divorce was valid 
in New York (because of the plaintiff’s domicile in the divorce forum) 
as to the marital status only, but not as to property or separate per- 
sonal rights. Even though the New York court held that the Nevada 
divorce had effectively dissolved the marriage, it entered an order 
directing the plaintiff husband to make support payments to his wife, 
and such order was affirmed by the United States Supreme Court. A 
similar decision was rendered by the New York Court of Appeals in 
Estin v. Estin, 296 N.Y. 308, 73 N.E. 2d 113 (1947), affirmed 334 U.S. 
541 (1948), in which the husband, after establishing a domicile in 
Nevada, obtained a divorce after personal service of process in New 
York on the wife, who did not appear in the Nevada action. In the 
case of Lynn v. Lynn, 302 N.Y. 193, 97 N.E. 2d 748 (1951), cert. den. 
342 U.S. 849 (1951), however, prior to the Nevada divorce action 
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the wife had obtained a separation from her husband in New York 
with an order for support, and the wife had personally appeared in 
the Nevada divorce action. In that case the New York Court of 
Appeals held that, even though the Nevada decree made no provision 
for alimony and the wife made no claim for support in the Nevada 
divorce action, the Nevada court had jurisdiction of the wife’s person 
and the power to determine her right to alimony, so that the Nevada 
divorce decree terminated the alimony provisions of the prior New 
York judgment and hence the New York Court of Appeals would not 
authorize the amendment of the prior New York separation decree 
so as to increase the alimony there awarded her (which the former 
husband had voluntarily continued to pay). 

There has been no showing that the New York Court of Appeals 
has regarded the service of process in New York upon the defend- 
ant New York resident spouse in a foreign divorce case as equivalent 
to actual appearance in the case. 

Accordingly, the validity of the ex parte Mexican divorce in this 
case as well as the subsequent Maryland marriage are too doubtful 
to warrant our allowance of your claim. See Longwill v. United 
States, 17 Ct. Cl. 288 (1881), and Charles v. United States, 19 Ct. Cl. 
316 (1884). 


[ B-157450 J 


Transportation—Dependents—Military Personnel—Deployment 
Without Home Port or Yard Change 


Navy members attached to ships and staffs deployed overseas for at least a year 
without a change in home port or home yard, duty analogous to that of personnel 
assigned to overseas restricted areas, may be authorized transportation for 
dependents and household goods to a designated place, and paragraphs M7005—1 
and M8253-2b of the Joint Travel Regulations, as announced in Joint Determina- 
tion 42-65, covering members issued change-of-station orders, may be amended 
accordingly, the members deployed overseas for a prolonged period of time, the 
maintenance of a residence at the home port or home yard no longer serves the 
purpose for which intended and could result in undue hardship; therefore, con- 
tinued residence may be regarded as the unusual circumstances contemplated 
by 37 U.S.C. 406(e), that authorizes the transportation of dependents, baggage, 
and household effects whether or not permanent change of orders issued, and 
the dependency situation of the members permanently assigned to the vessels con- 
cerned is the same as the newly assigned members. 


To the Secretary of the Navy, September 23, 1965: 


Further reference is made to letter dated July 26, 1965, from the 
Under Secretary of the Navy, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee on July 29, 1965, request- 
ing decision whether the Joint Travel Regulations may be amended 
to provide that members attached to ships and staffs deployed away 
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from home port or home yard for an indefinite period of time under 
the circumstances described below may be authorized transportation 
for dependents and household goods to a designated place in accord- 
ance with paragraph M7005 of the Joint Travel Regulations. The 
request was assigned Control No. 65-24 by the Per Diem, Travel and 
Transportation Allowance Committee. 

It is stated in the letter that operational commitments in the 
Western Pacific have required that certain specified ships and staffs 
be deployed in that area for an indefinite period of time; that it is 
contemplated that these ships and staffs will be away from their home 
ports and home yards in the United States for at least a year; that the 
Navy does not intend to bring ships and staffs back to their home ports 
or home yards until their presence is no longer required in the Western 
Pacific; and that since personnel now assigned to these ships and staffs 
will be separated from their dependents for at least a year, it appears 
such duty is analagous to that of personnel assigned to overseas 
restricted areas, insofar as concerns transportation of dependents and 
household goods entitlements prescribed by paragraphs M7005 and 
M8253 of the Joint Travel Regulations. Also, it is stated that the 
current regulations (Joint Determination 42-65, July 14, 1965) pre- 
scribe entitlement to transportation for dependents and household 
goods to be a designated place incident to receipt of permanent change- 
of-station orders assigning a member to a ship or staff which has been 
assigned to such overseas area for a contemplated continuous period 
of 1 year or more from the issue date of the member’s orders. It is 
pointed out that members who are on permanent duty on board ships 
or with such staffs at the time that the ships or staffs are deployed to 
the overseas area for a prolonged period are not covered by the regu- 
lation because the home port, home yard, or the permanent duty station 
is not changed. 

The proposed amendments as we understand them would authorize 
the transportation of dependents and household effects of members on 
permanent duty on board a vessel to designated places upon deploy- 
ment of the vessel to an overseas area for more than a year without 
change of home port or home yard. Similar authority is provided 
in paragraphs M7005-1 and M8253-2b of the Joint Travel Regulations 
as revised and set forth in Joint Determination 42-65, July 14, 1965, 
for members upon assignment to such vessels. The regulations as set 
forth in Joint Determination 42-65 have not heretofore been con- 
sidered by this Office. 

Under the pertinent statute, 37 U.S.C. 406, and the Joint Travel 
Regulations issued pursuant to the statute, a duly authorized perma- 
nent change of station fixes the member’s right to transportation of his 
dependents and household effects, within prescribed limitations, from 
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the old permanent station to the new, or as otherwise provided. Sec- 
tion 411(d) of Title 37 provides in pertinent part that the Secretary 
concerned shall define the words “permanent station,” which definition 
shall include a short station or the home yard or home port of a vessel 
to which a member of the uniformed services may be ordered, and that 
an authorized change in the home yard or home port of such a vessel 
is a change of permanent station. 

A permanent station is defined in paragraph M1150-10a of the Joint 
Travel Regulations as the post of duty or official station (including the 
home port or home yard of a vessel insofar as transportation of 
dependents and household goods is concerned) to which a member is 
assigned or attached for duty other than “temporary duty” or 
“temporary additional duty.” Under such provisions the duty station 
of a member assigned to a vessel, insofar as his right to the transpor- 
tation of dependents and household effects is concerned, is the home 
yard or home port of the vessel to which he is assigned for duty. 
Under normal circumstances, therefore, a right to transportation of 
dependents and household effects accrues for members assigned to a 
vessel only upon a change in home port or home yard of the vessel. 
43 Comp. Gen. 639. 

Section 406(e) of Title 37 of the code provides, however, that when 
orders directing a permanent change of station for the member con- 
cerned have not been issued, or when they have been issued but cannot 
be used as authority for the transportation of his dependents, baggage, 
and household effects, the Secretaries concerned may authorize the 
movement of the dependents, baggage, and household effects and pre- 
scribe transportation in kind, reimbursement therefor, or a monetary 
allowance in place thereof, in cases involving unusual or emergency 
circumstances including those in which the member is serving on 
permanent duty at stations outside the United States, in Hawaii or 
Alaska, or on sea duty. 

Section 406(e) was derived without substantive change from section 
303(c) of the Career Compensation Act of 1949, ch. 681, 63 Stat. 814. 
In our decision of July 16, 1958, 38 Comp. Gen. 28, we considered the 
provisions of section 303(c) of the 1949 act under which the Secre- 
taries concerned could in unusual or emergency circumstances, author- 
ize the movement at Government expense of the dependents and bag- 
gage and household effects of a member when orders directing a 
change of permanent station for the member had not been issued, or 
when such orders had been issued but could not be used as authority 
for the transportation of the dependents, baggage and household 
effects. We expressed the view that basically the statute authorized 
the Secretaries concerned to issue regulations providing for the early 
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return of dependents and household effects of members only because 
of actual conditions of an emergency nature arising at overséas duty 
stations which justified such return and which generally could not 
arise, or are most unlikely to arise in the case of members serving in 
the United States. While the emphasis of the statutory provision is 
upon the advance return of dependents, the legislative history of the 
law indicates an intent to provide authority for movement of depend- 
ents and household effects between points in the United States incident 
to unusual or emergency situations when the member is on sea duty. 
In S. Rept. No. 733, on H.R. 5007, 81st Cong., 1st sess. (which became 
the Career Compensation Act of 1949), on page 22, the Senate Com- 
mittee on Armed Services, referring to section 303(c) stated in perti- 
nent part as follows: 

This subsection also includes provisions for the transportation of dependents 
even though there is involved no change of station in order that dependents may 
travel at Government expense between points in the United States where the 
service member is on sea duty or on duty outside the the United States at a post 
of duty where dependents are not permitted to accompany him. * * * [Italics 
supplied. ] 

Normally, a member assigned to a vessel will desire to have his de- 
pendents reside at or near the home port or home yard to which his 
ship will return at frequent or regular intervals. In the case, however, 
of a vessel which is scheduled to be away from its home port or home 
yard for prolonged periods there would appear to be no reason for 
dependents to maintain a residence at the home port or home yard. In 
such a situation the home port or home yard is no longer serving its 
purpose. In that view we believe that the circumstances presented 
in the Under Secretary’s letter where operational commitments in the 
Western Pacific have required that certain ships and staffs be deployed 
away from their home ports and home yards for at least a year to areas 
where dependents are not permitted—clearly a departure from the 
usual or normal experience of Navy members assigned to vessels and a 
situation in which continued residence at the home port or home yard 
could result in undue hardship to the members and their dependents— 
may be regarded as unusual circumstances contemplated by section 
406(e). On that basis we see no reason for objection to the provisions 
of the revised paragraphs M7005-1 and M8253-2b of the regulations as 
announced in Joint Determination 42-65. 

Since the dependency situation of members permanently assigned 
to the vessels here concerned is the same as that of the newly assigned 
members and since for the purposes of section 406(e) of Title 37 of 
the code it is immaterial whether permanent change-of-station orders 
have been issued, we have no objection to amending the regulations 
as proposed. 

Accordingly, the question is answered in the affirmative. 


— 
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Quarters Allowance—Dependents—Husband’s Dependency—Ac- 
tual Dependency Requirement 

The husband of an officer of the uniformed services, a graduate student at a uni- 
versity who in addition to a 9month stipend of $1,800 receives $100 each month 
from the officer while at the university and $300 for each of the 3 remaining 
months of the year is not a dependent within the meaning of 37 U.S.C. 401 to 
entitle the officer to the payment of a basic allowance for quarters as for a de- 
pendent, the officer not contributing over one-half of the support of her husband, 
as required by section 401, does not have a dependent, and the husband accepting 
a stipend in order to attend classes for his future advantage is not incapable of 
self-support on account of mental or physical infirmity. 


To F,. Norman Hearn, Department of Health, Education, and Wel- 
fare, September 23, 1965: 


Further reference is made to your letter dated August 23, 1965, 
PHS : FIN, forwarding, for determination of dependency, application 
for basic allowance for quarters provided for an officer with depend- 
ents signed by S.A. Surgeon Barbara R. Seligtnan, Serial Number 
23320, claiming as a dependent, her husband, Joseph P. Stauffer. 

The officer certified that her husband, to whom she was married on 
June 12, 1965, is a graduate student at John Carroll University, Cleve- 
land, Ohio, and receives a 9-month stipend of $1,800; that his living 
expenses are $300 a month; and that she contributes $300 a month for 
his support from June through August and $100 per month from 
September through May. 

It is provided in 37 U.S.C. 401 that a person is not a dependent of a 
female member of a uniformed service unless he is in fact dependent 
on her for over one-half of his support. In our decision, B-113093, 
of February 16, 1953, 32 Comp. Gen. 364, interpreting a similar provi- 
sion contained in section 102(g) of the Career Compensation Act of 
1949, approved October 12, 1949, ch. 681, 63 Stat. 804, 37 U.S.C. 231(g) 
(1958 Ed.), it was held that to be regarded as in fact dependent on a 
female member a husband must, on account of physical or mental in- 
capacity, or for other reasons, be incapable of self-support. It is not 
alleged that the officer’s husband is unable to support himself on ac- 
count of mental or physical infirmity. It appears that he is capable 
of earning a living and that he has accepted the 9-month stipend in 
order to attend classes of instruction for his future advantage. No 
reason is given for his failure to obtain employment for his support 
during the months of June, July and August. Therefore, on the pres- 
ent record, we may not conclude that the officer has a dependent hus- 
band within the meaning of 37 U.S.C. 401. 
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Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Retired Pay Cost of Living Increases—Dual Compen- 
sation Act Reduction Formula 


The immediate cost of living increase in the retired and retainer pay of mem- 
bers and former members of the uniformed services that is authorized by sec- 
tion 5(a) of the act of August 21, 1965 to reflect changes since 1962 in the Con- 
sumer Price Index is an increase within the contemplation of section 201(a) 
of the Dual Compensation Act and affects the operation of the formula contained 
in the section to proportionately increase the basic $2,000 of retired pay that 
is not subject to reduction when a retired Regular officer holds a civilian posi- 
tion, the reference to 10 U.S.C. 1401a(b), prescribing procedure for a price index 
increase on a calendar year basis merely describing the changes contemplated 
to keep pace with the rising cost of living; therefore, although the immediate 
cost of living increase authorized by section 5(a) of the 1965 pay act is not an 
increase pursuant to section 1401la(b), it nevertheless is an increase authorized 
to reflect changes in the Consumer Price Index and comes within the meaning 
of the Dual Compensation Act. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Retired Pay Cost of Living Increases—Dual Compen- 
sation Act Reduction Formula 


The limitation in the application of the immediate cost of living increase provided 
in section 5(a) of the act of August 21, 1965 to members or former members of 
the uniformed services who are entitled to retired pay or retainer pay computed 
under rates of basic pay in effect before the effective date of the act, September 
1, 1965, having no effect on retired or retainer pay computed under the rates 
of basic pay established by the 1965 act, a future cost of living increase in ac- 
cordance with 10 U.S.C. 1401la(b), as amended by section 5(b) of the 1966 act, 
would affect the operation of the formula contained in section 201(a) of the 
Dual Compensation Act to cause a proportionate increase in the basic $2,000 of 
retired pay that is not subject to reduction when a retired Regular Officer holds 
a civilian position. 


To the Secretary of Defense, September 23, 1965: 


Reference is made to letter of September 13, 1965, from the Assist- 
ant Secretary of Defense (Comptroller), presenting. for decision un- 
der Department of Defense Military Pay and Allowance Committee 
Action No. 366 the following questions: 


1. Does the cost of living increase in retired and retainer pay of members 
and former members of the uniformed services, effective 1 September 1965, 
authorized under section 5(a) of Public Law 89-132, approved 21 August 1965, 
affect the operation of the formula contained in section 201(a) of the “Dual 
Compensation Act” so as to increase the amount of $2000 as provided therein to 
reflect changes in the Consumer Price Index? 

2. If the answer to question 1. is affirmative, may it be considered that the 
operation of the formula contained in section 201(a) of the “Dual Compen- 
sation Act” is affected also as to any officer of any regular component of the 
uniformed services who is or becomes entitled to retired pay computed under 
rates of basic pay in effect on or after the effective date of Public Law 89-132? 


Section 201(a) of the Dual Compensation Act, approved August 19, 
1964, Public Law 88-448, 78 Stat. 484, 5 U.S.C. 3102, is as follows: 
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(a) Except as provided by subsections (b), (c), and (e) of this section, a 
retired officer of any regular component of the uniformed services shall receive 
the full salary of any civilian office which he holds, but during a period for 
which he receives salary, his retired or retirement pay shall be reduced to an 
annual rate equal to the first $2,000 of such pay plus one-half of the remain- 
der, if any. In the operation of the formula for reduction of such pay under 
this subsection, such amount of $2,000 shall be increased, from time to time, 
by appropriate percentage, in direct proportion to each increase in such pay 
effected pursuant to the provisions of section 140la(b) of title 10, United States 
Code, to reflect changes in the Consumer Price Index. 


Section 1401a of Title 10, U.S. Code, which was added by section 
5(g) of the Uniformed Services Pay Act of 1963, approved October 2, 
1963, Public Law 88-132, 77 Stat. 213, prescribed the procedure to be 
followed thereafter in effecting increases in retired pay. That proce- 
dure was based on the Consumer Price Index published by the Bureau 
of Labor Statistics and provided that when such price index increased 
by 3 percent or more for a calendar year the retired pay or retainer pay 
of members and former members of the military services should be 
increased by the same percentage in order that such retired pay or 
retainer pay might keep pace with the rising cost of living. 

The legislative history of the act of August 21, 1965, Public Law 
89-132, 79 Stat. 545, shows that although the price index had risen by 
more than 3 percent before that act was passed, the formula provided 
in 10 U.S.C. 1401a(b), requiring that any increase be made on the basis 
of an annual determination, would prevent any increase in retired 
pay before April 1966. Therefore, the formula prescribed in 10 U.S.C. 
1401a(b) was changed by section 5 of the act of August 21, 1965, sub- 
section (a) providing for an immediate increase in retired pay based 
on the increase in cost of living since 1962 as reflected in the Consumer 
Price Index for August 1965 and subsection (b) authorizing retired 
pay increases thereafter on the basis of an increase of at least 3 percent 
in the price index over a 3-month period rather than a 1-year period. 

Section 201(a) of the Dual Compensation Act, quoted above, pro- 
vides that the basic amount of retired pay ($2,000) which a retired 
Regular officer shall receive before deduction on account of receipt 
of civilian salary shall be increased proportionately whenever an in- 
crease in retired pay is effected “pursuant to the provisions of section 
1401a(b) of title 10, United States Code, to reflect changes in the Con- 
sumer Price Index.” The legislative history of section 201(a) indi- 
cates that there was some difficulty in working out the formula by 
which the retired pay of a retired officer of a Regular component who 
holds a civilian office in the Government should be reduced. The figure 
of $2,000 (plus one-half of the remainder) was the result of a com- 
promise. It apparently was intended that as retired pay was increased 
as provided by law to reflect changes in the Consumer Price Index, 
the $2,000 amount was to be increased proportionately. Since the only 
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provisions relating to an increase in retired pay on that basis were 
contained in 10 U.S.C. 1401la(b), such provisions were mentioned in 
section 201 (a) of the Dual Compensation Act as part of the descriptive 
language relating to the changes in retired pay the Congress had in 
mind, i.e., increases reflecting changes in the Consumer Price Index. 
While the increase authorized by section 5(a) of the 1965 pay act is 
not an increase pursuant to the provisions of 10 U.S.C. 1401a(b), it 
nevertheless is an increase authorized by Congress and its obvious 
purpose is to reflect changes in the Consumer Price Index. Hence, 
it appears that such increase comes within the meaning and purpose 
of section 201(a) of the Dual Compensation Act. Question 1 is an- 
swered in the affirmative. 

Subsection 5(a) of the 1965 act, 10 U.S.C. 1401 note, is as follows: 

The retired pay or retainer pay of a member or former member of a uniformed 
service who is entitled to that pay computed under rates of basic pay in effect 
before the effective date of this Act shall be increased, effective that date, by 
the per centum (adjusted to the nearest one-tenth of 1 per centum) that the 
Consumer Price Index (all items—United States city average), published by 
the Bureau of Labor Statistics, for the calendar month immediately preceding 
the effective date of this Act has increased over the average monthly index for 
calendar year 1962. 

Since the increase authorized by the above-quoted subsection is lim- 
ited in application to retired pay or retainer pay “computed under 
rates of basic pay in effect before the effective date of this Act,” that 
provision could have no effect on retired pay or retainer pay computed 
under the rates of basic pay established by the 1965 act. Persons who 
are or who become entitled to retired pay or retainer pay computed 
under the 1965 pay rates may in the future become entitled to an in- 
crease in such pay in accordance with 10 U.S.C. 140la(b) as amended 
by subsection 5(b) of the 1965 act, in which case the increase in pay 
would cause a proportionate increase in the basic amount of retired 
pay referred to in the formula contained in section 201(a) of the Dual 
Compensation Act. Question 2 is answered accordingly.’ 


[ B-157398 J 


Leaves of Absence—Home Leave Travel of Overseas Employee— 
Military Service Credit 


A civilian employee on the basis of 2 years of military service performed during 
an assignment in Puerto Rico is not entitled to the home leave authorized in 
5+ U.S.C. 2062(f) for an employee completing 24 months of continuous service 
overseas, absent an indication in the Annual and Sick Leave Act of 1951, as 
amended, and its legislative history that leave accrues during a tour of military 
duty not otherwise covered by military or annual leave, and the reference to 


“military service’ as service abroad in the Civil Service Regulations implement- 
ing section 2062(f) having as its purpose the prevention of an interruption in 
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the requirement for “24 months continuous service abroad,” or any other 
extended period of service that is unrelated to earning home leave, its intended 
meaning will be clarified. 


To Maurice F. Row, United States Department of Justice, Septem- 
ber 24, 1965: 


Your letter of August 3, 1965, points out that an employee who has 
been assigned to the San Juan, Puerto Rico, office since July 6, 1961, 
performed military duty from April 9, 1963, and returned to his 
position on May 14, 1965, immediately upon completion of such mili- 
tary service. You ask whether he would earn home leave while in 
the military service. 

We note that you are asking the question at this time rather than 
on the voucher which would pay for the home leave since to grant 
such leave and then be advised that it was improper would present 
obvious problems. 

5 U.S.C. 2062(f) reads, in pertinent part, as follows: 

* * * Upon completion of 24 months of continuous service outside the United 
States, officers and employees may be granted, in accordance with regulations of 
the President, leave of absence at a rate not to exceed 1 week for each 4 months 
of such service without regard to any other leave provided by this title, for use 
in the United States, or, if their respective places of residence are outside the 


area of employment, in the Commonwealth of Puerto Rico or the possessions 
of the United States. 


Executive Order No. 10530 dated May 10, 1954, as amended by 
Executive Order No. 10903 dated January 9, 1961, reads, in pertinent 


part, as follows: 


Section 2. The United States Civil Service Commission is hereby designated 
and empowered to perform the following described functions without the approval, 
ratification, or other action of the President : 


* * * * * x * 


(e) The authority vested in the President by section 203(f) of the Annual 
and Sick Leave Act of 1951, as amended (65 Stat. 680; 74 Stat. 799-800; 5 U.S.C. 
2062(f)), to prescribe regulations governing the granting of leave of absence 
as therein described. 


The Civil Service Commission has issued regulations concerning 
home leave, in pertinent part, as follows: 


Sec. 630.601. “(c) Service abroad means service .. . by an employee at a post 
of duty outside the United States and outside the employee’s place of residence 
if his place of residence is in the Commonwealth of Puerto Rico or a possession 
of the United States.” 

Sec. 630.608. “For the purpose of this subpart, service abroad: (c) Includes 
... (3) time spent in the Armed Forces of the United States which interrupts 
service abroad, .. .” 

Sec. 630.605. “(a) For each month of service abroad, an employee earns home 
leave . . . inthe amounts set forth in the following table: . . .” 


We have obtained the views of the Civil Service Commission as to 
the intent of the above regulations which are as follows: 
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When read literally, these regulations provide that an employee would earn 


home leave while he is absent in military service. This was not intended. The 
inclusion of military service as service abroad was primarily for the purpose of 
preventing an interruption of the requirement for “24 months of continuous 
service abroad” or any other instance where there was a requirement for an 
extended period of service unrelated to the earning of home leave. 


In view of the foregoing explanation and as the Annual and Sick 
Leave Act of 1951, as amended, 5 U.S.C. 2061 note, including the 


legislative history thereof, fails to contain any indication that leave 
accrues during a tour of military duty not otherwise covered by mili- 


tary or annual leave, we conclude that the employee here involved 


would not earn home leave for the period he was absent in military 
service, April 9, 1963 to May 14, 1965, during his assignment overseas. 
We note that annual and sick leave has never been regarded as accru- 
ing under similar circumstances. 


We understand that a clarifying change will be made in the 
regulations. 
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[ B-145465 J 


Interest—General Rule—-Foreign Claimants 
The rule that interest on claims against the United States may not be paid in 
the absence of a contract or statute providing payment of interest is applicable 


to claims arising in foreign countries as well as to claims arising in the United 
States and, therefore, interest on a claim for unpaid rent for premises in West 
Germany may not be allowed. 


To Hermann Becker, October 5, 1965: 


Further reference is made to your letter of September 18, 1965, re- 
questing review of settlement of August 19, 1965, which disallowed 


your claim for interest on unpaid rent for the premises at 19 
Rhabanusstrasse, Fulda, West Germany, for the period January 1, 


1949 through September 30, 1950. 


The claim for interest was disallowed for the stated reason that the 
payment of interest by the Government of the United States on its 
unpaid accounts or claims may not be made except where interest is 
stipulated by contract or is provided by the laws of the United States. 
You were advised that since neither of the above requirements was 


present incident to your claim there was no proper basis for allowance. 

The foregoing rule is supported by numerous court decisions. In 
Gray v. Dukedom Bank, 216 F. 2d 108, the court stated— 

Interest on claims against the United States, even where payment has been 
unreasonably delayed, does not follow automatically upon allowance of the claim. 
In the absence of constitutional requirements interest can be recovered against 
the United States only if express consent to such a recovery has been given by 
the Congress. * * * [Italics supplied.] 

In Smyth v. United States, 302 U.S. 329, at page 353, the Supreme 
Court of the United States stated— 


* * * The rule is established that in the absence of contract or statute evincing 
a contrary intention, interest does not run upon claims against the Government 
even though there has been default in the payment of the principal. 

The same court in the case of Seaboard Air Line Ry. v. United States, 
261 U.S. 299, 304, stated the rule, as follows: 

The rule is that, in the absence of a stipulation to pay interest or a statute 
allowing it, none can be recovered against the United States upon unpaid accounts 
or claims. United States v. Rogers, 255 U.S. 163, 169; United States v. North 
American Transportation and Trading Co., 253 U.S. 330; United States v. North 
Carolina, 136 U.S. 211, 216; Angarica v. Byard, 127 U.S. 251; Harvey v. United 
States, 113 U.S. 243. 

The foregoing rule is applicable to our own nationals as well as 
foreign nationals. Regardless of the long delay in the payment of 
your rental claim and the reasons therefor in view of the above rule 
and the absence of any statute providing for the payment of interest 
upon settlements by our Office we have no basis for allowing the in- 
terest claimed. 


Accordingly, the disallowance is sustained. 
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Family Allowances—Separation—Type 2—Common Residence 


An enlisted member of the uniformed services who by means of an allotment 
of pay on behalf of his dependent mother which enables her to maintain a home 
that he sometimes shares is not considered to be maintaining the home as his 
residence for entitlement to type 2 family separation allowance provided under 
37 U.S.C. 427(b). 


To Major W. B. Gatrell, Department of the Army, October 5, 1965: 


By ninth indorsement dated August 26, 1965, the Office of the Chief 
of Finance, Department of the Army, forwarded your letter of January 
5, 1965, with enclosures, requesting a decision as to whether family 
separation allowance is payable to Victor A. Flores, Specialist fourth 
class, Regular Army, for the period commencing September 21, 1964, 
under the circumstances disclosed. The request for a decision was as- 
signed DO No. A-867, by the Department of Defense Military Pay 
and Allowance Committee. 

You state that a military pay voucher covering payment of family 
separation allowance (type II) to Victor A. Flores, on behalf of his de- 
pendent mother, who is residing in Lima, Peru, has been presented to 
you for payment. You state further that Specialist Flores was 
ordered to his present overseas station from Fort Amador, Canal Zone, 
in March 1964, at which time his grade was E-3. He was promoted to 
his present grade (Specialist E-4) effective May 18, 1964, and com- 
pleted 4 years for pay purposes on September 20, 1964. The depend- 
ency of his mother was established effective February 28, 1961, and the 
enlisted member has been contributing to her support by means of class 
Q and E allotment payments. You express doubt as to the propriety of 
paying the voucher because of uncertainty as to whether the member is 
maintaining a “common household” as set out in 43 Comp. Gen. 444. 
If the voucher is determined to be payable, you request further ad- 
vice in view of the fact that paragraph 7000-11, Joint Travel Regu- 
lations, precludes transportation at Government expense for dependent 
parents who do not actually reside in the household of the service 
member, whether family separation allowance type Ii, would continue 
to accrue to the member on behalf of his dependent mother if he should 
choose never to move her to his duty station to qualify for future 
transportation at Government expense. Also, whether such allowance 
would continue to accrue on behalf of his mother if he were to become 
married, reside with his wife in the vicinity of his duty station, and 
continue to be entitled to the basic allowance for quarters by reason 
of not occupying Government quarters. 

In transmitting your request for a decision, the Office of the Chief 
of Finance states that the Department of Defense Military Pay and 
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Allowance Committee believes that additional guidance is necessary 
as to the evidence required to substantiate a determination that a mem- 
ber meets the common residence criteria set out in 43 Comp. Gen. 444. 
Reference is made to our decision in 45 Comp. Gen. 36, involving a 
somewhat similar case, wherein we stated in effect that in the absence 
of evidence that the member has maintained a household for his de- 
pendent which he shared when the opportunity presented itself at any 
: time during periods of leave or at such other times as his duty assign- 
ment might permit, whether or not it is located at the home port or 
i 
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station from which he proceeded to the duty assignment involved, no 
authority existed for the payment of family separation allowance un- 
der section 427(b). Also, advice was requested as to whether the cer- 
tification made by Specialist Flores constituted sufficient evidence for 
determining whether the member maintained a common residence, 
and, if not, what evidence would be required in this and similar cases. 

Section 427(b), Title 37, United States Code, provides in pertinent 
part, as follows: 
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(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition of any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a mem- 
ber of a uniformed service with dependents (other than a member in pay grade 
E-1, E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allow- 
ance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station or a place near 
that station is not authorized at the expense of the United States under section 
406 of this title and his dependents do not reside at or near that station; * * * 


vo Nw 


The legislative history of section 427(b) shows that the rational of 
the allowance was that “enforced separations” of servicemen from their 
| families due to military requirement caused added household and 
family expenses when the members are absent for any substantial 
periods of time (see pages 25 and 26 of S. Rept. No. 387, to accompany 
H.R. 5555, which was enacted as Public Law 88-132). In 43 Comp. 
Gen. 332, at page 351, we stated that the allowance was predicated on a 
separation of the member from his dependents by reason of his military 
assignment, and was designed to reimburse him for the additional 
expenses that arise where his dependents reside by reason of his separa- 
tion from them, and that a member would not be entitled to an allow- 
ance under section 427(b) unless he and his dependents were residing 
together immediately preceding the duty involved and the separation 
results from his duty assignment. Basically, therefore, the member 
must be maintaining a residence or household for the use of himself 
and dependents. His absence therefrom, even for protracted periods, 
has been recognized as not defeating his right to the allowance in 
circumstances where it is shown that he likely would rejoin his de- 
pendents there during periods of leave and at such other times as 
his duty assignment might permit. 43 Comp. Gen. 444. It must be 
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his household, however, subject to his management and control, with 
the attending liabilities and responsibilities thereof resting with him. 
45 Comp. Gen. 36. It is not sufficient that he merely allot funds to 
his dependent to enable her to provide herself with a residence that he 
might, if circumstance should arise, visit and temporarily share, for in 
that event it could hardly be said that his absence therefrom in the 
performance of his duties would give rise to the additional expenses 
contemplated by the statute. 

The evidence in this case consists of a statement by the member 
that immediately prior to departure from last permanent station 
(Canal Zone) he had maintained a residence or household for his 
dependents at Lima, Peru, which he “could and/or did share with 
them as a common residence during periods of leave or such other 
times as my duty assignment would permit,” together with a showing 
that he was supporting his mother by an allotment sufficient to pay 
for her rent, food and clothing and other expenses. The home must be 
the member’s and not the dependent’s and in the absence of evidence 
that the member is maintaining the home as his residence and assuming 
the liabilities and responsibilities thereof rather than enabling his 
mother by means of an allotment to maintain a home for herself no 
authority exists for the payment to the member of the family separa- 
tion allowance under section 427(b) of Title 37, United States Code. 
Accordingly, payment of the voucher, which is retained here, is not 
authorized. 


[ B-147096 J 


Statutes of Limitation—Claims—Date of Accrual—Record Cor- 
rection 


An approved Correction Board action which placed an officer on the disability 
retired list retroactive to release from the service in 1946 when the Court of 
Claims had previously established the officer’s right under the law to disability 
retirement pay retroactive to an earlier date than 1946 is, under the rule in 
Haislip v. United States, 152 Ct. Cl. 339, without effect to change an entitlement 
to disability retired pay already existing and, therefore, the Correction Board 
action does not remove the effect of the 6-year period of limitation in 28 U.S.C. 
2501 or the 10-year period of limitation in 31 U.S.C. 7la so as to permit payment 
of disability retired pay for the period barred by the statute of limitations. 


To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 
October 12, 1965: 


Reference is made to your undated letter and enclosures (received 
here July 8, 1965) requesting a decision as to the propriety of refund- 
ing to Captain John M. Barnes, AO 311077, USAF, retired, the 
amount of $2,779.82, representing Contingency Option Act deductions 
made in his retired pay account for the period March 1, 1954 to Jan- 
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uary 31, 1965, inclusive. The matter has been assigned Air Force 
request No. DO-AF-856 by the Department of Defense Military Pay 
and Allowance Committee. 

The Uniformed Services Contingency Option Act of 1953, ch. 393, 
67 Stat. 501-505, became effective November 1, 1953. The provisions 
of that act, as amended by Public Law 87-381, October 4, 1961, 75 Stat. 
810-812, are now codified in Chapter 73, Retired Serviceman’s Family 
Protection Plan, sections 1431-1446, Title 10, U.S. Code (1964 Ed.). 
The record shows that Captain Barnes executed an election on March 
5, 1954, of option 3 combined with option 4 providing for an annuity 
computed at one-eighth of reduced retired pay. Your letter discloses 
that Captain Barnes was retired on August 31, 1963, in accordance 
with the provisions of 10 U.S.C. 1331 and that coverage under the 
Retired Serviceman’s Family Protection Plan on the basis above indi- 
cated was established effective from September 1, 1963. 

The decision rendered in his favor on December 13, 1963, in John M. 
Barnes v. United. States, Ct. Cl. No. 330-61 (163 Ct. Cl. 321), judi- 
cially established Captain Barnes’ right to receive disability retirement 
pay from “in or around April, 1944.” By General Accounting Office 
Claims Division certification dated May 26, 1964, Captain Barnes was 
allowed $27,041.56, representing the net amount found to be due him 
under the decision of December 13, 1963, as disability retirement pay 
for the period August 1, 1955 [under the provisions of 28 U.S.C. 2501 
the Court of Claims was without jurisdiction as to any part of the 
period preceding the month of August 1955] to December 13, 1963, 
inclusive, less Veterans Administration compensation payments for 
that same period and deducting also the retired pay he had received 
under 10 U.S.C. 1331 for the period September 1, 1963 to December 
13, 1963. 

A claim for disability retirement pay (presented by Captain Barnes’ 
attorney in letter dated November 5, 1963) was received in the General 
Accounting Office on November 8, 1963. Therefore, Captain Barnes 
was entitled to be paid disability retirement pay (on a basis consistent 
with the Court of Claims decision of December 13, 1963) retroactive 
to November 8, 1953, only, the period preceding the latter date being 
expressly barred by the provisions of 31 U.S.C. 71a. 

Inasmuch as the record shows that Captain Barnes was legally 
entitled to receive disability retirement pay prior to the month of 
March 1954, his election of options 3 and 4 for an annuity at one- 
eighth reduced retired pay executed by him on March 5, 1954, is re- 
quired to be given effect as of March 1, 1954. Accordingly, the action 
taken by your office in deducting the amount stated, $2,779.82 (in the 
absence of supporting data it is assumed that is the correct amount), 
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from the disability retirement pay found due Captain Barnes for the 
period March 1, 1954 to January 31, 1965, on account of deductions re- 
quired by the Retired Serviceman’s Family Protection Plan was 
correct and proper. See B-144851, May 11, 1961, and the decisions 
therein cited. Payment on the voucher received with your letter is 
not authorized and it will be retained in this Office. 

You state that on May 21, 1964, the Secretary of the Air Force 
corrected Captain Barnes’ military records under authority of 10 
U.S.C. 1552— 


to show that he was not retired 31 August 19683 under the provision of Section 
1331, Title 10, U.S. Code, but that he was placed on the disability retired list 20 
August 1946 under Section 5, Act of 3 April 1989, as amended (P.L. 18, 76th 
Congress). 

A copy of Voucher No. P-4600, in your January 1965 accounts, 
carrying Symbol No. 5947, shows a payment on January 8, 1965, to 
Captain Barnes in the net amount of $24,638.92, citing as authority 
therefor 10 U.S.C. 1552. The net amount of $24,638.92 that was paid 
to Captain Barnes is shown as $55,009.02 (computation of this gross 
amount has not beeen verified), representing disability retirement pay 
for the period August 21, 1946 to May 20, 1964, inclusive, less (1) the 
amount of retired pay he received for the period September 1, 1963 to 
May 20, 1964, (2) less the amount paid to him under the Court of 
Claims decision of December 13, 1963, above referred to, (3) less de- 
ductions for Retired Serviceman’s Family Protection Plan, and (4) 
less Veterans Administration compensation benefits. 

As previously stated, the Court of Claims rendered a decision on 
December 13, 1963, in favor of Captain Barnes on his suit for “retired 
pay for the period commencing August 21, 1946, and extending to such 
time as the court may enter judgment herein” (Par. X VII, Ct. Cl. Pet. 
No. 330-61). The judgment in the amount of $27,041.56 rendered by 
the court on May 18, 1964, covers the period August 1, 1955 to Decem- 
ber 13, 1963, inclusive. Under 28 U.S.C. 2501 the court was without 
jurisdiction as to any part of the period preceding the month of 
August 1955. 

In reaching the conclusion that the plaintiff, Captain Barnes, was 
entitled to the disability retirement pay claimed by him, the court 
made the following specific statements : 

Plaintiff bases his argument upon the continuing claim theory. He alleges 
that the failure of the Army to release him pursuant to the War Department 
Memorandum then in force was contrary to law. Consequently, he argues, he 
was then entitled to disability retired pay which should have been but was not 
paid to him commencing in or around April 1944. He therefore claims the 
amount of such disability retired pay that should have been paid to him during 
the period commencing six years prior to the filing of his petition, that period 
being all that remains open to him under our decisions concerning continuing 


claims. * * * We think that plaintiff is correct. Plaintiff did appear before a 
Retiring Board on March 2, 1944. That Board did find plaintiff to be “incapaci- 
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tated for active service ;” that the incapacity was an “incident of the service ;” 
that it “originated in February 1942;” and that it was “permanent.” 

War Department Memorandum W-605—44 in effect at that time, directed that 
“officers found permanently incapacitated for active service * * * by Army 
retiring boards * * * (a) * * * who do not desire to remain on active duty will be 
relieved therefrom.” [Italics supplied. ] 

Plaintiff * * * clearly indicated his desire to be relieved from active duty. 
Yet, contrary to War Department Memorandum W-605—44, supra, he was not 
relieved. But that Memorandum, promulgated under the authority of the Sec- 
retary of War, had the force and effect of law, and was binding upon the War 
Department and its components. * * * In light of the War Department Memo- 
randum and plaintiff’s clear expression of his desires thereunder, his subsequent 
retention on limited service status was not only wrongful but illegal. As a matter 
of law, plaintiff was relieved from limited service. He had the right, then and 
there, not only to “get out” * * * but to collect disability retirement pay from the 
time of the release due him under the War Department Memorandum. Had he 
then been released as was his right as a matter of law, no other Retiring Board 
would ever have met, and no controversy over Plaintiff’s right to disability retire- 
ment pay would ever have arisen. * * *. [Italics supplied.] 


In the second paragraph following the statements above quoted the 
court added : 


In the instant case plaintiff was released from service as a matter of law, and 
was entitled to disability retirement pay in or around April, 1944. Contrary to 
his lawful right he was retained on a limited service status for another two years. 
But his right to the disability retirement pay had now passed beyond “those 
other claims dependent on prior administrative evaluation” and had become a 
claim “independent of administrative determination”. 


In conclusion the court further stated : 


Consequently, plaintiff is entitled to recover disability retirement pay com- 
mensurate with the rank he held in 1944 when he was released from the service 
as a matter of law pursuant to War Department Memorandum W-605-44. He 
is due such pay from August 18 [1], 1956, to date, this period being still open 
under the statute of limitations [28 U.S.C. 2501]. 

It is amply clear, therefore, that in the decision rendered December 
13, 1963, in favor of Barnes, the court found to be present every ele- 
ment of fact and law required to establish that he should have received 
disability retirement pay effective from August 21, 1946, date of his 
release to inactive duty. Thus, the correction of Barnes’ military 
records on May 21, 1964, under authority of 10 U.S.C. 1552 to provide 
that 

1. The pertinent military records of the Department of the Air Force, relating 
to John M. Barnes, AO 311 077 be corrected to show that on 20 August 1946, he 
was incapacitated for active military service by reason of hepatitis, chronic, 
moderately severe; that the disability was permanent and was the résult of an 
incident of service, having been suffered in the line of duty from disease or in- 
jury while employed on active duty subsequent to 19 December 1940. 

2. All necessary and appropriate action be taken in consonance with this Direc- 
tive. 

did not change any basic fact concerning his military disability retired 
status and the placement of his name on the disability retired list of 
the Army retroactively effective as of August 20, 1946, did not have 


any legal effect on his right, already judicially established by the de- 
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cision of December 13, 1963, to disability retirement pay effective from 
August 21, 1946. 

In the case of Haislip v. United States, 152 Ct. Cl. 339, decided 
January 18, 1961, it was stated “* * * defendant [Government] 
filed a cross-motion on the ground that the claim was barred by the 
statute of limitations [28 U.S.C. 2501].” The majority of the court 
held: 

We are unable to see how the “decision” of the Correction Board gave plaintiff 
any right he had not had all along. No fact appearing in plaintiff's record was 
changed. The facts remained as they had been. On the basis of those facts, 
plaintiff was entitled to bring suit immediately after he was returned to the 
retired list and the denial by the Navy of the claim he now makes. That was in 
1946, which was 13 years before his petition was filed in this case. In that 13 
years the facts and the law governing his rights have not changed. All that 
the “decision” of the [Correction] Board amounted to was a decision that on the 
basis of those facts plaintiff was entitled to the rights he now claims. The 
Board’s decision was merely a legal conclusion based on the law and the facts 
of record, no one of which was changed by the Board. 

The rule in the Haislip case is applicable here. Under that rule 
Barnes acquired no right to disability retirement pay as a result of 
the approved Correction Board action of May 21, 1964, which he had 
not had all along “since in or around April 1944.” Under the 
holding in the Barnes case he had been entitled under applicable pro- 
visions of law (and quite clearly without any change needed in his 
military records) to the disability retirement pay claimed by him, since 
the time the Army wrongfully withheld such pay. The facts concern- 
ing his disability retired status remained as they had been, that is, his 
disability retired status and the law governing his entitlement to disa- 
bility retirement pay were the same after the Correction Board acted 
on May 21, 1964, as they had been ever since April 1944. On the 
basis of the facts found by the court in the decision of December 13, 
1963, he could have brought suit at any time on or after August 21, 
1946 (effective date of his release to inactive duty) and having failed 
to do so until the filing of his petition (No. 330-61) in the Court of 
Claims on August 18, 1961, he was subject to the period of limitation 
prescribed in 28 U.S.C. 2501 on his Court of Claims action and to the 
10-year period stated in 31 U.S.C. 71a on the claim received in this 
Office November 8, 1963. Consequently, the approved Correction 
Board action of May 21, 1964, furnishes no legal basis for the payment 
to him of disability retirement pay for any part of the period barred 
by the provisions of 31 U.S.C. 71a. 

Accordingly, instructions are being issued this date to our Defense 
Accounting and Auditing Division to take appropriate action in your 
disbursing account, Symbol No. 5947, Voucher No. P-4600, as to that 
part of the payment stated in favor of Captain Barnes which covers 
the period preceding November 8, 1953. 
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In the consideration of this case, we have not overlooked the opinion 
of the Court of Claims in the case of Oleson v. United States, Ct. Cl. 
No. 376-64, decided July 16,1965. That decision is not final (a motion 
for rehearing was filed August 16, 1965) and hence a conclusion as to 
its effect, if any, on the present case has not been made. 


[ B-156522 J 


Contracts—Specifications—Deviations—Informal v. Substantive— 
Subcontracting percentages 


The low bid of a joint venture on a construction project offering to subcontract 
90 percent of the work under an invitation requiring the successful contractor 
to perform at least 20 percent of the total work, unless a percentage reduction 
is authorized as advantageous to the Government, is a nonresponsive bid that 
is prejudicial to other bidders, the deviation giving the low bidder an option to 
perform and an opportunity for “bid shopping,” a deviation that is not corrected 
by information submitted after bid opening to the effect that subsidiary corpora- 
tions, controlled by and part of the joint venture organization, had been included 
in the subcontracting percentage, and the provision for reducing the percentage 
of work required to be performed by the contractor when advantageous to the 
Government applying to requests made “during the progress of the work,” the 
deviation giving the low bidder both an opportunity for bid shopping and an op- 
tion whether or not to perform the contract is material and may not be waived, 
therefore, requiring rejection of the bid of the joint venture. 


To the Secretary of the Air Force, October 12, 1965: 


Reference is made to letter of September 20, 1965, from the Chief, 
Procurement Operations Division, Directorate, Procurement Policy, 
Deputy Chief of Staff, Systems and Logistics, reporting on the pro- 
test of F. D. Rich Co., Incorporated, under invitation for bids 04-666- 
65-90. 

The joint venture of Nomellini Construction Co. and F. L. O. E. 
Inc. was low bidder by about $225,000 on a construction project of 
about $4.5 million. Rich has protested against an award to the low 
bidder on the basis that the bid was nonresponsive since it represented 
in its bid that it would subcontract 90 percent of the work, whereas 
the general provisions of the contract require that the contractor per- 
form 20 percent of the work with its own organization. 

The provisions involved are article 74 of the general provisions of 
the contract and a statement on the face of the bid form. Article 74 
states : 


74. PERFORMANCE OF WORK BY CONTRACTOR (AUG. 1961) 


The contractor shall perform on the site, and with his own organization, work 
equivalent to at least twenty percent (20%) of the total amount of the work to 
be performed under the contract. If during the progress of the work hereunder, 
the contractor requests a reduction in such percentage, and the contracting of- 
ficer determines that it would be to the government’s advantage, the percentage 
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of the work required to be performed by the contractor may be reduced ; provided, 
written approval of such reduction is obtained by the contractor from the con- 
tracting officer. 


The statement on the face of the bid is that : 


BIDDER REPRESENTS: That the estimated amount for subcontracting con- 
templated on this procurement is __----_--- percent. 
In the blank space, the low bidder inserted the figure “90.” 

Several days after the opening of bids, Nomellini Construction Co. 
represented to the contracting officer that the joint venture always 
intended to abide by the limitation in article 74. Nomellini stated 
that, if awarded the contract, it intends to employ in the performance 
of the work, certain subsidiary corporations for which the officers of 
Nomellini set the policies and of which the officers own more than 50 
percent of the stock. In view of the control exerted over the sub- 
sidiaries, Nomellini stated that it considered these subsidiaries a part 
of its “own organization” within the meaning of article 74. How- 
ever, it explained further that because the joint venture will subcon- 
tract with these subsidiaries for the work involved it considered that 
it had to include them in the estimate for “subcontracting” it was 
required to show on the face of the bid. 

The contracting officer decided that the bidder’s representation on 
the face of the bid was a material deviation and was therefore non- 
responsive, and he requested authority to award the contract to F. D. 
Rich, the second low bidder. The Air Force Logistics Command 
disagreed with the contracting officer. The September 20 report con- 
curs with the Air Force Logistics Command. 

We believe the purpose of the bidder’s representation statement on 
the face of the bid should have been obvious to all bidders. Since 
general provision 74 indicates that the Government desires that the 
successful contractor perform at least 20 percent of the work with its 
own forces, in our view the obvious purpose of the bidder’s representa- 
tion statement on the face of the bid was to test each bidder’s 
responsiveness to the general provision. Since it isa matter of respon- 
siveness that is involved here, the joint venture is precluded from 
justifying its nonresponsiveness by now attempting to explain why 
_ it was nonresponsive. While the bidder has offered an explanation, 
that information was not furnished with the bid and, as far as we are 
concerned, is information furnished after the bid opening for the 
purpose of making the bid responsive. It is therefore unacceptable. 

The clause requiring performance of 20 percent of the work by the 
contractor’s own organization was included in the invitation pursuant 
to ASPR 18-104 entitled “Subcontracting.” Furthermore, contrary 
to the statement in the report, we believe that the deviation is one 
which affects price and gives the bidder an option not enjoyed by 
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other bidders. It seems reasonable, as contended by Rich, that the 
extent to which a contractor would be required to move its own facili- 
ties and labor to the job site would affect its cost of performance. 
As also contended by Rich, price could be affected by the 20-percent 
requirement because a bidder who contemplated subcontracting out 
90 percent of the work would have a greater opportunity for “bid 
shopping” than a bidder who was limited to subcontracting 80 percent 
of the work. Thus under the joint venture’s bid that bidder would 
have an option because, while the joint venture has now attempted to 
explain away its nonresponsiveness, the situation is such that it could 
stand on a contention that it is not responsive because of the 90-percent 
response if it did not desire to accept an award. This option is preju- 
dicial to other bidders in that it gives the joint venture a privilege 
which is not available to them. 

The report has suggested that the 90-percent estimate could be 
considered consistent with the general provision in that the provision 
permits the contracting officer to reduce the required percentage below 
20 percent if it would be to the Government’s advantage. However, 
this provision is for application only if the request is made “during 
the progress of the work.” That is not the situation here. It is a 
longstanding rule of competitive bidding that, where there is a ma- 
terial change in requirements before an award is made, all bidders 
should be given an opportunity to bid on the new requirement. More- 
over, the report does not suggest that there has been any such change 
especially since it indicates that an award is intended to be made in 
accordance with the 20-percent requirement. 

The cases relied upon in 41 Comp. Gen. 106 and 41 Comp. Gen. 555 
are distinguishable from the immediate case. Unlike here, in neither 
of those cases was the bid nonresponsive to the 20-percent requirement. 
Moreover, the statement which is relied upon in 43 Comp, Gen. 23 that 
the bidder’s estimate is not binding upon the bidder and therefore not 
binding upon the Government is questionable in the light of Moore v. 
United States, 196 U.S. 157. In that case it was held that delivery of 
4,634 tons of coal under a contract for the delivery and acceptance of 
“ ‘about’ 5,000 tons” did not entitle the Government to refuse a tender 
of a subsequent 366 tons. Thus, it appears that there are situations 
where a contractor can choose to rely upon an estimate in a contract 
if it so elects. 

Whether the 90-percent representation can be waived in this case 
we think depends upon whether the 20-percent requirement in the 
general provision could be enforced against the contractor if a con- 
tract containing both statements was awarded to it. As indicated 
above, we have serious doubt that the Government could legally 
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require the contractor to perform according to the general provision 
if the contractor undertook to stand on the fact that it had only 
offered to do 10 percent of the work with its own forces and sought 
to rely upon that as a corollary to its 90-percent representation. 

In view of the foregoing, we conclude that the deviation by the joint 
venture is a material one which cannot be waived and accordingly that 
the bid of the joint venture should be rejected. 


[ B-157500 J 


Leaves of Absence—Military Personnel—Terminal Leave—Civilian 
Employment 


An officer of the uniformed services who, while receiving pay for unused leave 
prior to involuntary retirement under 10 U.S.C. 3921, is employed in a non- 
appropriated fund activity is considered to be in a terminal leave status for 
acceptance of civilian employment within the meaning of the act of November 
21, 1945, 5 U.S.C. 6la—1(a), which not only superseded sec. 1222, Revised Statute, 
requiring termination of military commissions upon acceptance of a civil office, 
but also superseded the dual compensation statutes. 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Election of Status Under the Dual Compensation 
Act—Savings Provision Ineligibility 


A member of the uniformed services who was in a terminal leave status and 
holding a nonappropriated fund activity position on November 24, 1964—the date 
he would have been mandatorily retired under 10 U.S.C. 3921—but for the Uni- 
form Retirement Date Act of April 23, 1980, 5 U.S.C. 47a, making his retirement 
effective December 1, 1964—is considered to be in an active duty status through 
November 30, 1964, rather than in a retired status and, therefore, such officer is 
not entitled to the savings provisions in section 201(f) of the Dual Compensation 
Act, 5 U.S.C. 3102(f), which permits continuation of exempttons for mem- 
bers who were retired and not subject to the dual compensation limitations 
on November 30, 1964, the day prior to the effective date of the 1964 act. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
October 13, 1965: 

Reference is made to your letter of July 9, 1965, requesting a deci- 
sion concerning the amount of retired pay properly payable to Colonel 
Benjamin W. Saurel, O 42 482, USA (Retired), in the circumstances 
related below. Your request for decision has been allocated D.O. 
Number A-865 by the Department of Defense Military Pay and 
Allowance Committee. 

Colonel Saurel retired December 1, 1964, under the provisions of 
10 U.S.C. 3921. He was credited with 27 years 2 months and 20 days 
service for basic pay purposes and 30 years 0 months and 30 days for 
mandatory retirement, computed under the provisions of 10 U.S.C. 
3927 through November 24, 1964. 
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He was in a leave status for the period November 2 through 30, 
1964, and was paid for 44 days accrued leave at retirement. He was 
employed beginning November 2, 1964, as Assistant Division Director 
of the Industrial Relations Division, Navy Ship’s Store Office, Brook- 
lyn, New York, a nonappropriated fund activity. Authority to em- 
ploy the officer in this position as an exception to Memorandum, 
Deputy Secretary of Defense, dated August 27, 1964, was granted by 
the Navy Department by letter of October 21, 1964. 

Your first two questions are whether 

a. Employment by a nonappropriated fund activity while on active duty would 
be considered as holding a “civil office” within the meaning of Title 10, U.S. Code, 
Section 3544, thus causing the officer’s appointment in the Army to terminate 
upon his acceptance of such office or exercise of its function; and, [whether] 

b. Colonel Saurel would be considered in a “terminal leave” status during the 
period 2 November 1964 through 30 November 1964 within the meaning of Public 
Law 226, approved 21 November 1945, which supersedes the provisions of Title 
10, U.S. Code, Section 3544, if the answer to question “a” is yes. 


The act of November 21, 1945, ch. 489, 59 Stat. 584, 5 U.S.C. 61a— 


1(a), provides that any person performing active service in the Armed 
Forces 


may, while on terminal leave pending separation from or release from active 
duty in such service under honorable conditions, enter or reenter employment 
of the Government of the United States * * * and, in addition to compensation 
for such employment, shall be entitled to receive pay and allowances from the 
armed forces for the unexpired portion of such terminal leave at the same rates 
and to the same extent as if he had not entered or reentered such employment. 


In decision of March 28, 1946, 25 Comp. Gen. 677, we held that the 
provisions of that act supersede the provisions of section 1222, Re- 
vised Statutes (now 10 U.S.C. 3544(b)) to the effect that the commis- 
sion of an officer of the Army on the active list shall be vacated upon 
the acceptance of any civil office. Also, it was held that that act super- 
seded the dual compensation statutes and that it applies to members of 
the Regular Army as well as to members of the other components of 
the armed services. Accordingly, question } is answered in the af- 
firmative, making any answer to question a unnecessary. 

Your third question is whether Colonel Saurel’s retired pay was 
properly reduced under the provisions of subsection 201(a) of the act 
of August 12, 1964, Public Law 88-448, 78 Stat. 484, 5 U.S.C. 3102(a). 

Section 201(a) provides in pertinent part that a retired officer of 
any Regular component of the uniformed services shall receive the 
full salary of any civilian office which he holds, but that during a 
period for which he receives salary his retired pay shall be reduced 
to an annual rate equal to the first $2,000 of such retired pay plus 
one-half of the remainder. Subsection 201(f), 5 U.S.C. 3102(f), pro- 
vides in material part that notwithstanding subsection (a) of that 
section, a retired officer of any Regular component who was employed 
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in a civilian office on November 30, 1964, (1) if on that date “he was 
exempt from limitations on compensation,” may elect (A) “to remain 
subject to and continue under such exemption” or (B) to be subject 
to applicable limitations in subsection (a) ; or (2) if, on that date “he 
was subject to limitations on compensation,” he may elect (A) “to re- 
main subject to and continue under such limitations,” or (B) “to be 
subject to applicable limitations and exemptions” of that section. In 
the absence of an appropriate election within the prescribed time the 
retired officer remains in the same status with respect to limitations 
on compensation or exemption therefrom that he occupied on Novem- 
ber 30, 1964. 

You say that, inasmuch as Colonel Saurel was not a “retired officer” 
on November 30, 1964, a question arises as to his right to make an 
election within the prescribed period, or to remain under the prior 
dual compensation laws, which we have held do not apply to employ- 
ment by a nonappropriated fund activity. 36 Comp. Gen. 309 (1956) 
and 43 Comp. Gen. 181 (1963). Section 101(3) of Public Law 88-448, 
5 U.S.C. 3101(3), however, defines “civilian office” as including a 
civilian office or position under a nonappropriated fund instrumen- 
tality under the jurisdiction of the Armed Forces, and consequently 
beginning December 1, 1964, employment by a nonappropriated fund 
activity is a “civilian position” with respect to persons subject to the 
restrictions of that act. 

You say further that Colonel Saurel’s retired pay was reduced be- 
ginning June 1, 1965, in accordance with the provisions of subsection 
201(a) of Public Law 88-448. Colonel Saurel, however, contends 
that, since he was employed in a civilian office prior to December 1964 
which was not considered subject to the dua] compensation laws then 
in effect, he should be considered to remain exempt from those dual 
compensation laws and not subject to the provisions of section 201 (a) 
of Public Law 88-448 in the absence of an election under subsection 
201(f) of that law to be subject to its applicable limitations and 
exemptions. 

In support of his contention there was submitted an unsigned memo- 
randum dated August 1964 which Colonel Saurel advises was prepared 
by the Judge Advocate General, First U.S. Army, together with an 
Addendum to Memorandum, dated April 1965, in which it is stated 
that— 

* * * By Comptroller General decision No. B155458 dated 5 January 
1965 * * * the rate of retired pay for officers subject to involuntary retire- 
ment is computed on the date on which they otherwise would have been retired 
but for the provisions of that section of the Uniform Retirement Date Act re- 
quiring retirement on the first day of the month following that in which they 
reached prescribed age or completed service. Colonel S’ right to a retired rate 
of pay based on the date 24 November 1964 was perfected on 24 November 1964 


and his retirement on 1 December 1964 by virtue of the requirement of the Uni- 
form Retirement Date Act does not alter this right. * * * 
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It is further suggested that in order to properly carry out the legis- 
lative intent established in the Uniform Retirement Date Act, the dual 
compensation laws and applicable decision interpreting them in effect 
on November 24, 1964 (the date the officer would have been retired 
but for the Uniform Retirement Date Act) must be applied in deter- 
mining the rate of retired pay of the member, rather than the Dual 
Compensation Act of 1964, Public Law 88-448, which did not become 
effective until December 1, 1964. 

There is nothing in the language of the Uniform Retirement Date 
Act of April 23, 1930, ch. 209, 46 Stat. 253, 5 U.S.C. 47a, or in its 
legislative history to suggest that it was the intent of the Congress 
that, insofar as is material here, anything other than the rate of re- 
tired pay itself as prescribed in the applicable retirement law should 
be governed by the date retirement otherwise would have occurred if 
that law had not been enacted. Hence it is our view that the provi- 
sions of that law do not provide any basis for holding that Colonel 
Saurel’s status on November 24, 1964, the date on which he would have 
been retired except for the provisions of that law, was such (with re- 
spect to the dual compensation laws) that he should be regarded as 
entitled to the benefits of the savings provisions of section 201(f) of 
the Dual Compensation Act of 1964, Public Law 88-448. Compare 
38 Comp. Gen. 543 (1959). On that date Colonel Saurel was not in 
a retired status, but in an active duty status (see Hironimus v. Durant, 
168 F. 2d 288 (1948), cert. den. 335 U.S. 818 (1948). 

The prior dual compensation laws were repealed by section 402(a) 
of the Dual Compensation Act of 1964, Public Law 88-448, 78 Stat. 
492, and were continued in effect as to certain persons only as provided 
in that law, the pertinent provisions of which are contained in section 
201(f). It provides that a “retired officer” of any Regular component 
who was employed in a civilian office on November 30, 1964, who was 
exempt from limitations on compensation on that day may elect “to 
remain subject to and continue under such exemption.” The exemp- 
tion involved in Colonel Saurel’s case related to employment only while 
on “terminal leave”—that is, while on active duty receiving full active 
duty pay and allowances. It seems clear from the language of the 
1964 law that Congress intended such provision to apply to Regular 
officers who were in a retired status on November 30, 1964, and in that 
retired status were exempt from one or more of the dual compensation 
laws on that date. In its report on H.R. 7381, 88th Cong., which 
became Public Law 88-448, the House Committee on Post Office and 
Civil Service (H. Rept. No. 890, 88th Cong., Ist sess. 9) said: 

Section 201(f) provides that a retired officer of any Regular component of the 


uniformed services who was employed in a civilian office on the day immediately 
preceding the effective date of the subsection may elect to remain subject to and 











184 DECISIONS OF THE COMPTROLLER GENERAL [45 


continue under any applicable limitations on or exceptions to the amount of 
compensation to be received which were in effect prior to such effective date, or 
to be subject to the applicable limitations and exceptions contained in subsec- 
tions (a), (b), (c), and (e) of section 201. 

It is expected that very few Regular officers will be in a position to exercise 
this option because the only Regular officers serving in civilian positions at the 
present time are those serving in positions for which specific statutory exemp- 
tions have been granted from the dual office holding prohibitions of section 2 of 
the act of July 31, 1894, as amended (5 U.S.C. 62). 


An identical explanation appears in the report of the Senate Com- 
mittee on Post Office and Civil Service (S. Rept. No. 935, 88th Cong., 
2d sess. 5). Examples of the exemptions mentioned were contained 
in 5 U.S.C. 63 and 64 (1958 Ed.). 

It is our view that the provisions of section 201(f) of Public Law 
88-448 do not authorize Colonel Saurel to receive his full retired pay 
while holding a civilian office in the United States Government. Ac- 
cordingly, your third question is answered in the affirmative. Also, 
his retired pay should have been reduced under the provisions of sub- 
section 201(a) of Public Law 88-448 effective December 1, 1964, and 
appropriate adjustments should be made. 


[ B-154282 J 


Vehicles—Purchases—Limitation—Vehicles Acquired From Excess 
Property Lists 


The transfers of passenger-carrying motor vehicles between Government agencies 
with or without reimbursement as authorized under section 202(a) of the 
Federal Property and Administrative Services Act of 1949, as amended (40 U.S.C. 
483(a)), that are within the purchase limitations prescribed by 5 U.S.C. 78 do 
not include transfers without reimbursement of excess vehicles for replacement 
or upgrading where an equal number of vehicles are reported as excess and no 
augmentation results in the number of vehicles authorized, or transfers from 
excess property lists for up to 3 months without reimbursement for emergency 
purposes when an agency is unable to secure vehicles from the motor pool 
system and has authority to hire vehicles, the temporary acquisition in the 
nature of a loan eliminating hiring vehicles during emergencies without violating 
the purchase limitation, provided appropriate controls are exercised to preclude 
the utilization of loan procedures to circumvent the limitations contained in 
5 U.S.C. 78. 44 Comp. Gen. 117, clarified. 


To the Administrator, General Services Administration, October 
15, 1965: 

By letter of October 4, 1965, your General Counsel requested that 
we reconsider our decision of September 1, 1964, B-154282, published 
at 44 Comp. Gen. 117. 

The cited decision concluded that transfers of passenger-carrying 
motor vehicles between Government agencies with or without reim- 
bursement as authorized under section 202(a) of the Federal Property 
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and Administrative Services Act of 1949, as amended, 40 U.S.C. 
483(a), are embraced within the limitations set forth in section 5 
of the act of July 16, 1914, as amended by section 16(a) of the act 
of August 2, 1946, 5 U.S.C. 78. 

As pointed out by the General Counsel, section 5 of the 1914 act 
as originally enacted provided that no appropriation should be avail- 
able for the purchase of any passenger-carrying vehicle unless specific 
authority is given therefor; and it prohibited the expenditure of any 
appropriated funds for the purchase, maintenance, repair, or operation 
of passenger-carrying vehicles unless specifically authorized by law. 
In 1946 this section was amended generally and divided into five 
subsections of which only subsections (a) and (e) are pertinent here. 
Subsection (a) provides, with certain exceptions not relevant in this 
case, that no appropriation shall be expended to purchase or hire 
passenger motor vehicles unless specifically authorized by law. 
Subsection (e) provides that: “The acquisition of aircraft or passenger 
motor vehicles by any agency by transfer from another department 
of the Government shall be considered as a purchase within the 
meaning hereof.” The original proscription against expenses for 
maintenance, repair, and operation was eliminated ; but the legislative 
history shows clearly that this was done because it was deemed unneces- 
sary to limit such expenses so long as the original acquisition of vehicles 
is under congressional control. See H. Rept. No. 2186 and S. Rept. 
No. 1636, 79th Cong. 2d sess. 

It was upon the basis of subsection (e), quoted immediately above, 
and related legislative history, that we reached our conclusion in the 
decision we have been asked to reconsider. The request for reconsider- 
ation of that conclusion involves only its application to transfers 
without reimbursement of excess vehicles for replacement or upgrading 
purposes where the agency obtaining such vehicles promptly reports 
as excess an equal number of vehicles. The reasons underlying the 
General Counsel’s request are set forth in the following excerpt from 
his letter : 

Keeping in mind that, at the time of the 1946 Act, transfers of excess property 
from one agency to another were made as a general rule with reimbursement 
(40 U.S.C., 1946 ed., 311 and 31la, now repealed), we think it is reasonable 
to conclude that subsections (a) and (e) were intended (1) to prohibit, in the 
absence of specific statutory authorization, the use of appropriated funds for 
the acquisition of motor vehicles, including the use of such funds to acquire 
excess vehicles, and (2) to preclude agencies from increasing the total number 


of their vehicles unless the increase had first been authorized by an appropriation 
act or other law. ; 

In our opinion there is nothing in the legislative history or in subsections 
(a) and (e) which requires the conclusion that authorization by an appropriation 
act or other law is necessary to permit the transfer of an excess vehicle, without 
reimbursement, as long as the agency receiving the excess vehicle gives up a 
vehicle at the same time. The elimination, through the 1946 amendment, of 
the requirement for specific authorization for the maintenance, repair, or opera- 
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tion of vehicles supports the view that the principal intent of the Congress 
was to maintain control over the use of appropriated funds and the number 
of vehicles held by each agency. 

It is true, of course, that the Federal Property and Administrative Services 
Act of 1949 contains no specific authorization to acquire passenger motor vehicles 
without regard to the provisions of 5 U.S.C. 78. Section 602(c) of the Act, 
40 U.S.C. 474(c), does provide, however, that ‘The authority conferred by this 
Act shall be in addition and paramount to any authority conferred by any 
other law and shall not be subject to the provisions of any law inconsistent 
herewith * * *,.” 

One of the purposes of the Property Act is to promote the maximum utilization 
of excess property and we believe that the interpretation of 5 U.S.C. (a) and 
(e) should be made with this in mind. It seems obvious that it is desirable 
for an agency to replace vehicles which are in poor condition, or which have 
been damaged or wrecked, with excess vehicles when such excess vehicles are 
available, provided the transfer is accomplished without reimbursement and 
on conditions which will preclude an increase in the total number of vehicles 
held by the agency. 

The need for such replacements, particularly in the case of damaged or 
wrecked vehicles, and the possible availability of acceptable excess vehicles 
cannot reasonably be forecast so as to be included in requests for appropriation 
authorizations. 


We agree with the General Counsel’s rationale and would point out 
that notwithstanding any contrary implication appearing therein, our 
decision of September 1, 1964, was not intended to conflict with the 
General Counsel’s views. Our decision was directed toward a situation 
where the number of vehicles authorized for the agency involved 
was augmented through acquisitions from excess property lists. 

A second point raised by the General Counsel is whether the decision 
was intended to preclude the temporary transfer, for up to three 
months, without reimbursement, of excess vehicles needed in emer- 
gencies where vehicles required cannot be supplied by the General 
Services Administration motor pool system. His views on this point 
are stated as follows: 

In the light of the foregoing discussion we do not believe that this type of 
transaction, which is really more in the nature of a loan, was intended to be 
precluded by 5 U.S.C. 78. To hold otherwise would presumably require agencies, 
in emergency situations, to hire motor vehicles from private sources, a result 
which would be most objectionable if excess vehicles are available. 

There is no indication that the subject of temporary use, in emergencies, was 
considered by the Congress in connection with the 1946 Act and, accordingly, 
we do not think that it was the intention to require prior appropriation act 
authority for such use. 

It is not entirely accurate to say that Congress did not consider 
the subject of temporary emergency use of vehicles in connection with 
the 1946 act, if we accept the proposition that the fundamental purpose 
of that act was to maintain control over the number of vehicles held 
by each agency, and we keep in mind that the restrictions imposed 
are with respect to the hire of as well as the purchase of passenger 
motor vehicles. With this fundamental purpose in mind, it is clear 
that even the temporary loan of excess vehicles would dilute the extent 
of congressional control which the act was designed to provide, if, in 
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fact, such loans caused an agency’s total vehicle inventory to exceed 
its authorizations for purchase and hire. However, where an agency 
is authorized to hire vehicles, we agree that the temporary loan of 
excess vehicles under emergency conditions does not of itself do 
violence to the underlying purpose of the act provided that appropriate 
controls are exercised to preclude utilization of loan procedures to 
circumvent the essential purposes of the statute. 
Our decision of September 1, 1964, is clarified accordingly. 


[ B-157346 J 


Pay—Retired—Annuity Elections for Dependents—Time Limita- 
tions—Changes, Ete. 


A change on May 17, 1965 of a valid survivorship annuity election under the 
Retired Serviceman’s Family Protection Plan by an officer involuntarily retired 
July 1, 1965, pursuant to the Navy and Marine Corps “Hump Act” of 1959, may 
not be given effect, 10 U.S.C, 1431(c) prescribing that a “change or revocation 
is not effective if made less than 3 years before the first day for which 
retired or retainer pay is granted” and, although, the officer had he not been 
involuntarily retired would have been subject to retirement under 10 U.S.C. 
6379 on June 30, 1969, a date more than 8 years after the date of the election 
change, he is not protected by the act of August 1, 1964, the act authorizing 
a change or revocation in survivorship annuity for those officers who had they 
continued on active duty would have been retired on the date prescribed by 
sections 6376 or 6377, making no reference to section 6379 retirements ; therefore, 
the reduction in the retired pay of the officer to cover the cost of participating 
in the Retired Serviceman’s Family Protection Plan is required to be based on 
his original election. 


To Major G. Opacic, United States Marine Corps, October 21, 1965: 


In letter dated July 7, 1965, you have requested a decision as to the 
proper amount to be deducted from the retired pay of Lieutenant 
Colonel Philip H. McArdle, 014670, USMC, retired, for purposes of 
the Retired Serviceman’s Family Protection Plan. Your request was 
assigned Control No. DO-MC-862 by the Department of Defense 
Military Pay and Allowance Committee. 

Your letter discloses that prior to the completion of 18 years of 
service Colonel McArdle made a valid election on September 10, 1959, 
under the provisions of 10 U.S.C. 1431(b) and 1434(a) (3) and (c) 
(1958 Ed.) to provide an annuity equal to one-fourth of his reduced 
retired pay for surviving widow and children. It is stated that on 
May 17, 1965, he submitted a change of election in accordance with 
the provisions of 10 U.S.C. 1481(c) and 1434(a)(2) and (c) (1964 
Ed.) to provide an annuity equal to one-half of his reduced retired 
pay for surviving child or children only. 
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It is further stated that Colonel McArdle was involuntarily retired 
effective July 1, 1965, under the provisions of Public Law 86-155, 
August 11, 1959, 73 Stat. 333-338 (known as the Navy and Marine 
Corps “Hump Act” of 1959 (10 U.S.C. 5701 note) ) and that at time 
of retirement he had completed a total of 23 years 9 months and 13 
days’ service of which 22 years 10 months and 19 days was commis- 
sioned service. 

Under the provisions of 10 U.S.C. 1431(c) (1964 Ed.) an election 
may be changed or revoked by the elector before the first day for 
which retired or retainer pay is granted. Section 1431(c) further 
provides, however, that unless made on the basis of restored mental 
capacity under section 1433, the “change or revocation is not effective 
if made less than three years before the first day for which retired 
or retainer pay is granted.” Consequently, insofar as the provisions 
of 10 U.S.C. 1431(c) are concerned, no effect may be given to the 
change of election executed by the subject officer on May 17, 1965, 
inasmuch as such change was made less than 3 years before July 1, 
1965, the first day for which retired pay was granted in his case. 

It is suggested in your letter that, since Colonel McArdle was in- 
voluntarily retired under the provisions of Public Law 86-155, his 
status for purposes of the change in election made by him on May 17, 
1965, under the Retired Serviceman’s Family Protection Plan possibly 
may come within the purview of section 3 of the cited law which, as 
amended by Public Law 88-393, August 1, 1964, 78 Stat. 375, provides 
as follows: 

Notwithstanding section 1431 of title 10, United States Code, a change or 
revocation of an election, an original election, or a new election after a revocation 
of an election made under that section by— 

(1) an officer who is retired under this Act ; or 

(2) an officer who has been considered but not recommended for continuation 


on the active list under this Act and who retires voluntarily before the date 
specified for his retirement under this Act ; 


is effective if made at such a time that it would have been effective had he been 
retired on the date prescribed by section 6376 or 6377 of title 10, United States 
Code. However, an original election or a new election made after a revocation 
is not effective unless made before the convening date of the board that con- 
sidered the officer for continuation. 


Section 6376 of Title 10, U.S. Code, relates to officers not restricted 
in the performance of duty serving in the grade of captain on the 
active list in the line of the Navy and each officer serving in the grade 
of colonel on the active list of the Marine Corps. Section 6377 of 


Title 10, U.S. Code, has no application to officers of the Marine Corps. 
Therefore, neither of these sections (6376 nor 6377) has any applica- 
tion to Colonel McArdle who would have been subject to retirement 
under section 6379, Title 10, U.S. Code (except for his earlier retire- 
ment under the 1959 act), which provides for the retirement of officers 
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on the active list of the Navy or the Marine Corps serving in the grade 
of commander or lieutenant colonel, respectively, on June 30 of the 
fiscal year in which such officer (1) is not on a promotion list, (2) is 
considered as having twice failed of selection for promotion to the 
grade of captain in the Navy or colonel in the Marine Corps, and (3) 
has completed at least 26 years of total commissioned service as com- 
puted under section 6387 or 6388 of Title 10, U.S. Code. It appears 
that under the provisions of 10 U.S.C. 6379, the normal date of retire- 
ment in Colonel McArdle’s case would be June 30, 1969, which date 
is more than 3 years after May 17, 1965, the date he changed his 
annuity election. 

The suggestion that Colonel McArdle’s status be viewed as coming 
within the purview of section 3 of Public Law 86-155, as amended by 
Public Law 88-393, August 1, 1964, notwithstanding that section 6379 
is not mentioned in the 1964 amendment seems to stem from the fact 
that prior to August 1, 1964, section 6379 of Title 10, U.S. Code, was 
listed together with sections 6376 and 6377 in section 3 of Public Law 
86-155, as well as in section 3 of that act as amended effective August 
11, 1959, by section 12, Public Law 86-616, July 12, 1960, 74 Stat. 396. 

No specific statement has been found in the legislative history of 
Public Law 88-393, which amended section 3 of the 1959 law to read 
as quoted above, as to the reason why section 6379 of Title 10, U.S. 
Code, was dropped from the “Hump” act of 1959. The legislative 
history of the 1964 act does disclose, however, that the primary pur- 
pose of H.R. 10322, 88th Cong., which became Public Law 88-393, 
was to extend the Navy and Marine Corps “Hump” authority enacted 
in 1959 (section 8 of which would have terminated operation of that 
act after June 30, 1965) for a period of 5 years or until June 30, 1970, 
and for that reason it was deemed necessary to amend section 3 of the 
“Hump” law of 1959, as amended, so as to secure the benefits of the 
Retired Serviceman’s Family Protection Plan as prescribed in Public 
Law 87-381, October 4, 1961, 75 Stat. 810-812, for officers forced into 


earlier retirement under the “Hump” law. On page 1, S. Rept. No. 
1190, on H.R. 10322, 88th Cong., it is stated that : 


The basic law enacted in 1959 provided authority whereby the Navy and 
Marine Corps, under prescribed procedures, could mandatorily retire Regular 
officers in the grades of commander and captain and Marine Corps equivalents 


[lieutenant colonels and colonels] prior to the normal point of retirement. 


It was further stated in that same report (bottom of page 1 and top 
of page 2) : 


During the period of extension—from 1965 to 1970—this authority [the exten- 
sion of the “Hump” act of 1959 as proposed in H.R. 10822] will be used by the 


Navy and Marine Corps for the purpose of creating vacancies only for the 
grade of captain [Navy] or colonel [Marine Corps]. The problem of the 
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hump no longer exists in either the Navy or Marine Corps with respect to the 
grades of commander [Navy] and lieutenant colonel [Marine Corps]. It should 
be pointed out that as a technical matter this authority would be in existence 
for the grade of commander or lieutenant colonel and could possibly be utilized 
by the boards for the elimination of officers whose performance did not justify 
their being continued on active duty for any purpose. 


On page 3 of the same report there appears the following statement : 


As indicated previously, there are no plans for the continued use of the authority 

for the purpose of mandatorily retiring twice-failed commanders and lieutenant 
colonels prior to the normal retirement point. 
These statements quite clearly have reference to situations of mem- 
bers otherwise covered by the provisions of 10 U.S.C. 6379 which are 
applicable to commanders of the Navy and lieutenant colonels in the 
Marine Corps. 

A statement of similar nature appears in the Hearing on July 9, 1964, 
before the Committee on Armed Services, United States Senate, 2d sess. 
88th Cong., on the same bill, H.R. 10322, as follows (see page 1): 

Both the Navy and Marine Corps do not plan to use the authority for the 
grade of commander/lieutenant colonel and will apply it only to the grade of 
0-6, captain and colonel, between now and 1970. 

Brigadier General O. R. Simpson, USMC, Assistant Chief of Staff, 
G-1, Headquarters, United States Marine Corps, made the following 
comment in his statement at the July 9, 1964, Hearing (see page 7 of 


the Hearing) on the legislation then being proposed as H.R. 10322, 
88th Cong. : 


As anticipated by the committtee, the problem has largely been solved as far 
as promotion to lieutenant colonel is concerned. We do not now anticipate that, 
in future years, it will be necessary to retire lieutenant colonels short of the 26 
years of service provided by the Officer Personnel Act [act of August 7, 1947, ch. 
512, sections 312(c) and 314(a), 61 Stat. 859 and 863, respectively, now codified 


as 10 U.S.C. 6379]. 

The Honorable L. Mendel Rivers (whose statement at the Hearing 
on May 5, 1964, before the full Committee on Armed Services, House 
of Representatives, is quoted in part in your letter) also made the 
following comment (see page 9210 of the Hearing) : 

I would like to mention that while the bill before us [H.R. 10822, 88th Con- 
gress] merely extends existing law which applies to colonels and lieutenant 
colonels, and captains and commanders, there is no present intention to continue 
the humping of Marine lieutenant colonels and Navy commanders at this time. 
However, the authority will be contained in the law and it might be necessary to 


use it at some period during the next five years. For that reason, we are asked 
to extend the present law [Public Law 86—-155, act of August 11, 1959, as 


amended] as it is written. [Italics supplied.] 

It has been noted in examining the legislative history of Public Law 
88-393, act of August 1, 1964, that at no point from the date of its 
introduction in the House of Representatives on March 10, 1964, to 
date of final passage in the Senate on July 20, 1964, did the bill, H.R. 
10322, 88th Cong., ever contain any reference to section 6379 of Title 
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10, U.S. Code. Also, no mention was made with respect to the omis- 
sion of section 6379 from the proposed new section that was to replace 
section 3 of Public Law 86-155 (as then in effect) and which specifi- 
cally included section 6379. The sole explanation seems to lie in the 
fact that, while the “hump” authority of the 1959 law was extended to 
June 30, 1970, for the grade of commander in the Navy and lieutenant 
colonel in the Marine Corps (as well as for the grade of captain in the 
Navy and colonel in the Marine Corps, the particular category neces- 
sitating the 5-year extension of the “hump” law of 1959) there were no 
plans to retire any officer in the grade of commander or lieutenant 
colonel under such authority prior to the completion of 26 years of 
service as prescribed in 10 U.S.C. 6379. Thus, it appears that in all 
likelihood the omission of section 6379 from the context of section 3 of 
Public Law 86-155, as amended by Public Law 88-393, August 1, 1964, 
resulted more from lack of foresight as to the effect of such omission 
in cases—not anticipated—where the “hump” authority might be exer- 
cised to retire a commander or a lieutenant colonel, than any specific 
intent on the part of Congress to deny the Retired Serviceman’s 
Family Protection Plan benefits prescribed in Public Law 87-381, 
October 4, 1961, to section 6379 officers who might be involuntarily 
retired under the provisions of the “hump” law (as extended) during 
the period July 1, 1965 to June 30, 1970. 

While it may be that section 6379 was omitted from Public Law 
88-393 because of a mistaken belief that its retention was not necessary 
in order to protect the rights of persons who might later be involved, 
the fact remains that in its present language section 3 of Public Law 
86-155, as amended August 1, 1964, specifically refers only to sections 
6376 and 6377 of Title 10, U.S. Code. The specific enumeration of 
those two sections and the omission of section 6379, which theretofore 
had been contained therein, may not be overcome by statutory inter- 
pretation. This isa matter for the Congress tocorrect. Cf.41 Comp. 
Gen. 475. 

Since Colonel McArdle does not come within the purview of sections 
6376 or 6377 of Title 10, U.S. Code, and since section 6379 is no longer 
contained in section 3 of the “hump” law, he is not eligible for the 
benefits prescribed therein. Consequently, the reduction of his retired 
pay to cover the cost of his participation in the Retired Serviceman’s 
Family Protection Plan is required to be based on his original election 
of September 10, 1959. 
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[ B-144504 J 


Contracts—Tax Matters—Sales, Etc., Tax Inclusion or Exclusion 


Although the United States Government is liable for the Kentucky Veterans’ 
Bonus Sales and Use Tax, enacted July 1, 1960, on intrastate telephone service 
from April 1, 1965, the date the Kentucky Public Service Commission approved 
a tariff amendment authorizing the addition of the sales tax to the bills of 
subscribers, as the contract provided for prices at a level approved by the appro- 
priate State regulatory agency, the tax may not be paid on services furnished 
the Government prior to April 1, 1965, the date the tax became part of the 
lawfully-in-effect tariff rate, absent a contract provision authorizing reimburse- 
ment of the tax imposed on the vendor, whose failure to pass on the tax to the 
vendee, as authorized by the tax law, does not affect its liability for the tax. 


To C. E. Carter, Department of the Army, October 22, 1965: 


Your letter of September 17, 1965 (your reference ORNDC-F), 
and attachments, concern payment of the Kentucky Veterans’ Bonus 
Sales and Use Tax incident to telephone service furnished by the 
Southern Bell Telephone and Telegraph Company (Company), under 
(according to your letter), Contract No. DA-49-068-SC-059, entered 
into September 1, 1950. Apparently the last digit of the contract 
number should be “zero” rather than “nine,” since the copy of the 
contract you informally transmitted here as being the contract in- 
volved, contains the number “DA-49-068-SC-050,” and the attach- 
ments with your letter refer to the contract by this number. 

The facts in brief are set forth below. 

The State of Kentucky passed a Kentucky Veterans’ Bonus Sales 
and Use Tax which became effective July 1, 1960. Since that date 
the Company has included the tax in their billings for telephone 
services. In making payments of these invoices your office has 
deducted the amount of the tax. The Company, however, has added 
the accumulative total of the tax to each bill. 

A tariff amendment authorizing the addition of the Kentucky sales 
tax to the bills of subscribers of telephone services, effective April 1, 
1965, was filed with the Kentucky Public Service Commission by the 
Company. This tariff change is considered by the Department of the 
Army to constitute a recognition by the Commission of the applica- 
bility of the Kentucky sales tax to intrastate telephone services. 
Accordingly, it appears that your office has paid the tax included in 
bills for telephone services furnished by the Company on and after 
April 1, 1965. The record indicates that your Department considered 
that the April 1, 1965, tariff amendment made the tax involved part 
of the rate for telephone services after such date. 

The Company continues to bill the Government for the sales tax for 
bills rendered prior to April 1, 1965. You request a decision as to 
whether it would be proper to pay the Kentucky sales tax on telephone 
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bills rendered prior to April 1, 1965, for telephone services furnished 
under Contract No. DA-49-068-SC-—050. 

Article 10 of the Contract No. DA-49-068-SC-050 involved here 
provides, in part, as follows: 

Subject, if required by law, to approval by governmental regulatory agencies 

having jurisdiction with respect to telephone companies, the Department shall 
pay to the Company for facilities and services furnished by it under this contract 
amounts determined as follows: 
It is clear from the contract payment provisions which follow Article 
10 that it was contemplated that the contract prices generally would 
be at a level approved by the appropriate State regulatory agency with 
certain modifications as set forth in the contract. Further, the con- 
tract contains no provision that requires the Government to reimburse 
the contractor the taxes involved here as taxes. 

The Kentucky “Veterans’ Bonus Sales and Use Tax Law” imposes 
a tax on the vendor, and although under section 21 thereof the vendor 
may pass on the tax to the vendee, this is not mandatory and 
the vendor’s failure to do so does not affect his liability for the tax. 
Where the incidence of a State tax is upon the vendor of goods or 
services to the Government, the constitutional] principle under which 
the Federal Government is immune to State taxation is not involved. 
33 Comp, Gen. 453; 32 id. 423; 24 id. 150. However, in the absence 
of a contractual provision requiring the Government to reimburse the 
vendor, it is the responsibility of the vendor to pay such taxes and the 
Government is in no way liable. 

Also, it is a well-established rule that rates fixed by a contract 
between a public utility and a patron are nevertheless subject to 
legislative regulation and are superseded by a schedule of rates pre- 
scribed by the legislature or a commission to which it has delegated 
its regulatory power. 

As indicated above, the contract between the Company and the 
Government does not contain any provision that would require the 
Government to reimburse the contractor the taxes involved here. 
Further, it was not until April 1, 1965, such taxes were, in effect, 
included in the Company’s schedule of rates and approved by the Ken- 
tucky Public Service Commission. Hence, it was not until April 1, 
1965, that the tax may be said to have become part of the Company’s 
lawfully-in-effect tariff or rate. Accordingly, the amount of the 
Kentucky sales tax billed the Government by the Southern Bell Tele- 
phone and Telegraph Company for services rendered prior to April 1, 
1965, under Contract No. DA-49-068-SC—050 may not be paid. 


235-533 O - 67 - 15 
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[ B-157200 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Election of Status Under the Dual Compensation 
Act—Designation of Employer Change 

An officer of a Regular component of the uniformed services who following 
retirement under 10 U.S.C. 8911 is employed as a civilian in a nonappropriated 
fund activity and upon enactment of the Dual Compensation Act is considered 
to have elected, pursuant to section 201(f), to remain in the status he occupied 
on November 30, 1964, that of an employee of a nonappropriated fund instru- 
mentality entitled to full retired pay, an exception that did not continue upon 
change of employer designation on December 7, 1964 from a nonappropriated to 
an appropriated fund activity, therefore, making the retired pay of the officer 
subject to the dual compensation reduction prescribed by section 201(a) of the 
act, the election provided in section 201(f), authorizing a retired officer of a 
Regular component to continue in the same status or to come under the act, 
ceasing to operate on December 7, 1964, the date the civilian salary of the officer 
‘became payable from appropriated funds. 


To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 
October 25, 1965: 


Reference is made to your letter of June 17, 1965, forwarded under 
Department of Defense Military Pay and Allowance Committee Air 
Force Request No. DO-AF-861, requesting decision as to the propriety 
of payment of a voucher submitted therewith in favor of Major George 
M. Moore, USAF, retired, representing refund of dual compensation 
reduction in his retired pay for the period February 1, 1965 through 
March 31, 1965. 

The question of entitlement arises under section 201(f) of the Dual 
Compensation Act, approved August 19, 1964, Public Law 88-448, 
78 Stat. 485, 5 U.S.C. 3102(f), which authorizes a retired officer of any 
Regular component who was employed in a civilian office on November 
30, 1964, to elect to continue in the same status he occupied on that day 
with respect to limitations on civilian compensation or exemptions 
therefrom or to come under the provisions of the new act. That section 
further provides that any such retired officer who does not file an 
election within 90 days after the effective date of the act shall be held 
and considered to have elected to remain in the status which he occu- 
pied on November 30, 1964. 

The facts stated in your letter are as follows: that Major Moore did 
not file a timely election and is considered as having elected to remain 
in the status he occupied on November 30, 1964; that he was entitled 
to full retired pay without deduction; that on December 7, 1964, his 
employer’s designation changed from nonappropriated fund to appro- 
priated fund; that he was given a GS-11 Civil Service rating and 
continued in the same line of employment, still with the Air Force at 
the same base and with the same employer (Tinker AFB, Officers’ 
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Open Mess) which he had had since June 16, 1964. You raise the 
question whether the officer’s original exemption continued and was 
transferred to the appropriated fund employment by the same 
employer. 

We have been informally advised that Major Moore’s retirement on 
September 1, 1963, as a Regular officer was effected under authority 
of 10 U.S.C. 8911 which authorizes retirement after completion of at 
least 20 years of active service. 

Prior to December 1, 1964, officers of the Regular services who were 
retired other than for physical disability incurred in line of duty were 
generally prohibited from accepting civilian employment under the 
Federal Government by the provisions of section 2 of the act of July 
31, 1894, ch. 174, 28 Stat. 205, as amended, 5 U.S.C. 62 (1958 Ed.). In 
our decision of October 11, 1956, 36 Comp. Gen. 309, we held that 
while retired officers, as such, hold an “office” within the meaning of 
the 1894 act, the civilian positions in which the officers concerned were 
employed by nonappropriated fund activities such as post exchange, 
commissioned officers’ mess, etc., did not constitute an “office” within 
the meaning of that act. See also 42 Comp. Gen. 208. 

Section 212 of the Economy Act, approved June 30, 1932, ch. 314, 
47 Stat. 406, as amended, 5 U.S.C. 59a (1958 Ed.), generally prohibited 
the receipt of more than $10,000 combined retired pay and civilian 
salary if the retired pay was paid for or on account of services as a 
commissioned officer unless the retirement was effected for disability 
incurred in combat with an enemy of the United States or caused by 
an instrumentality of war and incurred in line of duty during a period 
of war. The Court of Claims in the case of Gradall v. United States, 
161 Ct. Cl. 714 (1963), held that the plaintiff's employment in the 
Army Exchange Service and the Air Force Exchange Service, which 
were nonappropriated fund instrumentalities, did not constitute hold- 
ing a civilian office or position under the United States Government 
within the meaning of section 212 of the 1932 act. We have followed 
the court’s ruling. 43 Comp. Gen. 181. Therefore Major Moore was 
not subject to the restrictions contained in the 1894 and 1932 acts prior 
to December 1, 1964, while he was an employee of a nonappropriated 
fund instrumentality. 

On December 1, 1964, by virtue of the definition of “civilian office” 
appearing in section 101 of Public Law 88-448, 5 U.S.C. 3101, Major 
Moore and other retired military personnel employed in nonappro- 
priated fund activities became subject to the reduction of retired pay 
required by section 201(a) of such act, 5 U.S.C. 3102(a), unless other- 
wise excepted therefrom. We agree that the exemption provisions of 
section 201(f) were applicable in Major Moore’s case on December 1, 
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1964, and that pursuant thereto no reduction in retired pay was re- 
quired as long as he continued to be paid from nonappropriated funds. 
However, our view is that on December 7, 1964, when Major Moore’s 
status was changed so that his civilian salary became payable from 
appropriated rather than nonappropriated funds, the provisions of 
section 201(f) ceased to operate and thereafter he became subject to 
a reduction in his retired pay as specified in section 201(a) of the act. 
In arriving at the above we have not overlooked the last sentence in 
section 201(f). 

It appearing that. Major Moore’s retired pay was properly reduced 
in accordance with the formula stated in section 201(a) of the Dual 
Compensation Act, payment on the voucher accompanying your letter 
is not authorized and such voucher is being retained here. 


[ B-157790 


Appropriations—Veterans Administration — Limitations — Hos- 
pitalization, Etc., Limited to Veterans—Doctors’ Voluntary Services 
in Viet Nam 


The granting of special leaves of absence with pay to Veterans Administration 
doctors so that they can voluntarily serve for periods of 60 to 90 days in civilian 
provincial hospitals in South Viet Nam under the People-to-People Health 
Foundation, which is funded in part by the Agency for International Develop- 
ment, would entail the use of appropriations for hospitalization and examination 
of persons not entitled to benefits under laws relating to veterans contrary to 
the prohibition in the 1966 fiscal year appropriations for Veterans Administration 
and, therefore, while the authority of the administrator to prescribe regulations 
for leave for doctors is broad, the use of appropriations to pay the salaries of 
the doctors during such leaves of absence while serving in civilian hospitals in 
Viet Nam is not authorized. 


To the Administrator, Veterans Administration, October 25, 1965: 


On October 1, 1965, you requested our decision whether Veterans 
Administration physicians may be granted leaves of absence with 
pay for periods of 60 to 90 days while voluntarily serving in South 
Viet Nam in connection with Project Viet-Nam. 

We understand that Project Viet-Nam is being supervised by the 
People-to-People Health Foundation and is being funded, in part at 
least, by the Agency for International Development in accordance 
with a contractual arrangement between that Agency and the Founda- 
tion. The volunteer doctors would serve in the civilian provincial 
hospitals of Viet Nam where there are presently long term United 
States medical personnel working, and would render medical care 
and assistance to the civilian population of Viet Nam. 
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38 U.S.C. 4108, quoted in your letter, is as follows: 


Notwithstanding any law, Executive order, or regulation, the Administrator 
shall prescribe by regulation the hours and conditions of employment and 
leaves of absence of physicians, dentists, and nurses. 

Also quoted in your letter is the following restriction appearing 
in the 1966 fiscal year appropriation for the Veterans Administration 
(79 Stat. 538) : 

No part of the foregoing appropriations shall be available for hospitalization 
or examination of any persons except beneficiaries entitled under the laws 
bestowing such benefits to veterans, unless reimbursement of cost is made to 
the appropriation at such rates as may be fixed by the Administrator of Veterans 
Affairs. 

Admittedly, the authority of the Administrator to prescribe regula- 
tions governing leaves of absence to Veterans Administration physi- 
cians, notwithstanding any law, Executive order or regulation, is very 
broad. However, a regulation granting a special leave of absence 
with pay only to those Veterans Administration physicians who 
volunteer for Project Viet-Nam clearly would entail the use of the 
Veterans Administration appropriations for hospitalization and 
examination of persons not entitled to such benefits under the laws 
relating to veterans. Accordingly, we are of the view that the use 
of Veterans Administration appropriations to pay the salaries of 
the physicians to whom your submission applies while serving in 
connection with Project Viet-Nam would not be authorized. 


[ B-157849 J 


Mileage—Travel by Privately Owned Automobile—More Than One 
Employee Traveling—Voluntary Services 


The fact that a civilian employee assigned to a special detail outside normal 
work hours at a location other than his headquarters office transported fellow 
employees, whom he had driven to the location of the detail in his privately 
owned automobile, to their homes upon completion of the detail does not entitle 
him to mileage for the entire distance traveled, neither the employee nor the 
Government having an obligation to return the car passengers to their homes, 
and the employee for the use of his automobile is entitled to mileage to the 
special duty location and his home, but not to the additional mileage claimed, 
and the rule that the transportation of an employee between home and office 
is personal to him is not changed when expenses are increased by emergency 
conditions or the performance of overtime work. 


To Gerald H. Kidwell, United States Treasury Department, 
October 25, 1965: 


By letter of October 13, 1965, you requested our decision as to whether 
you may certify for payment to Mr. Robert J. Bush, an employee of the 
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Intelligence Division, National Office, Internal Revenue Service, a 
voucher in the sum of $6.05 representing mileage and a parking fee 
incident to duty at the D.C. Armory. 


The pertinent facts and your comments thereon are set forth in 
your letter, in part, as follows: 


Mr. Bush and four other employees, all of whom are stationed in Washington, 
D.C., with headquarters in the Internal Revenue Building, were assigned to a 
special detail at the D.C. Armory. Mr. Bush transported the others in his pri- 
vately owned automobile from the Internal Revenue Building to the Armory. 
When the detail ended at 11 p.m., he took the others to their homes in subur- 
ban Maryland and Virginia, then returned to his own home in Falls Church, 
Virginia. He has claimed reimbursement at the rate of ten cents a mile for 
the entire distance traveled, plus a fee for parking at the Armory. Under 
regulations of the Internal Revenue Service, he is entitled to reimbursement for 
the parking fee and mileage from the Internal Revenue Building to the Armory 
and then to his home. Reimbursement for the mileage incurred in taking 
the other employees to their homes appears to be precluded by decisions of your 
office holding that the transportation of an employee between his home and 


official station is personal to the employee and the cost may not be borne by the 
Government. 


When an employee works outside his normal hours of duty, at a location 
other than his headquarters office, it would seem equitable for the Government 
to bear the cost of his transportation by a reasonably convenient means between 
his home and the place of duty. We would like to reimburse Mr. Bush for the 
additional mileage he incurred in taking his fellow employees to their homes, in 
lieu of their travel by bus or taxicab at Government expense. 


From your statement of the case we understand that the essential 
travel of Mr. Bush direct from his place of duty to his home properly 
was authorized within the purview of our decision 36 Comp. Gen. 795 
and, therefore, is not the subject of a question. 

Concerning Mr. Bush’s passengers, it does not appear that there 
was any duty on his part or obligation on the part of the Government 
to transport them to their respective homes. As you indicate we con- 
sistently have held that the transportation of an employee between his 
home and official station is personal to him and the cost thereof may 
not be borne by the Government. 11 Comp. Gen. 417; 15 id. 342. 
The fact that such expenses may be increased by emergency conditions 
or the performance of overtime work does not change the rule. 16 
Comp. Gen. 64; 27 id. 1; B-117159, October 20, 1953. 

There has not come to our attention any change in the law or regu- 
lations which warrants a change in our views. Therefore, no payment 
properly may be made to Mr. Bush on account of transportation he 
furnished the four employees under the circumstances stated. 


The voucher is returned herewith as requested. 


ee 
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[ B-157368 J 


States—Awards—Recognition of Cooperation—Forestry Activities 


Payment of the purchase price of a plaque inscribed and presented to the State 
of Texas Forest Service by the Department of Agriculture in recognition of 50 
years of outstanding leadership and achievement in various phases of State and 
private forestry activities may be made upon administrative determination, 
evidenced on the voucher to be certified, that the payment is necessary to the 
effective accomplishment of the purpose for which the plaque was purchased— 
the furtherance of the cooperative forestry programs with States authorized 
under 16 U.S.C. 564-570, and the fostering of goodwill in Federal-State rela- 
tions—even though the expenditure is not one of the “expenses necessary” for 
State and private forestry cooperation as those words are used in the appropria- 
tion proposed to be charged with the payment; however, such expenditures in 
the future should have the authority and sanction of Congress. 


To the Secretary of Agriculture, October 27, 1965: 


Reference is made to letter of July 21, 1965, reference 6540, from 
Mr. Baxter Reed, Authorized Certifying Officer, Department of Agri- 
culture, Forest Service, Atlanta, Georgia, requesting a decision as to 
whether the voucher transmitted therewith stated in favor of Williams 
Jewelry and Manufacturing Company, Chicago, Illinois, in the 
amount of $88, may be certified for payment. The voucher covers the 
purchase price of a plaque which was inscribed and presented to the 
State of Texas Forest Service by the Regional Forester, Southern 
Region, Department of Agriculture, in recognition of the Texas Forest 
Service’s golden anniversary and 50 years of ovtstanding leadership 
and achievement in the field of forestry. 

The subappropriation “State and private forestry cooperation” 
under the appropriation “Forest Protection and Utilization, Forest 
Service,” contained in the Department of the Interior and Related 
Agencies Appropriation Act, 1965, approved July 7, 1964, Public Law 
88-356, 78 Stat. 285, proposed to be charged with payment for the 
plaque provides, in pertinent part, as follows: 


Forest Service 


Forest Protection and Utilization 
For expeuses necessary for forest protection and utilization, as follows: 
+. * * * * * ‘+39 


State and private forestry cooperation: For cooperation with States in forest- 
fire prevention and suppression, in forest tree planting on non-Federal public and 
private lands, and in forest management and processing, and for advising tim- 
berland owners, associations, wood-using industries, and others in the applica- 
tion of forest management principles and processing of forest products, as 
authorized by law ; $16,955,000. 

It is explained in the letter that Texas is one of 11 States which co- 


operates with the southern region, United States Forest Service, in 
certain cooperative programs under the Clark-McNary Act, 16 U.S.C. 
564-570, and the Cooperative Forest Management Act of 1950, as 
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amended, 16 U.S.C. 568c, d. The programs are administered by the 
Forest Service, and current operations under each agreement are imple- 


mented by annual financial plans. Periodically, the Forest Service 


reimburses the cooperating States on a percentage basis for a portion 
of their expenditures under each program. 
Mr. Reed states that the extent to which a State participates in and 


enthusiastically supports each of these programs is of great concern 
to the Forest Service and to the Department of Agriculture. Also, 


he states that of equal importance is the degree to which a State— 
through these programs and its own State-authorized activities— 
makes significant advancements and achievements in the general field 


of State and private forestry. 


The view is expressed that a plaque of the type in question results 
in permanent recognition of a State’s contribution to Forest Service 
programs; and he suggests that it is significant in furthering Forest 


Service cooperative programs with States and in fostering goodwill in 
Federal-State relations. 


The decisions of the accounting officers of the Government generally 
have been to the effect that the purchase of medals, trophies, insignia, 
etc., to grant awards is not authorized under appropriations made in 


general terms unless such purchase has been specifically authorized by 
law. See 5 Comp. Gen. 344; 10 id. 453; 15 zd. 278; cf. 17 id. 674, cited 


in your letter. “The appropriation quoted above provides for certain 
specified items of expenditure, but there is nothing in the language 


thereof or in its legislative history to indicate that it was intended to 
be available for the purchase of plaques to be awarded to the forestry 


branches of the States for long and exemplary service in connection 
with the cited Forest Service cooperative programs. Consequently, 
in order to come within the scope of this appropriation, the expendi- 
ture in question must be considered as being one of the “expenses neces- 
sary” for State and private forestry cooperation as those words are 
used in said appropriation. 

It is not apparent to our Office on the present record, that the pur- 
chase and award of a plaque in recognition of 50 years of outstanding 
leadership and achievement in various phases of State and private for- 
estry activities is a “necessary expense” under the appropriation pro- 
vided to the Forest Service for carrying out the cited State and private 
forestry cooperative programs. However, in view of the purposes in- 
tended to be accomplished by award of the plaque to the Texas Forest 
Service and the fact that the plaque has already been purchased, the 
payment as proposed will not be objected to in this instance if it be 
administratively determined that the payment is necessary to the effec- 
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tive accomplishment of such purposes and evidence thereof is indi- 
cated on or made a part of the voucher. 


It: is to be understood, however, that if such expenditures are ad- 


ministratively considered necessary or desirable for an effective carry- 
ing out of the cooperative forestry programs under the cited laws, the 
matter should be brought to the attention of the Congress for specific 


authority and sanction with respect to appropriations hereafter to be 


made. Accordingly, and subject to the qualification stated herein, 


the voucher which is returned herewith may be certified for payment, 
if otherwise correct. 


A copy of this decision is being furnished to Mr. Reed. 


[ B-89853 J 


Pay—Retired—Election of Pay Computation Method—Change in 


Election—Time Limitation 


A claim for increased retired pay under the percentage of disability formula of 
section 402(d) of the Career Compensation Act of 1949, for the period beginning 
October 1, 1949, filed August 9, 1965 on the basis of erroneous election information 


furnished by the Government and reasserting a May 2, 1950 election under sec- 


tion 402(d), which had been superseded by an election made in 1952 to receive 
retired pay as of October 1, 1949, under the saved-pay formula of section 511 of 
the act, an entirely new election within the prescribed 5-year statutory period, 
is not an allowable claim, more than 10 years having expired before the reasser- 
tion of the election to receive retired pay under section 402(d), a period pre- 
scribed by the act of October 9, 1940 (31 U.S.C. 7la) for filing claims in the 
General Accounting Office, and which in the absence of a precedent establishing 
a definite period for taking action to establish a proper election, is a period that 


will be applied as a reasonable length of time after receipt of misinformation 
during which elections or changed elections may be filed. 


To Harry E. Wood, October 28, 1965: 


Reference is made to your letter of August 9, 1965, in the case of 
Major Vincent P. Rousseau, requesting adjustment of retired pay for 
the period beginning October 1, 1949, computed at the rate of 70 per- 
cent of basic pay of a major with over 30 years’ service under the pro- 
visions of section 402(d) of the Career Compensation Act of 1949, ch. 
681, 63 Stat. 818, 37 U.S.C. 272(d) (1952 Ed.) and the holding in 
Phelan, et al. (Cox) v. United States, 146 Ct. Cl. 218 (1959). 

The record indicates that Vincent P. Rousseau served on active duty 
as an officer in the Regular Army from the time of his acceptance of 
an appointment as such on June 18, 1917, until he was retired as first 
lieutenant on November 13, 1919, for disability for wounds received 
in action, while serving in the temporary grade of captain. He was 
recalled to active duty on March 11, 1941, and was relieved from active 
duty on June 17, 1944, after having served in the grade of major be- 
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ginning January 18, 1943. He completed 27 years of active and in- 
active service on June 17, 1944, and 30 years of service on June 17, 
1947. 

For the period prior to October 1, 1949, his retired pay was contem- 
poraneously computed on the basis of the pay of a first lieutenant with 
less than 10 years’ active service plus a 5 percent increase for each 
complete 3 years’ service, active and inactive, including the 5 percent 
increases authorized after release from active duty pursuant to the pro- 
visions of the act of March 2, 1903, ch. 975, 32 Stat. 932. For the 
period beginning October 1, 1949, he was paid retired pay under the 
percentage of disability (70 percent) formula of section 402(d) of the 
Career Compensation Act of 1949, 37 U.S.C. 272(d) (1952 Ed.), pur- 
suant to an election under section 411 of that act (37 U.S.C. 281 (1952 
Ed.) ) dated May 2, 1950, based on the pay of a major with over 4 years’ 
service (having served on active duty for 5 years 8 months and 3 
days). His retired pay was computed and paid monthly contempo- 
raneously as follows by the Department of the Army. 


June 18, 1944, to June 30, 1946 $181. 25 
July 1, 1946, to June 30, 1947 217. 50 
July 1, 1947, to September 30, 1949 225. 00 
October 1, 1949, to April 30, 1952 269. 33 
May 1, 1952, to January 31, 1953 280. 10 


By letter dated October 24, 1952, claimant’s attorney asserted claim 
for adjustment in retired pay based upon the pay of a major with less 
than 23 years’ active service plus 10 “fogies” (with over 30 years’ 
service, active and inactive) for the period beginning June 29, 1948, to 
date of settlement under the provisions of section 203(a) of the Army 
and Air Force Vitalization and Retirement Equalization Act of 1948, 
ch. 708, 62 Stat. 1085, 10 U.S.C. 1002 (1952 Ed.), and the saved-pay 
formula of section 511 of the Career Compensation Act, 37 U.S.C. 311 
(1958 Ed.), beginning October 1, 1949. By General Accounting 
Office settlements dated February 16, 1953, his retired pay was ad- 
justed on that basis for the period June 29, 1948, to January 31, 1953, 
as follows: 





MONTHLY MONTHLY 
ADJUSTMENT RETIRED PAY 
PERIOD RATE RATE 
June 29, 1948, to September 30, 1949 $84. 38 $309. 38 
October 1, 1949, to April 30, 1952 40. 05 309. 38 
May 1, 1952, to January 31, 1953 41. 65 321. 75 


In other words, adjustment was effected on the basis of an election 
of the saved-pay provisions of section 511 of the Career Compensation 
Act, through section 411. Payment of monthly retired pay for the 
subsequent period from February 1, 1953 through November 30, 1958, 
was made currently by the Department of the Army as follows: 


ee 
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February 1, 1953, to March 31, 1955 $321. 76 
April 1, 1955, to May 31, 1958 341. 07 
June 1, 1958, to November 30, 1958 361. 52 


By letters dated May 31, 1957, and October 16, 1958, Major Rous- 
seau’s attorney asserted claim for adjustment in retired pay based 
upon 75 percent of the active duty pay that Major Rousseau received 
at the time he was re-retired (see Gordon v. United States, 134 Ct. Cl. 
840 (1956) ), that is, the active duty pay of a major with over 24 years’ 
service, plus additional longevity pay increments under the 1903 act 
in accordance with the decision of the Court of Claims in Frizzell v. 
United States, 123 Ct. Cl. 337 (1952), for the period commencing 
May 1, 1947. That claim was allowed by General Accounting Office 
settlement dated October 28, 1959, for the period June 1, 1947 through 
November 30, 1958, only, since consideration of the claim for the 
period prior to May 31, 1947, was barred by the act of October 9, 1940, 
ch. 788, 54 ‘Stat. 1061, 31 U.S.C. 71a. With such adjustment his 
retired pay was computed on the basis of the rate prescribed in the 
Pay Readjustment Act of 1942, 37 U.S.C. 115 (1958 Ed.), with ap- 
propriate percentage increases, and the saved-pay provisions of 
section 511 of the Career Compensation Act, as follows: 


June 1, 1947, to June 17, 1947 $3A8. 91 
June 18, 1947, to April 30, 1952 360. 94 
May 1, 1952, to March 31, 1955 375. 38 
April 1, 1955, to May 31, 1958 397. 90 
June 1, 1958, to November 30, 1958 421.77 


Claim now is asserted for increased retired pay under the percent- 
age of disability formula of section 402(d) of the Career Compensa- 
tion Act of 1949 based on (1) the claimant’s election of that formula 
on May 2, 1950, and (2) the Phelan (Cow) case. In that case the 
retired officer was advised by the Adjutant General of the Army in 
1950 that he qualified under section 411 of the Career Compensation 
Act of 1949 for retired pay of $289.99 a month based upon his years 
of active service, $316.35 a month based on his percentage of disability 
(60%), or that in the absence of an election within the prescribed 
5-year period he would continue to receive monthly retired pay at the 
rate of $324.85 that he had been receiving. Cox did not make an 
election and therefore he continued to receive his disability retired 
pay at the rate he had been receiving prior to enactment of the Career 
Compensation Act of 1949. He contended that his failure to make 
an election was proper, since none of the elections offered him were 
correctly computed, and that he should have been offered elections 
based upon the active duty pay of a colonel with over 30 years’ service, 
but was offered only elections based upon the basic pay of a lieutenant 
colonel with 21 years of service. 
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In that case the Court of Claims held that Colonel Cox was not 
bound by his election to receive saved retired pay computed under the 
old law because he had been misinformed by the Adjutant General and 
could then (in 1959) make a new election to receive the benefits of 
the Career Compensation Act. See also 7'ravis v. United States, 137 
Ct. Cl. 148 (1956) ; Atkins v. United States, 141 Ct. Cl. 88 (1958) ; 
Akol, et al. (Stanford) v. United States, 167 Ct. Cl. 892. This Office 
likewise has sanctioned a new election where the service member has 
not been afforded a full opportunity to make an election which was 
open to him under laws relating to retired pay because of erroneous 
information furnished by the Government. See 36 Comp. Gen. 390 
and 44 Comp. Gen. 488, and cases there cited. 

There is nothing in the Court of Claims decisions to indicate that it 
was the opinion of the court that a right of election continued in 
existence indefinitely where the Government furnishes erroneous in- 
formation. In view of the 5-year time limitation fixed in section 411 
of the Career Compensation Act of 1949 for making an election of the 
method of computing retired pay after September 1949, it seems proper 
to conclude that a retired member may be allowed only a reasonable 
time following receipt of the information which he alleges misled him 
within which to take action to establish a proper election. In other 
words, while such a member’s right to make a proper election was not 
lost because he did not challenge the administrative action, in effect 
denying that right, and establish a proper election within the specified 
5-year period, such administrative denial does not warrant the grant- 
ing of unreasonable delay for the making of a proper election. 

The act of October 9, 1940, ch. 788, 54 Stat. 1061, 31 U.S.C. 71a, 
generally bars consideration of claims not received in the General Ac- 
counting Office within 10 full years after the date such claim first 
accrued. In the absence of a precedent establishing a definite period 
for taking action to establish a proper election, a similar 10-year 
period will be applied by this Office as a reasonable length of time after 
receipt of misinformation during which elections or changed elections 
may be filed. While Major Rousseau made an election on May 2, 1950, 
to receive retired pay computed under the percentage of disability 
method of section 402(d) of the Career Compensation Act, his election 
in 1952 to receive retired pay under the saved-pay formula of section 
511 of the Career Compensation Act beginning October 1, 1949, was 
an entirely new election within the prescribed 5-year statutory period 
which superseded his prior election to receive retired pay under the 
percentage of disability formula of section 402(d) of the Career Com- 
pensation Act of 1949. Since more than 10 years expired before re- 
assertion by letter of August 9, 1965, of his election to receive retired 
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pay under the percentage of disability formula of the 1949 law, we 
conclude that he did not file a timely corrected election of section 402 
(37 U.S.C. 272 (1952 Ed.)) benefits. 

The action taken by Major Rousseau within the 10-year period after 
receipt of the misinformation is entirely inconsistent with an election 
of the benefits now claimed. Such action must be regarded as in effect 
constituting an election of other than the disability retired pay which 
he would now elect. Hence we find no basis for allowing him to elect 
at this time to have his retired pay computed under section 402 of the 
Career Compensation Act. 


[ B-157728 J 


Family Allowances—Separation—Type 2—Some Dependents at 
Other Place 


The fact that the members of the family of an officer of the uniformed services 
who is assigned to a restricted overseas area are separated, his wife and son 
traveling at personal expense to the restricted area, and remaining there for a 
period exceeding the 3 months regarded as the maximum period for temporary 
visits, and his two daughters who were attending school remaining in the family 
household maintained in the United States by the officer, does not deprive him 
for the period his wife and son resided at or near his permanent overseas duty 
station of entitlement to payment of a family separation allowance under 37 
U.S.C. 427(b) (1) on account of the daughters who, not entitled to Government 
transportation to the overseas duty station, continued to reside in the family 
household. 


To A. V. McGreevy, United States Marine Corps, October 28, 1965: 


Further reference is made to your letter of July 13, 1965, AAB/ 
AVM/les 7220.1 requesting decision as to the entitlement of Major 
Nathaniel N. Reich, USMC, to family separation allowance for the 
period October 18, 1964 through March 13, 1965. The request was 
assigned control No. DO-MC-870 by the Department of Defense Mili- 
tary Pay and Allowance Committee. 

The enclosures with your letter show that Major Reich was trans- 
ferred from Quantico, Virginia, to 3rd Marine Division (Rein), FMF, 
as a permanent change of station. Transportation of dependents was 
not authorized at Government expense to the overseas station or to a 
place near the station. Major Reich reported at the restricted over- 
seas station (Okinawa) on August 31, 1964. On September 8, 1964, 
he applied for family separation allowance stating that he maintained 
a household for his dependents at 5872 Streamview Drive, San Diego, 
California. It appears that the member has four dependents con- 
sisting of a wife and three children; that the two older children 
(daughters) remained in San Diego, where they were attending 
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school; that the wife and youngest child (son) traveled to Okinawa 
at personal expense; that they arrived on October 19, 1964, and except 
for two absences of 24 hours each required by local immigration regu- 
lations, remained until March 13, 1965, when they departed under 
protest. It further appears that the son was enrolled in Dependents 
School in Okinawa, and that Mrs. Reich was quoted by both foreign 
and American press agencies as intending to remain with her husband 
so long as he remained in Okinawa. 

Type II (Restricted Station) family separation allowance was ini- 
tiated on Major Reich’s application. However, on February 17, 1965, 
it was administratively determined that he was not entitled to such 
allowance for the period beginning October 18, 1964 (the date pre- 
ceding the arrival of the dependents in Okinawa) and the amount paid 
from that date to February 19, 1965 ($118) was collected by checkage. 
Payment of the allowance was recommended on March 14, 1965, fol- 
lowing departure of Major Reich’s dependents. 

The member points out that paragraph 4.c of SECNAVINST 
7220.46A provides that “If a member has more than one dependent 
and not all of the dependents visit at or near his permanent station, 
the allowance will continue without regard to the length of the visit.” 
He states that while his wife and son were in Okinawa his other two 
children continued to live in an apartment in San Diego for which he 
paid the rent and utilities costs as well as for their food, clothing, 
dental care and all other living expenses. Since not all of his de- 
pendents were on the island of Okinawa he contends that the family 
separation allowance should not have been terminated. In this con- 
nection it is the administrative viewpoint that paragraph 4.c of the 
instructions relates to visits of dependents, whereas it is believed that 
the wife and son were in Okinawa for the purpose of maintaining a 
residence, not for the purpose of visiting. 

Major Reich further points out that paragraph 4.b of SECNAV- 
INST 7220.46A provides that “If the place where the member’s de- 
pendents reside is not within a reasonable daily commuting distance 
of the member’s duty station, it will be considered that they do not 
reside at or near his station. For this purpose a distance of 50 miles 
one-way from the station will be considered as the reasonable daily 
commuting distance, except where the member actually commutes a 
greater distance.” He states that on February 20, 1965, he was trans- 
ferred from the camp near which his wife and son were living to a 
location over 50 miles away; that the commuting time was about 414 
hours which precluded his seeing his family on any regular basis; that 
he was not allowed to leave his duty station except during nontraining 
periods which came about once every 6 or 7 weeks and, thus, he could 
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plan on only 3 to 5 days off every 45-day period. In this connection 
it is administratively reported that Major Reich’s duty station is an 
operational command spread over a 3000-mile front, not a certain 
locale and, therefore, that paragraph 4b of the instruction is not 
applicable. 

You question whether or not the checkage against the pay of Major 
Reich for the period October 18, 1964 to February 19, 1965, was proper 
and whether he is entitled to the allowance for the period February 20 
to March 13, 1965. The Commanding General 3rd Marine Division 
(Rein) (Rear) FMF, in First Endorsement dated August 3, 1965, 
states that the background information in this case supports the con- 
clusion that the “visit” of Mrs. Reich was made for the purpose of 
residing in Okinawa in violation of combat readiness policy for the 3rd 
Marine Division; that extensive residence did occur, broken only by 
token absences to depart from the island and return in order to comply 
with local immigration regulations, and that Major Reich sponsored 
the part of his family in this venture. The Commanding General 
therefore questions whether the statute and regulations permit a serv- 
ice member to establish two residences, one of which is in violation of a 
service policy devoted to combat readiness, and claim the benefits of a 
type II (Restricted Station) family separation allowance. 

Subsection 427(b), Title 37, U.S. Code, provides in pertinent part 
as follows: 

(b) Except in time of war or national emergency hereafter declared by Con- 
gress, and in addition to any allowance or per diem to which he otherwise may 
be entitled under this title, including subsection (a) of this section, a member 
of a uniformed service with dependents (other than a member in pay grade E-1, 
E-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic allowance 
for quarters is entitled to a monthly allowance of $30 if— 

(1) the movement of his dependents to his permanent station is not authorized 
at the expense of the United States under section 406 of this title and his depend- 
ents do not reside at or near that station; * * * 

Thus, the benefits authorized in section 427(b) are based on “en- 
forced separations” of servicemen from their families «nd clause (1) 
specifically requires that, as a condition precedent, the member’s de- 
pendents do not reside at or near his permanent duty station. See 
B-157449, October 8, 1965. 

In decision B-131836 of October 9, 1963, 43 Comp. Gen. 332 (answer 
to question 19), it was held that 3 months normally would be regarded 
as the maximum period during which dependents could visit at or near 
the member’s permanent station without loss of benefits under 37 
U‘S.C. 427(a) and clause (1) of 427(b). See also decision B-153204 
of March 16, 1964, 43 Comp. Gen. 596 (answer to question 1). In 
the decision of October 9, 1963 (answer to question 21), it was held 
that if the member has more than one dependent and not all of the 
dependents visit him at or near his permanent station, the visit of one 
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or more of the dependents “even though exceeding three months” would 
not deprive him of the allowance under subsection (a) and clause (1) 
of subsection (b) “if he is otherwise entitled to the allowance by reason 
of the dependents who do not visit him.” The rationale of that de- 
cision is that the member is required to continue to maintain a house- 
hold for the dependents who do not join him at his station. Compare 
answer to question 22 in October 9, 1963 decision. 

In the present case, there was a restriction on travel of dependents 
to the member’s overseas station and travel to such station at Govern- 
ment expense was not authorized. On the officer’s application dated 
September 8, 1964, he stated that he maintained a residence for his 
dependents at 5872 Streamview Drive, San Diego, and in his letter 
of March 16, 1965, he stated that his wife and son departed Okinawa 
on March 13, 1965, and had rejoined his two dependent daughters in 
San Diego. He further certified that at that time he maintained a 
residence for his dependents at the above address. Thus, the record 
indicates that during the period the wife and son were in Okinawa the 
officer continued to maintain a residence for his dependents at the above 
address in San Diego and it is assumed that the two daughters resided 
at such address while the other dependents were in Okinawa. Their 
address other than San Diego during such period, however, is not dis- 
closed by the present record. If it be ascertained that the facts are 
as indicated above, then it is our view that the officer is entitled to fam- 
ily separation allowance on account of the two daughters who resided 
in San Diego since he maintained family quarters where they resided 
and they were not entitled to Government transportation to his station. 
See the answer to question 15 in our decision of October 9, 1963, 
B-131836. On that basis payment of the allowance is authorized for 
the period involved. If it be determined, however, that the two daugh- 
ters did not reside in family quarters maintained by the officer dur- 
ing such period, the matter may be resubmitted here for further con- 
sideration together with a full disclosure of the actual facts. See 43 
Comp. Gen. 444. 

The papers which accompanied your request are returned for appro- 
priate action in accordance with what is stated above. 


[ B-157814 J 


Transportation — Dependents — Military Personnel — Advance 
Travel of Dependents—Emergency, Ete., Conditions 
An alert putting designated units on notice that a change of station to an overseas 


area is pending and that all preparations should be taken for the operational 
movement of the unit does not conform to the requirements of a competent travel 
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order and may not be treated as a change-of-station order to relocate dependents, 
baggage, and household effects; however, relocation may be accomplished pur- 
suant to 37 U.S.C. 406(e) providing authority for relocation in unusual or emer- 
gency circumstances, the word “including” used in the section not limiting the 
Secretaries to the enumerated unusual or emergency situations, and the Joint 
Travel Regulations may be amended to provide for the transportation of depend- 
ents, baggage, and household effects of those members who are not on duty at 
the places mentioned in the statute, provided the actual movement overseas 
commences within 90 days or less after an alert notice and time does not per- 
mit the issuance of orders for the relocation of households before overseas 
deployment. 


To the Secretary of the Navy, October 28, 1965: 


Reference is made to letter dated October 5, 1965, from the Under 
Secretary of the Navy, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee by letter of the same date, re- 
questing decision whether the Joint Travel Regulations may be 
amended under the “unusual or emergency circumstances” provision 
of 37 U.S.C. 406(e), or under any other existing provision of the law, 
to permit te movement of dependents, baggage, and household effects 
of members of the uniformed services in the manner contemplated by 
37 U.S.C. 406(a) and (b) for members who are assigned to units lo- 
cated within or outside the United States which have been alerted for 
possible deployment overseas in the same manner and tothe same extent 
that is now provided in paragraphs M7005 and M8253-2, Joint Travel 
Regulations, for members assigned to restricted stations. It is stated 
that the proposal would premise entitlement upon the alert notice, 
which is believed to be tantamount to a statement of intent to issue 
orders, and a specific determination by the Secretary of the service 
concerned that the movement of dependents, baggage, and household 
effects of members entitled to such movement is in the best interests 
of the Government. Further, it is said that the proposal would also 
permit return movement of dependents to the member’s duty station 
in the event that the alert notice is subsequently canceled without actual 
deployment overseas. 

The request was assigned Control No. 65-31 by the Department of 
Defense Per Diem, Travel and Transportation Allowance Committee. 

In justification of the proposal it is stated that the problems being 
encountered by the Department of the Army are generated by the cur- 
rent build-up in Vietnam. It is explained that movement directives 
are issued and movements commenced on the same day that approval 
of the Secretary of Defense is given to deployments; that the time in- 
terval, however, between the alert notice and OSD approval to deploy 
is approximately 2 months; and that orderly disposition of families 
and households could be accomplished during this period if a right to 
movement were based on the alert notice. In addition, it is said that 
numerous individual fillers to alerted units could settle dependents and 
households before joining the alerted unit thereby precluding the 
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costly and senseless double movement otherwise required in most cases, 
and that many financial, morale, schooling and welfare problems are 
generated by precluding relocation of families until the unit is actually 
ordered to depart at which time the member may no longer assist his 
family in relocating. 

Further, it is pointed out that whereas actual movement of units 
must await approval of the Secretary of Defense, the alert notice is 
an order to prepare to move on notice; that while the destination and/ 
or the date of compliance is not divulged at time of issuance of the 
alert notice, it has all of the other characteristics of permanent change- 
of-station orders with a prospective effective date. The Under Sec- 
retary states that if permanent change-of-station orders could be issued 
in such cases, instead of the alert notice, the position of the Govern- 
ment would be the same; that dependents and household effects could 
be relocated upon receipt of the orders, and if the orders should be 
canceled before the effective date, the rights of the member to the ex- 
penses of relocation of his dependents would remain firm and return 


to the duty station of dependents and household goods would also be 


authorized after such cancellation. He says, however, that the in- 


stances in which alert notices would be canceled in the cases here under 
discussion are considered to be remote or nonexistent. 
The provisions of 37 U.S.C. 404 and 406 authorize travel and trans- 


portation allowances, in accordance with regulations prescribed by 


the Secretaries concerned, for members of the uniformed services, their 


dependents and their household effects, upon change of permanent 
station performed under orders. Paragraph M3000 of the Joint 
Travel Regulations provides that “No reimbursement for travel is 


authorized unless orders by competent authority have been issued 


therefor,” and paragraph M3001 provides that a competent travel 
order is a written instrument issued or approved by the Secretary of 
the department concerned, or such person or persons to whom author- 
ity has been delegated or redelegated to issue travel orders, directing 
an individual or group of individuals to travel between designated 
points. Basically, the statute and the regulations contemplate the 


issuance of a written order directing the member to proceed on per- 
manent change of station between designated points which must be 
issued in advance of thetravel. The decisions of this Office uniformly 
have held that, except under the unusual or emergency circumstances 


provision, a member’s right to transportation allowances for his de- 


pendents cannot arise under the statute until a permanent change of 


station has been ordered and the dependents move in connection with 
such travel. 37 Comp. Gen. 715; 38 zd. 28. 
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As we understand it, the purpose of the alert notice is to put desig- 
nated units on notice that a change of station to an overseas area is 
impending and that all preparations should be taken for the opera- 
tional movement of the unit. Thus, the alert notice is not a movement 
order but is a notice to prepare to move on receipt of orders; it does not 
expressly name the members involved and direct them to proceed on 
permanent change of station between designated points and, hence, it 
does not conform to the requirements of a competent travel order and 
it may not be treated as a competent change-of-station order. There- 
fore it is our view that dependents and household effects may not be re- 
located upon receipt of an alert order as though it were a permanent 
change-of-station order. 

However, and as stated in the Under Secretary’s letter, section 406 (e) 
of Title 37 of the United States Code provides that when orders direct- 
ing a permanent change of station for the member concerned have not 
been issued, or when they have been issued but cannot be used as au- 
thority for the transportation of his dependents, baggage and house- 
hold effects, the Secretaries concerned may authorize the movement of 


the dependents, baggage, and household effects and prescribe trans- 
portation in kind, reimbursement therefor, or a monetary allowance in 
place thereof, in cases involving unusual or emergency circumstances, 
including those in which the member is serving on permanent duty at 


stations outside the United States, in Hawaii or Alaska, or on sea duty. 
In our decision of September 23, 1965, to you, B-157450, 45 Comp. 


Gen. 159, we considered the provisions of section 406(e) in connec- 
tion with the question whether the Joint Travel Regulations may be 
amended to authorize the transportation of dependents and household 


effects of members on permanent duty on board a vessel to designated 


places upon deployment of the vessel to an overseas area for more than 
a year without change of home port or home yard. We concluded 
that the circumstances of that case, involving operational commitments 
in the Western Pacific which required that certain ships and staffs be 
deployed away from their home ports and home yards for at least a 
year to areas where dependents are not permitted, may be regarded as 


unusual circumstances contemplated by section 406(e). 

Our conclusion in that decision was based on the legislative history 
of section 303(c) of the Career Compensation Act of 1949, ch. 681, 
63 Stat. 814, from which section 406(e) of Title 37 of the code was 


derived. (S. Rept, No. 733, on H.R. 5007, 81st Cong., which became 
the Career Compensation Act of 1949). We recognized that while 


the emphasis of the statutory provisions is upon the advance return 
of dependents from overseas, the legislative history of the law indi- 
cates an intent to also provide authority for movement of dependents 
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ard household effects between points in the United States incident 
to unusual or emergency situations when the member is on sea duty 
and the statute expressly referred to members serving on sea duty. 
The present submission, however, relates to members who are not on 
duty at any place mentioned in the statute and presents the question 
whether the Secretaries’ authority to move dependents and household 
effects under 406(e) is limited to the specific circumstances and places 
mentioned in the three clauses introduced by the word “including” 
or whether it also extends to emergency situations arising when the 
members are in the United States. Compare Federal Land Bank v. 
Bismarck Co., 314 U.S. 95, 100. 

It has been held that while the word “including” is susceptible of 
different shades of meaning, it is generally employed as a term of 
enlargement and not a term of limitation, or of enumeration. Koénig 
v. Johnson, 163 P. 2d 746; Peerless Carbon Black Co. v. Sheppard, 
113 S.W. 2d 996, 997. Also it has been held that “including” is not 
one of all-embracing definition, but connotes simply an illustrative 
application of the general principle. United States v. Gertz, 249 F. 
2d 662, 666. See also Schluckebier v. Arlington Mutual Fire Insurance 
Co., 99 N.W. 2d 705, 707 and see generally, Words and Phrases “In- 
cludes” and “Including.” Under such construction of those terms 
and as it seems apparent that the need for the movement of dependents 
and household effects may be just as imperative in other unusual or 
emergency circumstances, it would appear unreasonable to view the 
word “including” in section 406(e) as limiting the authority of the 
Secretaries to issue regulations under unusual or emergency circum- 
stances to the specific situations enumerated in clauses 1, 2 and 3 of 
that section. To do so would result in applying the section as though 
the words “including those” were not contained in the section. 

In that view and in the absence of any evidence of a legislative 
intent to limit the Secretaries’ authority to issue regulations under 
section 406(e) to cases involving the specific circumstances and places 
mentioned in the 3 clauses of that section, we believe a right to 
transportation of dependents and household effects may be conferred 
by regulation in the unusual or emergency circumstances and subject 
to the conditions set forth in the Under Secretary’s letter. Since, 
however, the regulations must be predicated upon the existence of 
some unusual or emergency circumstances, it is our view that the 
regulations may not authorize movement of dependents and household 
effects upon issuance of an alert notice for movement overseas unless 
it is contemplated that the actual movement will commence within 
a period of 90 days (or such shorter period as may be specified in 
the regulations) after the alert notice has issued and the circumstances 
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are such that the movement orders cannot be issued sufficiently in 
advance of the actual movement date to permit the members concerned 


a reasonable time to relocate their households before the movement 
to the overseas station commences. 


[ B-154792 J 


Contracts—Payments—Partial—Off-Site Storage of Materials 


Under a construction contract authorizing partial puyments and providing that 
in preparing estimates of payments the material delivered on the site may be 
taken into consideration, delivery of material to an off-site storage yard may 
not be viewed as delivery to the site for the purpose of partial payment, and 
the fact that delay in the construction may result if off-site storage is not 
included in payment estimates is immaterial, the contractor having the legal 
responsibility to complete the construction on time; however, the contract may 
be modified to authorize partial payments for materials stored “off-site” if 


it is in the interest of the United States, and adequate security for any payments 
made is provided. 


To the Architect of the Capitol, October 29, 1965: 


Reference is made to your letter of October 20, 1965, requesting 
a decision whether your office is authorized to rhake partial payments 
under construction Contract ACho-264 with Baltimore Contractors, 
Inc., for granite fabricated but not delivered to the site of construction. 

Accompanying your letter there are copies of correspondence from 
Baltimore Contractors, Inc., and Davidson Granite Co., Inc., the latter 
being the subcontractor for the granite work, indicating that, because 
of limited storage facilities on the site of construction, the contractor 
and the subcontractor would like to store the fabricated granite in 
the contractor’s storage yard at First and O Streets, S.E., some distance 
from the site of the work at the Additional House Office Building, 
until the granite can be used in the building, and that they would 
like to get a partial payment for the granite even though it is not 
delivered to the site. 

In that connection, you report that the payment clause in the 
contract is as follows: 

1-07 Payments to Contractors.—(a) Unless otherwise provided in the specifica- 
tions, partial payments will be made as the work progresses at the end of each 
calendar month, or as soon thereafter as practicable, or at more frequent 


intervals as determined by the Contracting Officer. In preparing estimates the 


material delivered on the site and preparatory work done may be taken into 
consideration. 


You state further that the insertion of a provision for partial payment 
for off-site storage was considered in drafting the contract terms and 
it was omitted intentionally. It is indicated that such a provision 
was considered undesirable because of the additional expense which 
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would result from having to make a dual inspection, i.e., one when 
the granite would be delivered at the storage yard and another when 
it would be delivered to the site. It is indicated further that the 
payment for delivery of material off site is considered to be unfair 
to the other bidders who bid on the contract since early payment would 
result in a financial benefit flowing to the contractor which the other 
bidders could not have expected when bidding for the job. Addition- 
ally, it is stated that before the subcontractor was selected to do the 
granite work, it was advised at a conference with your representatives 
that the granite could not be paid for under the contract until delivered 
to the site. 

The contractor and subcontractor suggest that delivery to the off- 
site storage yard should be considered delivery to the site for the pur- 
pose of the partial payment. Moreover, they both state that the 
project will be delayed unless the partial payment which is requested 
is received. 

Inasmuch as section 2—16(a) of the specifications, quoted in the sub- 
contractor’s letter of October 1 to the contractor, provides for storage 
“at the site” and “off the site,” but the payment clause in the contract 
provides for material delivered “on the site” being considered for par- 
tial payment purposes, we do not believe that delivery to a storage 
yard “off the site” should be considered as delivery to the storage space 
“on the site” within the meaning of the payment clause. In this re- 
gard, section 2-16(a) is quoted by the subcontractor as providing that 
since available storage space “at the site” will be limited for materia] 
for immediate use, the contractor shall provide storage yards “off the 
site” as needed. 

In decision A-39249 of April 21, 1933, to the then Architect of the 
Capitol, our Office advised in circumstances quite similar to this case 
that a request for partial payment for material not delivered to the 
site could not be approved for payment under the contract. In that 
case the mill and cabinet work subcontractor had fabricated material 
for inclusion in the Supreme Court Building then being built. The 
subcontractor found this to be an unusual financial burden and the 
contractor requested permission to include for allowance in its 
monthly pay estimates the cost of the material fabricated and being 
held in storage in the subcontractor’s plant. The contractor repre- 
sented that if this was not done, the subcontractor would not be able to 
continue fabrication and there would be material delays in completion 
of the contract as a result. Our Office held that payment for the ma- 
teria] not delivered at the site was precluded by the contract payment 
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clause which like the one in the immediate contract provided that “in 
preparing estimates the material delivered on the site and preparatory 
work done may be taken into consideration.” With regard to the 
suggestion by the contractor in the earlier case that it might not be able 
to complete the contract on time if the requested payments were not 
authorized, it was observed in the decision that it was the legal respon- 
sibility of the contractor to complete on time. 

In view of the foregoing, we have to conclude on the basis of the 
present record that your office is unauthorized to make the partial pay- 
ments which have been requested in this case. However, our decision 
should not be construed as precluding your office from modifying the 
contract to provide for partial payments for materials stored “off site” 
under circumstances where it would be in the interest of the United 
States to do so, and provided any such modification makes provision 
for adequate security for any payments made. 20 Comp. Gen. 917; 
28 id. 468. 


[ B-157389 J 


Appropriations—A vailability—Glasses 


Special prescription filter spectacles for Geological Survey employees working 
with stereoplotting instruments used in map making which glasses are shown to 
materially increase work output and vision capabilities of the employees and 
are of no personal use to the employees outside working hours meet the two 
criteria for the use of appropriated funds for purchases of personal equipment 
on the basis that the glasses are necessary to the accomplishment of the purpose 
for which the appropriation is made and that they are not equipment the 
employee could reasonably be required to furnish as part of the personal equip- 
ment to perform the duties of the position, and, therefore, both the cost of the 
special clinical eye examinations for the special glasses and the prescription 
filter glasses may be paid from appropriations for surveys, investigations and 
research of the Geological Survey. 


To the Secretary of the Interior, October 29, 1965: 


Reference is made to letter dated August 3, 1965, from Assistant 
Secretary of the Interior D. Otis Beasley as supplemented by letter of 
October 1, 1965, from the Director, Geological Survey, requesting our 
decision as to whether the Department’s appropriations may be used 
to pay for the cost of clinical eye examinations and special prescription 
filter spectacles for employees of the Geological Survey working with 
stereoplotting instruments. 

It is stated in the Assistant Secretary’s letter that in order to operate 
the precision stereoscopic map plotting instruments in general use by 
the Geological Survey, the employees operating the instruments must 
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wear special filter spectacles which have a red lens and a blue lens. 
Each operator needs two pairs of such filter spectacles because of the 
necessity in certain phases of stereoscopic plotting to periodically 
alternate the position of the red and blue filters with respect to the 
right and left eyes. At the present time, if an employee normally 
wears conventional spectacles, the filter spectacles are worn over the 
conventional spectacles. 

The Assistant Secretary advises that as a part of a continuing effort 
to improve the utilization of manpower, the Geological Survey has 
recently conducted a study of visual factors in the operation of stereo- 
scopic map plotting instruments. The study and its findings are 
described in a paper titled “The Practical Application of Research on 
Visual Factors in Stereoplotting” and full documentation of the study 
is given in research project report No. 14-08-0001-7578 titled “Study 
of Eye Fatigue in the Use of Stereoscopic Plotters,” a copy of which 
was enclosed with the Assistant Secretary’s letter. 

It is stated that an important finding of the aforementioned study 
is that the work output of employees engaged in stereoscopic plotting 
operations is materially increased when they are provided with color 
filter spectacles ground to each individual’s prescription. Also, the 
study showed that if these highly trained employees are provided with 
special prescription filter spectacles, they will, in most cases, retain the 
required visual skills for performing stereoplotting duties until nor- 
mal retirement age, rather than requiring transfer and retraining into 
other work upon losing such visual skills short of retirement. As a 
result of this extension of tenure, fewer replacements would be needed 
and training costs would be reduced over the long term. Therefore, 
the study demonstrated that by providing employees engaged in 
stereoscopic plotting operations with special prescription filter spec- 
tacles their vision capabilities can be improved, and prolonged, thereby 
achieving better manpower utilization and effecting cost savings in 
the Geological Survey’s map making operations. 

The record shows that the special prescription filter spectacles will 
be for the sole purpose of fulfilling the special requirements of the 
precision stereoscopic map plotting operations that the employees per- 
form, and will be of no personal use to the employees except during 
working hours. Stereoscopic map plotting work necessitates the 
highest degree of continual visual acuity at a close-up viewing distance 
of eight to twelve inches, a unique requirement that is not in accord 
with the correction provided by normal glasses prescribed for cus- 
tomary day-to-day uses such as reading and/or distant observation. 
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Also, since the refraction for colored glass is different from that of 
clear glass, and because the filter spectacles must be calibrated for the 
aforementioned close-up viewing distance, an employee’s prescription 
for ordinary glasses would not be applicable for filter spectacles. 
Therefore, separate clinical eye examinations would be necessary to 
obtain an employee’s proper prescription in order to make the special 
prescription-ground filter spectacles. 

The general rules with respect to furnishing special clothing or 
equipment to Government employees are stated in 3 Comp. Gen. 433, 
in pertinent part, as follows: 

In the absence of specific statutory authority for the purchase of personal 
equipment, particularly wearing apparel or parts thereof, the first question for 
consideration in connection with a proposed purchase of such equipment is 
whether the object for which the appropriation involved was made can be accom- 
plished as expeditiously and satisfactorily from the Government’s standpoint, 
without such equipment. If it be determined that use of the equipment is neces- 
sary in the accomplishment of the purposes of the appropriation, the next 
question to be considered is whether the equipment is such as the employee 
reasonably could be required to furnish as part of the personal equipment 
necessary to enable him to perform the regular duties of the position to which 
he was appointed or for which his services were engaged. Unless the answer to 
both of these questions is in the negative, public funds cannot be used for the 
purchase. In determining the first of these questions there is for consideration 
whether the Government or the employee receives the principal benefit resulting 
from use of the equipment and whether an employee reasonably could be 
required to perform the service without the equipment. In connection with the 
second question the points ordinarily involved are whether the equipment is to 
be used by the employee in connection with his regular duties or only in emer- 
gencies or at infrequent intervals and whether such equipment is assigned to an 
employee for individual use or is intended for and actually to be used by different 
employees. 

Applying the tests or criteria set forth in the above-quoted language, 
it is apparent that when employees who work with stereoplotting 
instruments are provided with special prescription filter spectacles 
their work output materially increases and their vision capabilities 
are prolonged thereby achieving better manpower utilization and 
effecting cost savings to the Government. In this regard the Assistant 
Secretary advises that the Geological Survey is listing an activity 
titled “Implementation of Visual-Care Program,” as an element in its 
statement of Manpower Utilization and Cost Reduction goals, pre- 
pared in accordance with the President’s cost-reduction program. 
Also, it is clear that the special prescription filter spectacles will be of 
no personal use to the employees except during working hours when 
they are using Government stereoplotting instruments. It is our view 
that under such circumstances special prescription filter spectacles are 


not equipment such as an employee could reasonably be required to 
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furnish as part of the personal equipment necessary to enable him to 
perform the regular duties of the position for which his services were 
engaged. Accordingly, it appears that special prescription filter spec- 
tacles meet the criteria set forth in the above-quoted language and 
may be paid for from appropriations for Surveys, Investigations, and 
Research. Of course, all special prescription filter spectacles fur- 
nished employees by the Government remain the property of the 
Government and subject to its control. 

Regarding the cost of separate clinical eye examinations, it is stated 
that the prescriptions to which these glasses would be ground would 
not be directly applicable for normal glasses and would not, in any 
case, need be revealed to the employee. In view thereof, the cost of 
the separate eye examinations necessary to obtain an employee’s proper 
prescription in order to make the special prescription-ground filter 
spectacles may also be paid for from the appropriations for Surveys, 
Investigations, and Research. 


[ B-157678 J 


Pay—Active Duty—Date of Reporting to Duty—Reservists— 
Constructive Enlistment 


A discharged member of the Naval Reserve who under orders issued in the belief 
he was still a member rather than a civilian proceeded from his home to the 
place he was ordered to report for a physical examination to determine his 
fitness for active duty, at which place he immediately reenlisted in the service 
and was transferred to a permanent duty station, is entitled to active duty pay 
and allowances for travel time to the point of reenlistment, including travel 
allowances and transportation for dependents, the member having constructively 
entered upon military duty in a de jure status on the day he departed from his 
home to comply with his orders. 


To M. G. Bender, Department of the Navy, October 29, 1965: 

There has been received by second endorsement of the Comptroller 
of the Navy dated September 15, 1965, your letter dated August 5, 
1965, and enclosures requesting an advance decision as to the legality 
for payment of claims for active duty pay and allowances for travel 
time and for reimbursement of travel expenses and transportation of 
dependents in the case of Frederick L. Vezain, AMS 3, United States 
Navy Reserve-R. The request has been assigned Submission No. 
DO-N-872, by the Military Pay and Allowance Committee, Depart- 
ment of Defense. 
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By active duty orders dated May 27, 1965, as originally issued, 
addressed to Frederick L. Vezain at Denver, Colorado, on the basis 
that he was a member of the Naval Reserve, he was ordered to report 
to the commanding officer, U.S. Naval Air Station, Olathe, Kansas, 
on June 16, 1965, for physical examination to determine his fitness for 
active duty, and if found physically qualified he was to be transferred 
to the Naval Air Station, South Weymouth, Massachusetts, for duty. 
Travel by privately owned vehicle was authorized and he was also 
authorized 2 days’ travel time, with active duty to begin on the day 
he was required to commence travel in order to report on the date 
stated. Those orders were amended, however, to show his address for 
purposes of entrance on active duty to be Olathe, Kansas, and change 
the travel time authorized from 2 days to 0 days. 

The record shows that the member was last discharged from the 
Naval Reserve on October 20, 1963, and that he was not reenlisted 
until June 16, 1965, at Olathe, Kansas. You state that it appears that 
through administrative error the orders of May 27, 1965, were pre- 
pared in the belief that Vezain was a member of the Naval Reserve 
when in fact he was a civilian who had expressed an intention to 
reenlist in the Naval Reserve for immediate active duty. He was 
paid active duty pay commencing June 16, 1965, and for his travel and 
that of his dependents from Olathe, Kansas, to South Weymouth, 
Massachusetts. However, you suggest that the payment of Vezain’s 
claims may be justified since it appears that he performed the travel 
from Denver to Olathe in good faith believing he was entitled to pay 
and allowances for the travel time to Olathe, travel expenses for the 
travel performed to that station, and dependent’s travel from Denver 
to South Weymouth, Massachusetts, less the previous payment for the 
distance from Olathe to South Weymouth. 

It has been held that the date from which an enlisted member is 
entitled to pay and allowances is the date of the final act which com- 
pletes the enlistment contract and changes his status from that of a 
civilian to that of a soldier. See 19 Comp. Dec. 367; 6 Comp. Gen. 
500, and B-125286, dated January 3, 1956. In this regard, we have 
recognized constructive enlistments (including in such category cases 
of reservists reporting for active duty) in the military service where 
persons otherwise qualified to enlist enter upon and render full military 
duty and the Government accepts such services without condition, and 
we have stated that such constructive enlistments may be regarded as 
in effect de jure enlistments. 33 Comp. Gen. 34; B-148415, April 24, 
1962. 
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In this case, the member proceeded from his home in Denver to 
Olathe, pursuant to the requirements of the orders of May 27, 1965, at 
which place he was immediately reenlisted in the service to continue 
in the performance of the active duty directed by those orders. There- 
fore, we are of the view that he constructively entered upon military 
duty in a de jure status on June 15, 1965, upon his necessary departure 
from Denver in compliance with his orders and so should be con- 
sidered as entitled to the claimed pay and allowances, including travel 
allowances and transportation of dependents, on that basis. 

Accordingly, the enclosures to your letter are returned and if other- 
wise proper, payment of the claims is authorized as indicated above. 
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Bids—Competitive System—Two-Step, Etc., Procurement—Waiver 
of Bid Deviation 


A contract awarded under an invitation for bids as the second step of a two-step 
procurement, a step restricted to price competition, the technical proposals 
having been accepted pursuant to the first step of the procurement, which pro- 
vided that the omission of bid prices or a specific response such as “No charge” 
or “Included in Price of Items” opposite each data item meant the item would 
be furnished as part of the contract consideration, but the low bidder entered 
a “N/A” notation in the price column of an end item, is a binding contract 
obliging the contractor to furnish the item as part of the total bid price, the 
low bid evidencing without reference to extraneous aids or explanation that 
a bid price was not intended to be applicable to the item, and, therefore, the 
irregularity of the “N/A’’ notation, neither affecting price, quantity, or quality, 
nor giving the contractor an option to determine whether or not to furnish the 
data item as part of the total bid price, may be waived without prejudicing the 
competitive rights of other bidders. 


To Sellers, Conner & Cuneo, November 1, 1965: 


By letter dated August 12, 1965, Airborne Instruments Laboratory, 
a Division of Cutler-Hammer, Inc. (AIL), protested against the 
award of a contract to Aircraft Armaments, Inc. (AAT), under invi- 
tation for bids No. 65-920, issued on July 21, 1965, as the second step 
of a two-step procurement by the Rome Air Development Center, 
Griffiss Air Force Base, New York. Since you are the attorneys of 
record, we are addressing our decision to you. 

The invitation requested bids from only those firms whose technical 
proposals were finally accepted by the Government under the first 
step of the procurement cn certain countermeasure groups, spare parts 
and related data. Bidders were requested to bid in accordance with 
exhibit “A” containing a description of the supplies and services, 
DD form 1423 (Contractor Data Requirements List), a military spec- 
ification, and the bidder’s technical proposal as finally accepted. The 
invitation provided as follows: 


(a) Only one award will be made on the basis of this Invitation for Bids 
covering all items described herein. Award will be made to that responsible 
bidder whose proposal is most advantageous to the Government price and other 
factors considered. 

(b) THIS INVITATION FOR BIDS IS ISSUED PURSUANT TO TWO- 
STEP FORMAL ADVERTISING IN PART 5 OF SECTION II OF THE ARMED 
SERVICES PROCUREMENT REGULATIONS. : 

BIDS WILL BE ACCEPTED AND CONSIDBPRED ONLY FROM THOSE 
FIRMS WHO HAVE SUBMITTED ACCEPTABLE TECHNICAL PROPOSALS 
PURSUANT TO THE FIRST STEP OF SUCH PROCEDURES, AS INITIATED 
BY PURCHASE REQUEST NO. 65-920. ANY BIDDER WHO HAS SUB- 
MITTED MULTIPLE TECHNICAL PROPOSALS IN THE FIRST STEP OF 
THIS TWO-STEP PROCUREMENT MAY SUBMIT A SEPARATE BID COV- 
ERING EACH TECHNICAL PROPOSAL WHICH HAS BEEN DETERMINED 
ACCEPTABLE BY THE GOVERNMENT. (MAR. 1963) 


BID ITEM PRICING 


Bidders are required to enter bid prices opposite each item and sub-item. 
The sum of the bid prices for these items will be the price to be considered 
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determining the award in accordance with paragraph No. 8(a) of the Terms and 
Conditions of this Invitation. 


DATA PRICING (Jan. 63): 


a. Bidders are requested to insert opposite the data items the price of such 
data or a specific response such as “No Charge,” “Included in Price of 


ND ihe oes, ” If a bidder fails to price or enter specific response to a data 
item required to be furnished it will be considered that the data is being fur- 
nished as part of the contract consideration. 


Upon the opening of bids on August 9, 1965, it appeared that AAT 
submitted the lowest aggregate bid, followed by the bids submitted by 
AIL, Sylvania Electronics System and ITT Gilfillen, Inc. However, 
AIL protested against any award to AAT on the basis that it had placed 
a notation “N/A” in the amount (price) column of item 2.27 covering 
the furnishing of certain data related to the end item of the procure- 
ment. AIL contends that the insertion of such notation rendered the 
low bid of AAT nonresponsive to the requirements of the above-quoted 
invitation provisions. In support thereof, AIL refers to our decisions 
B-150191 dated March 8, 1963, and 42 Comp. Gen. 502. 

The responsiveness of the AAT bid is to be determined from the bid 
itself without reference to extraneous aids or explanations regarding 
the bidder’s intentions. The notation “N/A,” meaning “not appli- 
cable,” would appear to be reasonably susceptible of two meanings in 
this case—either that a bid price is not applicable to the item, or that 
the bid does not include the item. Within the context of the bid of 
AAT, we think it is evident that “N/A” can have but one meaning; 
namely, that a bid price is not applicable to the item. 

Under two-step advertising procedures, bidders whose first-step tech- 
nical proposals are finally accepted by the Government are solely 
eligible to bid in compliance with their own technical proposals and 
related Government specifications. In effect, when a technical proposal 
is finally accepted by the Government, the only element of competition 
remaining open is the sealed pricing solicitation. Thus, the second 
step of this procedure, as contemplated by Armed Services Procure- 
ment Regulation (ASPR) 2-501, is restricted to price competition 
between the eligible offerors who have obligated themselves to per- 
form in accordance with their own technical propgsals and related 
Government specifications. 

In this regard, we note that AAT referred to the data covered by 
item 2.27 in its accepted technical proposal and advised that the data 
would be appropriately prepared for delivery to the Government 
within a prescribed delivery schedule. Also, an examination of AAT’s 
bid reveals that it deleted the “N/A” notations from the amount col- 
umns of data items 2.10 and 2.29, thereby including the cost of those 
items in its total bid. These facts, together with the fact that AAI 
bid “No Charge” for data items 2.7, 2.12 and 2.14, reasonably evidence 
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an intention on the part of AAI to furnish item 2.27 data as part of 
its total bid price. Moreover, we view the “N/A” notation in the 


amount column of item 2.27, even if deliberately inserted, as reasonably 


meaning that no bid price is applicable to the item and, under the invi- 


tation provisions quoted above, such data item would be required to 
be furnished as part of the total bid consideration. We, therefore, 
are of the opinion that the notation “N/A” in item 2.27 constituted a 


minor irregularity not affecting price, quantity or quality which the 
contracting officer may, in his discretion, either waive or correct with- 


out prejudicing the competitive rights of the other bidders. See ASPR 
2-405; 40 Comp. Gen. 321; 41 éd. 721. 


We held in pertinent part in 40 Comp. Gen. 321 at 324 that: 


Whether certain provisions of an invitation for bids are to be considered 
mandatory or discretionary depends upon the materiality of such provisions and 
whether they were inserted for the protection of the interests of the Govern- 
ment or for the protection of the rights of bidders. Under an advertised procure- 
ment all qualified bidders must be given an equal opportunity to submit bids 
which are based upon the same specifications, and to have such bids evaluated on 
the same basis. To the extent that waiver of the provisions of an invitation 
for bids might result in failure of one or more bidders to attain the equal op- 
portunity to compete on a common basis with other bidders, such provision must 
be considered mandatory. However, the concept of formally advertised procure- 
ment, insofar as it relates to the submission and evaluation of bids, goes no 
further than to guarantee equal opportunity to compete and equal treatment 
in the evaluation of bids. It does not confer upon bidders any right to insist 
upon the enforcement of provisions in an invitation, the waiver of which would 
not result in an unfair competitive advantage to other bidders by permitting a 
method of contract performance different from that contemplated by the in- 
vitation or by permitting the bid price to be evaluated upon a basis not common 
to all bids. Such provisions must therefore be construed to be solely for the 
protection of the interests of the Government and their enforcement or waiver 
can have no effect upon the rights of bidders to which the rules and principles 
applicable to formal advertising are directed. To this end, the decisions of this 
Office have consistently held that where deviations from, or failure to comply 
with, the provisions of an invitation do not affect the bid price upon which a 
contract would be based or the quantity or quality of the work required of the 
bidder in the event he is awarded a contract, a failure to enforce such provi- 
sion will not infringe upon the rights of other bidders and the failure of a bidder 
to comply with the provision may be considered as a minor deviation which can 
be waived and the bid considered responsive. 


Since the primary question for consideration here is whether AAI 
would be legally obligated to furnish item 2.27 data as part of its 
bid price, we must also consider the possibility whether AAI would 
have an option, because of its use of the notation “N/A,” to either 
furnish item 2.27 at its total bid price or to insist that such item was 
not so included in the total bid price. We believe that AAT has no 
such option. Under the circumstances outlined above, it is our view 
that the only intelligent meaning to be given AAI’s technical pro- 
posal and competitive price proposal is that no bid price is applicable 
to item 2.27. It would necessarily follow that “N/A” must be con- 
sidered as a failure to price the item within the purview of the data 
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pricing clause quoted above. To find that AAT had a contrary inten- 
tion would not only be inconsistent with its bid package, but also would 
compel the conclusion that after expending considerable time, money 
and effort to become an eligible bidder under the second step, AAT then 
deliberately intended in its bid to deviate from its accepted technical 
proposal. Since in our view such an intention clearly is not indicated, 
we think that that conclusion is wholly unacceptable. We, therefore, 
are of the opinion that if a contract were to be awarded to AAT at its 
total bid price, it would be legally bound to furnish item 2.27 data as 
part of the consideration. In reaching this conclusion we have con- 
sidered the Office decisions cited by AIL. But in those cases the bids 
submitted evidenced a clear intention by the bidders not to be bound by 
all the terms and conditions of the invitation. 

Accordingly, and upon review of the record before us, we find no 
legal basis to question the responsiveness of AAI’s bid. Therefore, 
your protest is denied. 


[B-157377] 


Contracts—Modification—Frustration of Contract Basis 


A contract entered into pursuant to 43 U.S.C. 390b granting a State River 
Authority water storage space in a dam and reservoir project constructed under 
the Flood Control Act, approved September 3, 1954, in exchange for payment 
of a proportionate share of first construction costs may not be modified to relieve 
the Authority from liability for increased costs occasioned by repair of a dam 
embankment slide on the basis the purpose of the Authority in entering into the 
contract to supply water at reasonable prices would be frustrated by payment 
of an additional amount, and that the Authority in anticipation of retiring the 
project indebtedness from current revenues did not submit the project to the 
voters as required by State Statute, and as an increased cost, whether or not 
foreseen, is a contract hazard that neither excuses nonperformance nor entitles 
the contractor to additional compensation without a compensatory benefit to 
the Government, the vested rights of the Government to an increased contribution 
from the Authority may not be surrendered. 


To the Secretary of the Army, November 3, 1965: 


By letter dated July 29, 1965, the Executive, Headquarters, Office 
of the Chief of Engineers, has requested our decision on the amount 
of the contribution payable by the Brazos River Authority of Texas 
to the first construction costs of the Waco Dam and Reservoir under 
Contract No. DA-41-443-CIVENG-58-446. 

The contract was executed on March 1, 1958, and approved by the 
Secretary of the Army on April 15, 1958. Under its terms, the Gov- 
ernment granted to the Authority the use of certain water storage 
space in the project in exchange for payment by the Authority of 
a proportionate share of the first construction costs, computed on the 
basis of allocation of such costs between the flood control and water 
storage features of the project. At the time the contract was executed, 
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the first costs were estimated at $42,570,000, of which amount the esti- 
mated share payable by the Authority was $5,871,050. Of the Author- 
ity’s share, $250,000 was paid in advance, and the balance was agreed 
to be paid in fifty equal annual installments of $193,353.46 each, in- 
cluding interest at 214 percent. Article 5(3) of the contract provides 
for adjustment of such payments in the event actua] cost should exceed 
the estimate, as follows: 


In the event the actual first cost of the Project, including the entire cost of 
outlet facilities, and any other facilities added at the request of the Authority, 
exceeds the estimated cost as set forth in Exhibit A, the aforesaid annual pay- 
ments shall be increased to reflect the actual cost, including interest during 
construction, as determined by the Contracting Officer. In the event such first 
cost of the Project, including the entire cost of outlet facilities, and any other 
facilities added at the request of the Authority is less than that set forth in 
Exhibit A, the aforesaid annual payments shall be decreased to reflect the actual 
cost, including interest during construction, as determined by the Contracting 
Officer. 

In the event.the annual payments are increased or decreased, as provided 
above, an adjustment, as determined by the Contracting Officer, of payments 
made prior to the determination of the final Project cost shall be made in the 
first payment due after such costs are determined. At the time the final Project 
costs are determined, Exhibit A shall be modified to reflect the increased or 
decreased annual payments and such modification shall form a part of this 
contract. 


The same article also provides for payment by the Authority of 
14.134 percent of the cost of major repairs. 

The Project was authorized by the Flood Control Act approved 
September 3, 1954 (Public Law 780, 83d Cong., 68 Stat. 1248, 1259). 
The authorization for the contract between the Government and the 
Authority (which superseded a prior contract between the Govern- 
ment and the city of Waco and is said to have been for the sole benefit 
of that city) is contained in title III of the Water Supply Act of 1958 
(Public Law 85-500), 43 U.S.C. 390b, which reads, in part, as follows: 


§ 390b. Development of water supplies for domestic, municipal, industrial, and 
other purposes. 

(a) Declaration of policy.—It is declared to be the policy of the Congress to 
recognize the primary responsibilities of the States and-local interests in devel- 
oping water supplies for domestic, municipal, industrial, and other purposes and 
that the Federal Government should participate and cooperate with States and 
local interests in developing such water supplies in connection with the construc- 
tion, maintenance, and operation of Federal navigation, flood control, irrigation, 
or multiple purpose projects. 

(b) Storage in reservoir projects ; agreements for payment of cost of construc- 
tion or modification of projects.—In carrying out the policy set forth in this 
section, it is provided that storage may be included in any reservoir project 
surveyed, planned, constructed or to be planned, surveyed and/or constructed 
by the Corps of Engineers or the Bureau of Reclamation to impound water for 
present or anticipated future demand or need for municipal or industrial water, 
and the reasonable value thereof may be taken into account in estimating the 
economic value of the entire project: Provided, That before construction or 
modification of any project including water supply provisions is initiated, State 
or local interests shall agree to pay for the cost of such provisions on the basis 
that all authorized purposes served by the project shall share equitably in the 
benefits of multiple purpose construction as determined by the Secretary of the 
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Army or the Secretary of the Interior as the case may be: Provided further, 
That not to exceed 30 per centum of the total estimated cost of any project may 
be allocated to anticipated future demands where States or local interests give 
reasonable assurances that they will contract for the use of storage for antici- 
pated future demands within a period of time which will permit paying out the 
costs allocated to water supply within the life of the project: And provided 
further, That the entire amount of the construction costs, including interest 
during construction, allocated to water supply shall be repaid within the life of 
the project but in no event to exceed fifty years after the project is first used for 
the storage of water for water supply purposes, except that (1) no payment need 
be made with respect to storage for future water supply until such supply is first 
used, and (2) no interest shall be charged on such cost until such supply is first 
used, but in no case shall the interest-free period exceed ten years. * * * 

The Authority, which was established under the laws of Texas, 
Article 8280-101, Vernon’s Texas Civil Statutes, is authorized to 
control, store, preserve, use, distribute, and sell the waters of the Brazos 
and Bosque Rivers. Section 10 of the authorizing statute requires 
that the Authority shall not incur any indebtedness for improvements 
comprehended by the statute without first submitting the proposal to 
the qualified taxpaying voters and obtaining approval of a majority of 
those voting. However, since it was the intent of the Authority to 
retire the indebtedness from current revenues, such submission was 
considered unnecessary in view of the holding in Texas Agricultural 
Association v. Hidalgo County Water Control and Improvement Dis- 
trict No. 1, 125 F. 2d 829, that an indebtedness of a water control 
improvement district organized under Texas law, which is payable out 
of current revenues, need not be submitted to the voters for approval. 

On October 4, 1961, the Government discovered that a slide had 
occurred in the dam embankment. It is estimated that repair of the 
slide will increase the first construction costs of the Project by 
$7,729,700, of which amount $1,174,000 must be contributed by the 
Authority under the contract terms. In December 1961, the Authority 
requested to be released from obligation for payment of any portion 
of the slide repair costs. It is stated that the Authority’s purpose or 
object in entering into the contract was to retire the indebtedness from 
current revenues and that the increase of its share to the extent necessi- 
tated by the unanticipated slide repair costs will destroy such purpose 
since current revenues would not be sufficient to retire the indebtedness. 

It is the recommendation of the Corps of Engineers that the con- 
tract be amended to reflect the additional costs necessary to correct the 
slide, but that a modification be executed providing that the Authority 
is relieved from any liability for contribution thereto. The recom- 
mendation is based on the doctrine of “frustration of contracts,” in 
that the purpose for which the Authority entered into the contract, 
which purpose is stated by the Authority as supplying water to the 
city of Waco at reasonable prices, would be frustrated were the Au- 
thority forced to pay the additional amount, and the Authority being 
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without fault is thereby discharged from its contractual obligations. 
In addition to quotations from Corbin on Contracts and Restatement 
of the Law of Contracts, several court cases are cited for the proposi- 
tion that the cost increase is a supervening event of such character that 
it could not be reasonably anticipated and that while performance 
remains possible, the expected value of the performance to the Author- 
ity has been destroyed so as to cause a failure of consideration. 
Accordingly, it is contended, the Authority has the right to rescind 
the contract, and, therefore, the relinquishment of such right would 
constitute a compensating benefit to the Government for relieving the 
Authority from payment of any part of the slide repair costs. 

From the facts of record, there is no indication that the slide was 
caused by any negligence on the part of the Government nor is there 
any evidence that such an occurrence is wholly unexpected in the type 
of project involved. Rather, the absence from Article 5(3) of lan- 
guage excepting acts of God or unforeseen difficulties from the cost 
adjustment or repair cost provisions evidences that the intent of both 
parties was to compute their respective shares of the Project costs on 
the basis of all actual costs. 

We find no adequate support for the view that there has been a 
failure of consideration or frustration of the purpose of the contract. 
The Authority bargained for storage space in the Project under certain 
terms, and the Government, we understand, is furnishing the space 
in accordance with such terms. While the Authority might well have 
intended that the contract expenses should not exceed its current 
revenues, such intent cannot be regarded as being within the purpose 
of the contract. 

Therefore, in the absence of any provision in the contract or in the 
Water Supply Act of 1958 furnishing a basis for the Government to 
authorize relief in the circumstances in question, it is our view that 
there is for application the generally accepted rule that unexpected or 
increased cost of performance, whether foreseen or unforeseen, is one 
of the hazards of a contract which neither excuses nonperformance 
nor entitles the contractor to additional compensation. 37 Comp. Gen. 
642, 645; Satterlee Adma. v. United States, 30 Ct. Cl. 31. There is 
also for application here the rule that without a compensating benefit 
to the United States, its agents and officers have no authority to dispose 
of the money or property of the United States, to modify existing 
contracts, or to surrender or waive contract rights that have vested in 
the Government. 40 Comp. Gen. 684 and court cases therein cited. 
Having concluded that the Authority has no right to rescind the con- 
tract, we must further conclude that there would be no consideration 
moving to the Government for the relinquishment of its vested right 
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under the contract to adjustment of the Authority’s contribution to 
the Project costs on the basis of the increase attributable to the repair 
of the slide. 

We therefore cannot approve the recommendation that the Author- 
ity be relieved from any liability for contributions to the cost of 
correcting the slide. 

The file forwarded with the letter of July 29 is returned. 


[B-157411] 


Contracts—Awards—Small Business Concerns—Negotiation—To 
Obtain Reasonable Prices 


The negotiation to obtain price reductions under two invitations for bids on total 
set-asides issued to numerous small business concerns with the only responsive 
bidder, the reduced prices exceeding the low bid of the only other bidder who was 
determined not to be a small business concern, is contrary to sections 3-215.1 
and 3-215.2 of the Armed Services Procurement Regulation implementing 10 
U.S.C. 2304(a) (15) to authorize the negotiation of a contract where the “bid 
prices received after formal advertising are unreasonable,” provided each re- 
sponsible bidder has a reasonable opportunity to negotiate, the price negotiated 
is lower than the lowest rejected bid, and is the lowest offered by a responsible 
supplier, and the principle that the Government may accept the benefit of a vol- 
untary reduction in the price of an otherwise acceptable responsive bid is not 
for application where the bid prices received after formal advertising are un- 
reasonably high and negotiation of a lower price with only one bidder would he 
contrary to statute and regulation. Overrules any inconsistent decisions. 


Contracts—Awards—Small Business Concerns—Negotiation—To 
Obtain Reasonable Prices 


Notwithstanding reliance on the negotiating authority in 10 U.S.C. 2304(a) (17) 
to restrict bidding to small business concerns, the rules governing formally ad- 
vertised procurements are also for application in total small business set-asides, 
therefore, when the use of a small business restricted advertising procedure re- 
sulted in unreasonable bids, negotiation with the only small business concern 
responding to the invitation for bids to obtain reasonable prices was improper 
and the invitation should be canceled, and time permitting, in the absence of a 
reasonable expectation that bids will be received from a sufficient number of 
small business concerns to ensure reasonable prices, the procurement should be 
advertised on an unrestricted basis . 


Contracts—-Awards—Small Business Concerns—Set-Asides—Ad- 
ministrative Determination 


While the determination of whether there is a reasonable expectation of receiving 
a sufficient number of bids under a total set-aside to assure reasonable prices is 
within administrative discretion, the validity of a set-aside under the authority 
in section 15 of the Small Business Act is not established by the fact that 20 and 
33 sources were solicited under two invitations for bids, absent a reasonable basis 
for expecting responsive bids from more than two sources, therefore, in future 
procurements, the decision to make a total set-aside should be carefully con- 
sidered, potential sources of small business interest thoroughly investigated, and 
the basis of the determination for the total set-aside fully explained and 
documented. 


TT 








cca 
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To the Secretary of the Navy, November 4, 1965: 


Reference is made to the letter of September 10, 1965, and enclosures, 
from the Assistant Chief for Purchasing, Bureau of Supplies and Ac- 
counts, reporting on the protest of Western Molded Fibre Products, 
Incorporated, against award of a contract to Dodge Cork Company, 
Incorporated, under Invitations for Bids Nos. 104-3-66 (215) and 104— 
18-66 (211), issued by the Ships Parts Control Center, Mechanicsburg, 
Pennsylvania. 

Both invitations, calling for bids on stated quantities of cork plugs 
for cartridge cases, are total set-asides for small business. Although 
20 and 33 sources were solicited on the respective invitations, bids were 
received from only two companies, Western Molded Fibre Products 
and Dodge Cork Company. The bids of these two companies are as 
follows: 


IFB104—3-66 

Bidder Item Qty U/P Total 
Western Molded Fibre 1 95,800 ea. $0.938 $89, 860. 00 
Dodge Cork Company 1 95,800ea. 1.32 126, 456. 00 
IFB104—18-66—First Program Year 

Western Molded Fibre 1 116,600 ea. 2.104 245, 326. 40 
Dodge Cork Company 1 116,600 ea. 2.57 299, 662. 00 
IFB104—18-66— Multi-Year (First and Second Program Year) 
Western Molded Fibre 1 150,000 ea. 2.056 308, 400. 00 
Dodge Cork Company 1 150,000 ea. 2.39 358, 500. 00 


Subsequent to opening of the bids it was determined by the Small 
Business Administration that Western Molded Fibre Products was not 
a small business for purposes of these procurements, and its bids were 
rejected as nonresponsive. Since the contracting officer considered the 
bid prices of Dodge unreasonable, he undertook negotiations with 
Dodge resulting in reduction of its bid prices as follows: 


IFB 104-3-66 

Dodge Cork Company 1 95,800 ea. 1.003 96, 087. 40 
IFB 104-18-66—First Program Year 

Dodge Cork Company 1 116,600 ea. 2.210 257, 686.00 
IFB 104-18-66—Multi- Year (First and Second Program Year) 
Dodge Cork Company 1 150,000 ea. 2.163 324, 450.00 


Awarding of contracts is being withheld pending the decision of 
our Office on the protest by Western against any awards to Dodge at its 
reduced bid prices. 
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Although Western made no objection to the set-aside action prior 
to opening of the bids because of the belief that it was small business, 
it now protests the set-aside on the grounds that such action was moti- 
vated by a desire on the part of SBA personnel to favor Dodge and 
eliminate other competition, and further protests award of a contract 
to Dodge because the total of the Dodge bids under both IFB’s is 
$86,695.60 higher than the total of its bids under the subject IF B’s. 
Also, Western objects to the purchase of the items under IFB No. 
104-3-66 (215) from any other source because the Navy has the option 
to purchase 95,811 of these same items from Western under contract 
No. 104-4959A. 

With respect to this latter point, we are advised that, since the funds 
are now available under the cited contract to purchase the 95,800 units 
called for under IFB 104-3-66(215), the invitation will be canceled 
and the units purchased from Western at the contract price of $.841 per 
unit. Since such action is in the best interest of the Government and 
also satisfies Western’s protest on this point, it would not appear to be 
necessary for our Office to comment further thereon. 

Concerning Western’s protest against the determination to make 
these procurements total set-asides for small business concerns, section 
15 of the Small Business Act, 15 U.S.C. 644, provides that small 
business concerns shall receive any award or contract or any part 
thereof as to which it is determined to be in the interest of assuring 
that a fair proportion of the total purchases and contracts for property 
and services for the Government are placed with small business con- 
cerns. Under section 15 of the act the determination as to whether a 
particular procurement should be set aside is within the jurisdiction 
of the procuring agency and the Small Business Administration. Im- 
plementing the statutory mandate as far as the Defense establishment 
is concerned is section 1, part 7, of the Armed Services Procurement 
Regulation. With respect to total set-asides, ASPR 1-706.5(a) (1) 
provides as follows: 


1-706.5 Total Set-Asides 


(a) (1) Subject to any applicable preference for labor surplus area set-asides 
as provided in 1-803(a) (ii), the entire amount of an individual procurement or 
a class of procurements, including but not limited to contracts for maintenance, 
repair, and construction, shall be set aside for exclusive small business participa- 
tion (see 1-701.1) if the contracting officer determines that there is reasonable 
expectation that bids or proposals will be obtained from a sufficient number of 
responsible small business concerns so that awards will be made at reasonable 
prices. Total set-asides shall not be made unless such a reasonable expectation 
exists. * * * 


While it has been held that the determination of whether there is 
reasonable expectation of receiving a sufficient number of bids under 
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a total set-aside to assure reasonable prices is within the ambit of 
sound administrative discretion and will not ordinarily be questioned 
by our Office, B-150048, December 12, 1962, we believe the record 
raises serious question as to the validity of the set-aside determination 
in the instant case. Thus, although 20 and 33 sources were solicited 
on the respective IF'B’s, we do not believe this alone establishes the 
validity of the required determination when it is reported that: 


These procurements were set aside 100 percent for small business on the basis 
that the previous supplier, Western Molded Fibre Products, Inc., Gardena, 
California in the past was considered a small business and that at least one other 
small business was interested. 

It seems implicit from this statement that, but for the mistaken 
belief that Western was small business, these procurements would not 
have been set-aside. Nothing appears in your Department’s reports 
of September 10 and October 12 to indicate that there was any reason- 
able basis for expecting responsive bids from more than two of the 20 
and 33 sources solicited, and there is nothing to indicate the basis for 
selecting the particular sources that were solicited. Although it now 
appears that these procurements probably should not have been set 
aside for small business concerns, we are reluctant to substitute our 
judgment for that of the contracting officer in the absence of a clear 
showing of abuse of the discretion permitted him. However, we do 
recommend that any necessary action be taken to assure that in future 
procurements the decision to make a total set-aside be carefully con- 
sidered, potential sources of small business interest be thoroughly in- 
vestigated, and the basis of the determination be fully explained and 
documented. 

Remaining for consideration is the propriety of the contracting 
officer’s action in conducting negotiations with Dodge in an effort to 
reduce its bid price, which the contracting officer “considered unrea- 
sonable in comparison with previous prices paid and the bid prices 
submitted by Western Molded Fibre Products Company,” rather 
than withdrawing the set-aside pursuant to ASPR 1-706.3(a), which 


provides, in pertinent part, as follows: 
If, prior to award of a contract involving an individual or class set-aside, the 
contracting officer considers that procurement of the set-aside from a small 


business concern would be detrimental to the public interest (e.g., because of 
unreasonable price), he may withdraw a set-aside determination. * * * 


In this connection, we are advised by supplemental report dated 
October 12, 1965, from the Bureau of Supplies and Accounts that the 
downward revisions in Dodge’s bid prices were the result of negotia- 
tions between representatives of the bidder and the contracting officer ; 
that the Comptroller General is considered to have recognized the 
right of a contracting officer to negotiate with a low bidder to obtain 
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fair and reasonable prices; and that any contract award which may 
result in the instant set-aside procurement will be considered as 
negotiated pursuant to 10 U.S.C. 2304(a) (17) and section 15 of the 
Small Business Act. While not so stated in the report of October 12, 
we are informally advised that the reference to the Comptroller Gen- 
eral’s recognition of the right to negotiate with the low bidder alludes 
to the provisions of Navy Contract Law Section 2.53 (2d Ed. 1959). 
This section provides, in pertinent part, as follows: 


* * * whenever the contracting officer is of the opinion that the price of the 
lowest bid eligible for award is not fair and reasonable under all the circum- 


stances, he may enter into negotiations with that bidder to reduce the price. 
[Italics supplied.] 


Cited as the basis for this authority is a decision of our Office, 
B-74018, March 9, 1948 (which cites the case of Aleck Leitman v. 
United States, 104 Ct. Cl. 324, 341, in support of the proposition that 


the Government may accept a voluntary decrease in the price of an 
otherwise low bid), and the case of Equipment Corp. of America v. 
United States, 98 Ct. Cl. 159, 175, which involved a reduction in a 
contract price. 


Although the provisions of Navy Contract Law quoted above would 
appear to justify negotiation in the instant case, we believe the op- 
posite conclusion must be reached in view of a conflict of such provi- 
sion with section 2(c) (15) of the Armed Services Procurement Act of 


1947, 10 U.S.C. 2304(a) (15), as implemented by Armed Services 
Procurement Regulations 3-215.1 and 3-215.2, which authorize nego- 


tiation of a contract where the “bid prices received after formal 
advertising are unreasonable” and, quoting from ASPR 3-215.2, 

(i) prior notice of intention to negotiate and a reasonable opportunity to 
negotiate have been given by a contracting officer to each responsible bidder 
which submitted a bid in response to the invitation for bids ; 


(ii) the negotiated price is lower than the lowest rejected bid price of a 
responsible bidder, as determined by the Secretary ; and 


(iii) the negotiated price is the lowest negotiated price offered by any 
responsible supplier. 


Although our decision, B—74013, was rendered subsequent to the 
effective date of the Armed Services Procurement Act, it involved 
procurement by a civil agency of the Government to which no similar 
provisions were then applicable. Furthermore, both the Aleck Leit- 


man and Equipment Corp. of America cases were decided prior to 
enactment of the Armed Services Procurement Act. And while our 


Office recognizes the principle that the Government may accept the 


benefit of a voluntary reduction in the price of an otherwise acceptable 


low responsive bid, this principle is not for application where the bid 
prices received after formal advertising are unreasonably high and 
negotiation of a lower price with only one bidder would therefore be 
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contrary to statute or regulation. To the extent that any decisions 
of our Office may be inconsistent with the limitation on the applicabil- 
ity of this principle, they should no longer be considered controlling. 

With respect to the fact that any contract which may be awarded 
will cite 10 U.S.C. 2304(a) (17), and will therefore be considered as 
a negotiated contract, it must be noted that reliance upon such author- 
ity is only for the purpose of restricting bidding to small business 
concerns, and that the rules generally for application in formally 


advertised procurements are also for application in total small busi- 
ness set-asides. See ASPR 1-706.5(b). Where, as here, small busi- 
ness restricted advertising procedures result in unreasonable bids we 
must conclude that it would be improper to conduct negotiations, for 


the purpose of obtaining reasonable prices, with the only small business 
concern which responded to the invitation for bids. In this connec- 
tion, see our letter of December 6, 1962, B—149631 (copy enclosed), 
advising the Secretary of Defense that negotiation which was limited 
to the original bidders following failure to receive a responsive bid 


under small business restricted advertising procedures was improper. 


For your information, we are enclosing a copy of our letter of today 


to the Secretary of Defense recommending that ASPR be amended to 
clarify this matter. 


In accordance with the foregoing, we must conclude that there was 
no authority or justification for negotiating with the low bidder in 
the instant case. IFB No. 104-18-66(211) should therefore be can- 


celed. If time permits, and in the absence of a reasonable expectation 
that bids will be received from a sufficient number of small business 
concerns to ensure reasonable prices, the requirement should be read- 


vertised on an unrestricted basis. 


[B-157826] 


Pay—Service Credits—Retention After Mandatory Retirement 


An Army major who at the time of qualifying for mandatory retirement under 
10 U.S.C. 3915(b) on August 6, 1963, effective September 1, 1963, had 25 years 
and 30 days of service, but who, retained on the active list for the purpose of 
completing 28 years and 30 days, voluntarily retired, with the approval of the 
Secretary of the Army, on September 1, 1965, after completing only 2 years and 
24 days of additional active service, is entitled to credit for the service performed 
from August 7, 1963, through August 31, 1965, under section 3927, the retirement 
date having been fixed on the basis of the officer’s election or administrative 
discretion, the restrictive provisions of the Uniform Retirement Date Act, 5 
U.S.C. 47a, do not apply and the monthly retired pay of the officer is for com- 
putation under Formula A of 10 U.S.C: 3991, on the basis of the monthly basic 
pay rate applicable September 1, 1965, the effective date of the Uniformed 
Services Pay Act of 1965, to the grade of major with over 23 years of service, 


multiplied by 24%4 percent times the 27 years of service credited under 10 U.S.C. 
3927(b). 
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To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
November 4, 1965: 


Further reference is made to your letter dated September 10, 1965, 
forwarding for decision in advance of payment a voucher in the 
amount of $71.54, in favor of Major Miriam E. Waldron, N 1 202, 
ANC, retired, representing an adjustment of retired pay for the 
month of September 1965. Your request was forwarded here by first 
indorsement dated October 7, 1965, from the Chief of Finance and 
has been assigned D.O. Number A-875 by the Department of Defense 
Military Pay and Allowance Committee. A corrected voucher in the 
amount of $68.70 was received in this Office on October 26, 1965. 

You say that Major Waldron was appointed second lieutenant, 
Army Nurse Corps Reserve, on December 22, 1941, and that she served 
continuously on active duty in various grades and components of the 
Army until her retirement on September 1, 1965. She completed 
25 years 0 months and 30 days of service for retirement on August 6, 
1963. By paragraph 164, Department of the Army Special Orders 
No. 170, dated July 18, 1963, she was retired under the requirement 
of 10 U.S.C. 3915, effective September 1, 1963. Having been selected 
by a board of senior officers for retention on active duty until she 
completed 28 years and 30 days of service, the Secretary of the Army 
on July 23, 1963, acting under authority contained in 10 U.S.C. 
3915(b), approved the request of The Surgeon General that she be 
retained on the active list. Paragraph 167, Department of the Army 
Special Orders No. 184, dated August 1, 1963, revoked the orders 
of July 18, 1963, and Major Waldron continued to serve on active 
duty. By paragraph 167, Army Special Orders No. 175, dated July 2, 
1965, she was retired from active service under the requirement of 
10 U.S.C. 3915(b), relieved from assignment and duty on August 31, 
1965, and placed on the U.S. Army Retired List, effective September 1, 
1965. 

Based on our decision 38 Comp. Gen. 5, and since Major Waldron 
did not complete 28 years and 30 days of service under 10 U.S.C. 
3915(b), credit has not been allowed in the computation of her retired 
pay for the 2 years and 24 days of active service she performed from 
August 7, 1963, through August 31, 1965. Notwithstanding the opin- 
ion of The Judge Advocate General, JAGA, 1965/4453, dated Au- 
gust 4, 1965, that 38 Comp. Gen. 5 is not applicable in her case and 
that she is entitled to be credited with all service that qualifies under 
the provisions of 10 U.S.C. 3927, including service performed after 
August 6, 1963, you say that Major Waldron’s retired pay has been 
computed on over 21 years of service for basic pay purposes and 25 
years of service for percentage purposes based on the active duty 
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pay rates authorized by the act of August 12, 1964, Public Law 88-422, 
78 Stat. 395, in accordance with our decision of January 5, 1965, 44 
Comp. Gen. 373. Since it appears that she may be entitled to have 
her retired pay computed under the active duty pay rates set forth 
in the act of August 21, 1965, Public Law 89-132, 79 Stat. 545, and 
the amount shown on the corrected voucher represents the difference 
between the retired pay of a major with over 23 years of service for 
basic pay purposes and 27 years of service for percentage purposes 
based on the 1965 rates and the amount paid as the retired pay of 
a major with over 21 years of service for basic pay purposes and 25 
years of service for percentage purposes based on the 1964 rates, doubt 
is expressed as to whether 


a. Active service during the period 7 August 1963 through 31 August 1965 is 
creditable in the computation of retired pay for basic pay purposes and under the 
provisions of Title 10, U.S. Code, Section 3927. 

b. Retired pay may be computed based on active duty pay rates authorized 
by the Uniformed Services Pay Act of 1965, approved 21 August 1965, if the 
answer to Question 8a is “NO.” 

ce. The answer to question 8b be the same if credit is allowed for active service 
during the period 7 August 1963 through 31 August 1965? 


Subsection (b) of 10 U.S.C. 3915, under the authority of which the 
actions referred to above were taken, provides that: 


(b) Unless retired or separated at an earlier date, each officer of the Army 
Nurse Corps and the Army Medical Specialist Corps whose regular grade is 
major shall be retired, except as provided by section 47a of title 5, on the 
thirtieth day after she completes 25 years of service computed under section 
3927(a) of this title. However, if her name is carried-on a list of officers rec- 
ommended for appointment to the regular grade of lieutenant colonel, she shall 
be retained on the active list while her name is so carried. In addition, if 
the authorized strength of the corps concerned in officers on the active list is 
not exceeded, the Secretary of the Army may retain her on the active list until 
she completes 28 years of service computed under section 3927(a) of this title, 
in which case she shall be retired, except as provided by section 47a of title 5, 
on the thirtieth day after she completes that service. 


In our decision of January 5, 1965, relating to the use of the pay 
rates established by the 1964 pay act in relation to the Uniform Retire- 
ment Date Act of April 23, 1930, ch. 209, 46 Stat. 253, 5 U.S.C. 47a, 
we said that, 

Where a member is retired at a time other than the date when eligibility for 
retirement first exists, and the date of retirement is fixed on the basis of admin- 
istrative discretion or election of the member on the first day of a month later 
than that required by the Uniform Retirement Date Act, the restrictions con- 
tained in that act limiting retired pay to the amount that would have been 


payable if that law had not been enacted are not for application. See 10 comp. 
Gen. 36. 


Major Waldron qualified for mandatory retirement under 10 U.S.C. 
3915(b) on August 6, 1963, and had her original orders taken effect 
she would have been retired by virtue of the provisions of 5 U.S.C. 
47a, effective September 1, 1963. However, her retirement orders 
were revoked before becoming effective and she was retained on the 
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active list under the third sentence of 10 U.S.C. 3915(b), with her 
consent. Thereafter she could at any time prior to the completion 
of 28 years and 30 days of service apply for and be voluntarily 
retired, with the approval of the Secretary of the Army. This she 
did and her retirement, which became effective on September 1, 1965, 
was not governed by or subject to the restrictive provisions of the 
Uniform Retirement Date Act. That date was fixed on the basis 
of either her election or administrative discretion. There was no 
retention on active duty for a part of a month under the provisions 
of 5 U.S.C. 47a as in the case considered in 38 Comp. Gen. 5. 

The date of her retirement was September 1, 1965, and her retired 
pay was for computation under Formula A of 10 U.S.C. 3991, on the 
basis of the monthly basic pay at the rate applicable on that date. 
The act of August 21, 1965, became effective September 1, 1965, and 
thus her monthly retired pay should be computed on the monthly 
basic pay rate there provided for her grade of major with over 23 
years of service, multiplied by 214 percent times 27 years of service 
credited her under 10 U.S.C. 3927(b)—$804 times 6714 percent or 
$542.70. Since it is understood that Major Waldron was only paid 
$474 for the month of September 1965, the corrected voucher in the 
amount of $68.70, which is returned herewith, may be paid, if other- 
wise correct. 

Your questions are answered accordingly. 


(B-145276] 


Appropriations—Fiscal Year—Availability Beyond—Authorization 
v. Appropriation 


The exception of the loans prescribed by the Urban Mass Transportation Act 
of 1964 from the authority in section 9(e) of the act (49 U.S.C. 1608(e)), pro- 
viding that funds appropriated to carry out the functions of the act shall remain 
available until expended, other than funds for administrative expenses, does 
not make the funds for loans provided in fiscal year appropriation acts subject 
to a fiscal year limitation, the exclusion premised on use of Treasury borrowings 
having no bearing on the period of appropriation availability, and the rule 
that appropriation language referring to an authorization act making appro- 
priations available for longer than 1 year operates to incorporate the provi- 
sions of the authorizing act into the appropriation overcoming the implication 
of fiscal year availability deriving from the enacting clause of a regular annual 
appropriation act and meeting the requirements of 31 U.S.C. 718, precluding 
the construction of an appropriation as available continuously without reference 
to fiscal year unless the appropriation extends availability. 


To the Administrator, Housing and Home Finance Agency, Novem- 


ber 5, 1965: 


By letter of October 8, 1965, you requested our opinion concerning 
whether certain appropriations for the making of urban mass trans- 
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portation loans are to be construed as annual appropriations expiring 
for purposes of obligation on June 30 of the fiscal years for which they 
were made or whether they are no-year appropriations available for 
obligation without limitation of time. 

Subsection 9(e) of the Urban Mass Transportation Act of 1964, 78 
Stat. 307, 49 U.S.C. 1608(e), provides that : 

There are hereby authorized to be appropriated, out of any money in the 
Treasury not otherwise appropriated, the funds necessary to carry out all func- 
tions under this Act except loans under section 3. All funds appropriated under 
this Act for other than administrative expenses shall remain available until 
expended. 

The Supplemental Appropriation Act, 1965, making, in the terms 
of its enacting clause, supplemental appropriations for the fiscal year 
ending June 30, 1965, provided under the heading URBAN MASS 
TRANSPORTATION LOANS, at 78 Stat. 1026: 

For loans as authorized by section 3 of the Urban Mass Transportation Act of 
1964 (78 Stat. 302), $5,000,000. 

The Independent Offices Appropriation Act, 1966, making, in terms 
of its enacting clause, appropriations for the fiscal year ending June 
30, 1966, contained an appropriation in terms identical to those 
quoted immediately above, except for the form of statutory citation 
in parentheses. 79 Stat. 533. 

There are two related questions for consideration in determining 
whether the funds provided by these appropriations are to be viewed 
as available with or without fiscal year limitation. The first deals 
with which of the statutory provisions quoted above should govern— 
the authorizing legislation providing that funds appropriated under 
the act shall remain available until expended, or the appropriations 
themselves, included in the context of broad appropriation acts which 
were clearly intended in the overall as limited to fiscal year availa- 
bility. And in considering this question there is the subsidiary ques- 
tion of what effect is to be given to the fact that the authorizing legisla- 
tion excepts from its scope the making of appropriations to carry out 
loan functions under section 3 of the act, 49 U.S.C. 1602. 

The accounting officers of the Government have long considered, 
in the absence of legislative history to the contrary, that appropria- 
tion language specifically referring to an authorization act which 
provides that appropriations made pursuant thereto shall remain 
available for longer than 1 year operates to incorporate the provi- 
sions of the authorizing act into the provisions of the appropriation. 
Such incorporation by reference is sufficient to overcome the impli- 
cation of -fiscal year availability deriving from the enacting clause 
of a regular annual appropriation act and serves to meet the require- 
ments of section 7 of the act of August 24, 1912, as amended, 31 U.S.C. 
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718, cited in your letter, precluding the construction of an appropri- 
ation as available for obligation continuously without reference to 
fiscal year unless the appropriation act makes express provision for 
extended availability. See our decision of October 26, 1943, B-37398. 
We have not found any indication in the legislative histories of the 
pertinent appropriation acts to suggest that departure from the gen- 
eral rule was intended. 

But what effect should be given to the fact that appropriations 
for loans were excluded from the authorizing provisions of the act? 
The exclusion of loans from the authorization was clearly premised 
on the ground that appropriations for loans would not be needed, 
as the funds therefor were to be provided through Treasury borrow- 
ings. See S. Rept. No. 82, March 28, 1963, at page 37 and H. Rept. 
No. 204, April 9, 1963, at page 20. See also section 3(b) of the act, 
49 U.S.C. 1602(b). Notwithstanding the provisions for financing 
urban mass transportation loans through Treasury borrowings, appro- 
priations were enacted pursuant to your agency’s request based upon 
previous actions of the Congress with respect to a similar loan pro- 
gram authorized in the Housing Act of 1961, 75 Stat. 149. Hearings 
on the Supplemental Appropriation Bill, 1965, before Subcommittees 
of the Committee on Appropriations, House of Representatives, Part 
2, 88th Cong., 2d sess., at page 24. There is no question but that 
the appropriations in question were made under the act. And, of 
course, they are not for administrative expenses. Under these cir- 
cumstances together with the language of subsection 9(e) of the act 
making all funds appropriated thereunder, other than funds for 
administrative expenses, available until expended, we agree with your 
view that the exception of loans from the authorization for appro- 
priations has no bearing on the period of availability of the 
appropriations. 

Accordingly, the appropriations discussed herein may be considered 
available without regard to fiscal year limitation. Since the question 
you raised was apparently generated as a result of doubts expressed 
by officials of the Department of the Treasury, we are furnishing a 
copy of this letter to the Secretary of that Department. 


[B-151309] 


Pay—Service Credits—Cadet, Midshipman, Ete.—Concurrent En- 
listed Reserve Service 

The relief provided in the act of October 2, 1964, from liability to refund over- 
payments received prior to March 15, 1961, by enlisted members of the Naval 


Reserve appointed as midshipmen without termination of their enlistment con- 
tract, pursuant to the act of June 25, 1956, and erroneously credited in the com- 
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putation of basic pay with a period of enlisted service on and after the date 
of appointment, is for application only to midshipmen appointed on or prior 
to June 25, 1956, section 4 of the act precluding credit for any period of service 
in an enlistment or period of obligated service while also serving as a cadet or 
a midshipman under an appointment accepted after June 25, 1956, in the com- 
putation of length of service for any purpose, not having been repealed or modi- 
fied by the 1964 act; therefore, an officer appointed as a midshipman in the Naval 
Reserve after June 25, 1956, and informed of the prohibition in the 1956 act, 
who was improperly credited for a period of dual enlisted midshipman service 
in establishing the rate of his active duty basic pay does not come within the 
scope of the relief provisions of the 1964 act. 


To the Secretary of the Navy, November 5, 1965: 


Further reference is made to letter of September 13, 1965, and 
enclosures, from the Under Secretary of the Navy, requesting decision 
as to applicability of Public Law 88-614, October 2, 1964, 78 Stat. 993, 
in the circumstances set forth below. The request was assigned Sub- 
mission No. SS-N-869 by the Department of Defense Military Pay 
and Allowance Committee. 

Public Law 88-614 provides : 


That any member or former member of the naval service who— 

(a) as an enlisted member of the United States Naval Reserve, was appointed 
a midshipman in the United States Naval Reserve without termination of the 
enlistment contract ; and 

(b) was thereafter erroneously credited in the computation of his basic pay 
with a period of enlisted service on and after the date of appointment; 


is relieved of all liability to refund to the United States the amounts, which 
were otherwise correct, received by him prior to March 15, 1961, as a result of 
the erroneous credit for service. Any person who has at any time repaid to the 
United States any amount paid to him based upon an erroneous credit for 
service as cited in this section is entitled to have refunded to him the amount 
repaid. 

Sec. 2. In the audit and settlement of the accounts of any certifying or dis- 
bursing officer of the United States full credit shall be given for the amount 
for which liabilty is relieved. by this Act. 

Sec. 3. Appropriations available for the pay and allowances of members of the 
naval service are available for refunds under this Act. 


In connection with the application of the provisions of Public Law 
88-614, consideration must be given to the act of June 25, 1956, ch. 439, 
70 Stat. 333, the pertinent provisions of which are now contained 
in sections 516 and 971, Title 10, U.S. Code (1964 Ed.). 

Section 516 governing the effect upon enlisted status of acceptance 
of appointment as a cadet or midshipman is as follows: 


(a) The enlistment or period of obligated service of an enlisted member of 
the armed forces who accepts an appointment as a cadet at the United States 
Military Academy, the United States Air Force Academy, or the United States 
Coast Guard Academy, or as a midshipman at the United States Naval Academy 
or in the Naval Reserve, may not be terminated because of the acceptance 
of that appointment. However, while serving as a cadet or midshipman at an 
Academy, he is entitled only to the pay, allowances, compensation, pensions, 
and other benefits provided by law for such a cadet or midshipman or, if he is 
a midshipman in the Naval Reserve, to the compensation and emoluments of a 
midshipman in the Naval Reserve. 
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Section 971, pertaining to service credit, provides: 


The period of service under an enlistment or period of obligated service while 
also serving as a cadet at the United States Military Academy, the United States 
Air Force Academy, or the United States Coast Guard Academy, or as a mid- 
shipman at the United States Naval Academy or in the Naval Reserve, under 
an appointment accepted after June 25, 1956, may not be counted in computing, 
for any purpose, the length of service of an officer of an armed force. 

Decision is requested as to whether Public Law 88-614 is applicable 
“to all members or former members of the naval service who, as en- 
listed members of the United States Naval Reserve, were appointed 
midshipmen in the United States Naval Reserve at any time prior to 
March 15, 1961, without termination of the enlistment contract” and 
who were thereafter erroneously credited in the computation of their 
active duty basic pay with a period of enlisted service for the period 
that they actually served as midshipmen in the United States Naval 
Reserve. If Public Law 88-614 is held as not being applicable to all 
the members referred to in the preceding question, the additional 
question is submitted as to whether the cited law is applicable (1) to 
any member “who was appointed a midshipman, USNR, prior to the 
enactment” of the act of June 25, 1956, or (2) only to “those members 
who were appointed midshipmen, USNR, during or immediately fol- 
lowing the establishment of the Naval Reserve Officers’ Training Corps 
in August 1946”? 

In enacting Public Law 88-614, Congress was advised by the De- 
partment of the Navy (see pages 3 and 4, S. Rept. No. 1579, to accom- 
pany H.R. 5042, 88th Cong., which, on October 2, 1964, became Public 
Law 88-614) that the purpose of the proposed legislation was to re- 
lieve 40 or so naval officers from the obligation of repaying to the 
United States overpayments to them which had occurred as a result 
of incorrectly computing their service for active duty pay purposes. 
As explained by the Navy, the Navy College Training Program 
(V-12) was terminated on June 30, 1946. Members in that program 
who did not desire to be discharged, but who wished to continue their 
education under Navy sponsorship, were enlisted in an active duty 
status in the Naval Reserve pending establishment of the Naval Re- 
serve Officers’ Training Corps authorized in the act of August 13, 
1946, ch. 962, 60 Stat. 1057, 34 U.S.C. 1020 (1952 Ed.) When the 
latter program was established in August 1946, the 40 or so naval 
officers, above referred to, were appointed midshipmen in the United 
States Naval Reserve Officers’ Training Corps without terminating 
their enlistment contracts. The Navy Department further reported 
that, as a consequence, the naval records of these individuals showed 
a period of time ranging from a few months up to a year—prior to 
being commissioned—that they were apprentice seamen in the In- 
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active Naval Reserve, which is creditable service in the computation 
of basic pay, and at the same time that they were midshipmen in the 
Naval Reserve, which is not creditable service in computing basic 
pay. 

In decision of February 23, 1961, 40 Comp. Gen. 473, it was held 
that the appointments of persons—apparently the 40 or so naval of- 
ficers mentioned above—as midshipmen in the United States Naval 
Reserve (it will be noted: that the appointments concerned were all 
made in 1946 nearly 10 years prior to the act of June 25, 1956) termi- 
nated each appointee’s enlisted status in the United States Naval Re- 
serve and that there was no authority of law permitting them to 
include the period of time they had served as midshipmen in the Naval 
Reserve in the computation of their active duty basic pay as officers 
in the naval service. In view of the particular circumstances there 
presented covering overpayments which extended back for a period of 
many years prior to the decision of February 23, 1961, collection action 
was not pressed by this Office, pending the enactment of relief legisla- 
tion as now provided in Public Law 88-614. The records indicate 
that the individual pay accounts of the officers concerned were ad- 
justed by the Department of the Navy to the proper basis effective 
from March 15, 1961, and Public Law 88-614 relieved those officers 
of all liability to refund to the United States the amounts, which were 
otherwise correct, received by them “prior to March 15, 1961, as a 
result of the erroneous credit for service.” 

It seems clear that in considering H.R. 5042, 88th Cong., which 
became Public Law 88-614, the attention of Congress was focused on 
the overpayment status of the 40 or so naval officers mentioned by 
the Navy Department who, as the result of our decision of February 
23, 1961, were found to have been overpaid by reason of the improper 
crediting of the period they had served as midshipmen in the United 
States Naval Reserve during 1946 and 1947 immediately following 
establishment of the Naval Reserve Officers’ Training Corps program 
authorized by the act of August 13, 1946. It seems equally apparent 
that. in enacting Public Law 88-614 Congress was not repealing or in 
any manner modifying the provisions of the act of June 25, 1956, 
section 4 of which (now codified as 10 U.S.C. 971 (1964 Ed.) ) expressly 
precludes credit for any period of service under an enlistment or 
period of obligated service while also serving as a cadet or midshipman 
under an appointment accepted after June 25, 1956, in computing, for 
any purpose, the length of service of an officer of an armed force. 

Accordingly, the first question is answered in the negative as to 
those officers of the uniformed services who were appointed midship- 
men in the United States Naval Reserve after June 25, 1956. The 
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answer to the second question is in the affirmative as to any officer of 
the uniformed services who was appointed as a midshipman in the 
United States Naval Reserve on or prior to June 25, 1956. While this 
latter conclusion may extend the benefits of Public Law 88-614 to more 
naval officers than the particular group mentioned in its legislative 
history, such additional officers come within the literal terms of that act 
and the language of 10 U.S.C. 971 governs only in cases where the 
appointment as a cadet or midshipman was effected subsequent to 
June 25, 1956. 

Correspondence in the case of Lieutenant Thomas H. Oswald, Jr., 
USN (File No. 600981), was forwarded with the letter of September 
13, 1965, as an example of an officer who was appointed a midshipman 
in the United States Naval Reserve subsequent to June 25, 1956. The 
record shows that Lieutenant Oswald enlisted in the United States 
Naval Reserve on April 27, 1955; that he became a contract NROTC 
student on September 26, 1955 (which did not affect his enlisted status 
in the United States Naval Reserve); that on September 24, 1956, 
he was appointed a midshipman in the United States Naval Reserve 
and on June 3, 1959, he became an ensign in the Regular Navy. It 
appears that upon acceptance of appointment as a midshipman in the 
United States Naval Reserve on September 24, 1956, he was fully 
advised concerning the effect of the act of June 25, 1956 (now 10 U.S.C. 
516 and 971 (1964 Ed.)), with respect to the continuation of his 
enlisted status while serving as a midshipman in the United States 
Naval Reserve. Therefore, his appointment as a midshipman, United 
States Naval Reserve, was accepted with the full and complete under- 
standing on his part that notwithstanding his enlistment contract the 
period of time served as a midshipman under the appointment of 
September 24, 1956, would not be creditable in subsequently computing, 
for any purpose, his length of service as an officer of the uniformed 
services. The record shows that contrary to the specific. provisions of 
the act of June 25, 1956, Lieutenant Oswald was improperly credited 
for the period of his dual enlisted-midshipman service (September 24, 
1956 to June 2, 1959) in establishing the rate of his active duty basic 


pay during the period June 3, 1959 through December 31, 1963. The 
enclosures received with the letter of September 13, 1965, include a 


letter dated May 12, 1965 addressed to your Department by Lieutenant 


Oswald in which he indicates that he considers himself as within the 
scope of Public Law 88-614 and hence that he should be relieved of all 
liability to refund to the United States the amounts overpaid him 
during the period June 3, 1959 to March 14, 1961, inclusive. 

As previously stated, the Congress in enacting Public Law 88-614 
was concerned with the problem of the 40 or so officers or former officers 
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of the naval service whose status fell within the scope of our decision 
of February 23, 1961. It may be assumed (as does Lieutenant. Oswald 
in his letter of May 12, 1965) that the Congress, in considering and 
taking favorable action on the bill, H.R. 5042, 88th Cong., which 
became Public Law 88-614, was fully aware of the express prohibition 
contained in section 4 of the act of June 25, 1956 (now 10 U.S.C. 971 
(1964 Ed.) )—a statutory prohibition which had then been in force 
for more than 8 years. However, no mention or reference to the 1956 
act is found in the legislative history of Public Law 88-614. Congress 
was not asked to grant relief in Public Law 88-614 to any officer whose 
status came within the purview of the prohibition contained in the 
1956 law. In such circumstances it is our view that in enacting Public 
Law 88-614 Congress did not contemplate extending the same relief 
to officers within the prohibition prescribed in the 1956 act as was being 
granted to those 40 or so officers whose dual enlisted-midshipman status 
had occurred in the 1946-1947 period immediately following establish- 
ment of the Naval Reserve Officers’ Training Corps program under 
the act of August 13, 1946. In view of the clear provisions of the 1956 
act, it seems evident that Congress felt that no problem existed or 
could arise with respect to any officers appointed as cadets or midship- 
men after June 25, 1956. Lieutenant Oswald was fully advised as to 
his rights under the 1956 act upon accepting appointment as a mid- 
shipman on September 24, 1956. To hold that the relief provisions of 
the 1964 act intended that he be relieved of his obligation to refund the 
amount erroneously paid to him would be inconsistent with the legisla- 
tive history of that act and with the provisions of the act of June 25, 
1956, and thus would not represent a reasonable application of those 
provisions. 


[B-157434] 


Leaves of Absence—Compensatory Time—Set-Off Against Advanced 


Leave 


Compensatory time granted in lieu of overtime earned by a civilian employee 
subsequent to the advance of annual and sick leave may not be set off against 
the advanced leave, the Annual and Sick Leave Act of 1951, as amended (5 U.S.C. 
2061, et seq.) and the regulations of the Civil Service Commission providing for 
the liquidation of advance leave by a charge against future earnings or a cash 


refund for an unearned leave balance in the event of separation or failure to 
make up an advance within the time prescribed; therefore, the compensatory 
time earned under a separate statutory authority as a result of overtime worked 


may not be credited toward the balance of advanced annual and sick leave owed 
by the employee. 


To the Secretary of Health, Education, and Welfare, November 9, 


1965: 


Reference is made to the letter of August 9, 1965, from the Acting 
Secretary, requesting our decision whether compensatory time may be 
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credited, at an employee’s option, toward an owed balance of advanced 
annual or sick leave. 


You inform us that the particular situation which has given rise to 


your question is that an employee, who has been advanced both annual 
and sick leave, has requested that overtime which she has now per- 
formed be compensated by granting compensatory time off in lieu of 
additional compensation, but has further requested that the earned 
amount of compensatory time off be allowed as a credit toward her 
owed balance of advance annual or sick leave, rather than allowed to 
her as additional hours away from duty. 

The Annual and Sick Leave Act of 1951, as amended, 5 U.S.C. 2061 
et seq., provides generally that annual and sick leave is earned on a 
biweekly pay period basis. However, the act does permit that such 
annual leave, as will accrue to any officer or employee during the year, 
may be granted at any time during such year as the heads of the 
various departments and independent establishments may prescribe. 
Also, the act permits 30 days’ sick leave to be advanced in case of 
serious disability or ailments and when required by the exigencies of 
the service. In the case of annual leave the act contemplates that the 
leave so advanced will be made up by earnings over the balance of the 
leave year. By regulation this has been extended to the next leave 
year. 5 CFR 630.208; 32 Comp. Gen. 298. As to liquidation of an ad- 
vance of sick leave there is no time limit as to offsetting against such 
an advance future earnings of sick or of annual leave if requested. 
In the event of separation or failure to make up an advance of annual 
leave within the time prescribed the regulations require a cash refund 
for the balance of unearned leave. 

From the above, it is evident that a system had been provided by 
the act and the regulations of the Civil Service Commission for liqui- 
dation of advanced leave by charging such leave against further 
earnings or by requiring cash refunds under certain circumstances. 

Compensatory time off, however, arises under a separate statutory 
authority as a result of overtime worked by an employee. We are not 
aware of any specific basis of law or statutory regulation which would 
sanction the proposed practice and believe that its adoption might well 
create detrimental results rather than advantages to the parties 
concerned. 

In the circumstances, our opinion is that the crediting of compensa- 
tory time as a set-off against advanced annual or sick leave is not 
authorized. 
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([B-157530] 
Station Allowances—Military Personnel—Excess Living Costs Out- 


side United States, Ete.—Temporary Duty 


An Army officer who is permitted under “no expense” orders to be absent from 
his permanent duty assignment to attend a nearby university for 125 days to 
acquire a degree is entitled for the period of the permissive temporary duty to 
housing and cost-of-living allowances incident to his permanent duty as for a 


member with dependents residing in nongovernmental housing near his station, 


37 U.S.C. 405 and implementing regulations authorizing the payment of housing 
and cost-of-living allowances to cover the extra cost of maintaining rental 
quarters outside the United States or Hawaii or Alaska, whether or not a mem- 
ber is in a travel status or is on temporary duty that is not regarded as official 
business, and the “no expense” provision in the travel orders of the officer 
pertaining only to travel and per diem allowances incident to his nonofficial 
temporary duty, the officer entitled to the pay and allowances of his permanent 
duty assignment, may be paid housing and cost-of-living allowances while attend- 
ing school. 


To Captain E. H. Bundick, Department of the Army, November 9, 
1965: 


Further reference is made to your letter dated June 17, 1965, with 
enclosures, forwarded here by the Finance Center, U.S. Army, 
Indianapolis, Indiana, and received here on August 23, 1965. You 
request an advance decision concerning the entitlement of Major Jack 
A. Dodds, AGC, 079257, to housing and cost-of-living allowances 
under the circumstances described. The request for decision was 
assigned Control No. 65-26 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

By Letter Orders 12-209 dated December 23, 1964, Headquarters, 
U.S. Army, Alaska Support Command and Fort Richardson, APO 
949, Seattle, V7ashington, Major Dodds was permitted to proceed from 
his duty station at Alaska Support Command on January 25, 1965, 
on temporary duty for a period of approximately 125 days to Alaska 
Methodist University, Anchorage, Alaska, a short distance from his 
permanent station, for the purpose of fulfilling requirements for a 
bachelor of arts degree. The orders expressly provided that no ex- 
pense to the Government would be incurred by reason of this temporary 
duty. 

The member was paid the sum of $468.60 representing housing and 
cost-of-living allowances as a member with dependents for the period 
January 2 to April 30, 1965, incident to his permanent duty assign- 
ment, which amount was collected in full from him for the reason 
that the temporary duty orders provided that he bear all expenses 
incurred by reason of such assignment. Apparently Major Dodds 
and his wife resided in non-Government housing near his station 
during the period involved. 
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Under the provisions of 37 U.S.C. 405, the Secretaries concerned 
may authorize the payment of a per diem, considering all elements of 
the cost of living to members of the uniformed services and their de- 
pendents, including a cost of quarters, subsistence, and other necessary 
incidental expenses, to such a member “who is on duty” outside the 
United States or in Hawaii or Alaska, whether or not he is in a travel 
status: Inconformity with this statutory provision, paragraph M4301 
of the Joint Travel Regulations provides that housing and cost-of- 
living allowances are authorized for the purpose of defraying the 
average excess costs experienced by the members “on permanent duty” 
at places outside the United States. 

With respect to the payment of basic allowance for quarters, sec- 
tion 402 of Executive Order No. 11157 dated June 22, 1964, issued 
pursuant to the provisions of 37 U.S.C. 403(g), states that except 
as otherwise provided by statute a member shall be entitled to basic 
allowance for quarters in accordance with these regulations and any 
regulations prescribed pursuant thereto, during such time or times as 
he is entitled to basic pay. Army Regulations 37-104, paragraph 
10322(e) (2), dated June 28, 1965, promulgated under this authority 
provides as follows: 


(2) Temporary duty not incident to PCS.—BAQ accrues to a member with 

dependents while he is on TDY, if he was receiving BAQ at his permanent duty 
station and such station remains unchanged, unless Government quarters or 
housing facilities are occupied at the TDY station by the member and his 
dependents. * * * 
While such provision was incorporated in the regulations subsequent 
to the period covered by Major Dodd’s claim, it merely states the rule 
that was in effect during such period. Thus, members, with depend- 
ents, performing temporary duty away from a permanent station at 
which they were not assigned, or furnished, quarters, but at which 
they were paid a quarters allowance and required to procure their 
own quarters, continue to receive the quarters allowance to meet the 
continuing expense of maintaining such privately financed quarters 
at the permanent station during their temporary absence from that 
station. Compare B-139902, August 13, 1959. 

Paragraph 11012(a) of Army Regulations 37-104 dated Febru- 
ary 15, 1965, provides that housing and cost-of-living allowances are 
authorized to cover increased housing and living costs at overseas 
stations. Further, it states that these allowances are in addition to 
basic allowance for quarters and basic allowance for subsistence. Par- 
agraphs 11012(d)(1) and (2) of these regulations provide that. a 
member with dependents is entitled to cost-of-living allowance and 
housing allowance at all times incident to his permanent assignment 
overseas except in certain specific situations not applicable here. Thus, 
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it is indicated that it is the intent of the statute and regulations, where 
it is necessary for a member with dependents to maintain rental quar- 
ters at an assigned overseas station, not to deny him the basic allow- 
ance for quarters or housing and cost-of-living allowances for any 
period during which such member is absent from his permanent duty 
station on temporary duty even though such duty is not regarded as 
official business and no travel allowances are authorized. Compare 
39 Comp. Gen. 718. 

We have held that no expense provision in travel orders is directed 
against the payment of travel and per diem allowances incident to 
temporary duty which does not involve public business. 9 Comp. Gen. 
414; 30 id. 19; and 36 ¢d. 257. Aliso we have held that such prohibi- 
tion is not directed against the payment of quarters allowance to an 
officer without dependents in pay grade above 0-3 who is entitled to 
basic pay and who is not in a travel or leave status between permanent 
duty stations (section 403(f) of Title 37) performing temporary duty 
under permissive orders, if otherwise proper. 45 Comp. Gen. 143. 
The same reasoning would appear to be for application with respect 
to the payment of housing and cost-of-living allowances which are 
payable incident to a member’s assignment at his permanent duty 
station. 

Based on the foregoing, and since the member was authorized to be 
absent from his permanent duty assignment to attend school near his 
station in Alaska, we are of the view that he is entitled to the pay and 
allowances to which he would have been entitled if he had not been 
away from his permanent duty station on permissive temporary duty. 
Compare 42 Comp. Gen. 689. 

Accordingly, Major Dodds is entitled to the housing and cost-of- 
living allowances for the period involved. The papers which accom- 
panied your letter are returned herewith, payment being authorized. 


[B-156612] 


Pay—Retired—Annuity Elections for Dependents—Cost Deduc- 
tions—-Age Basis 


A retired officer of the Coast Guard whose reduced retired pay to provide an 
annuity under the Retired Serviceman’s Family Protection Plan, 10 U.S.C. 1431- 
1446, was computed on the basis of a March 26, 1903 birth date, upon correction 
of his date of birth to March 26, 1906, is entitled to a refund of the excess deduc- 
tions made for the cost of the annuity, section 401 of the regulations implement- 
ing the Plan providing for the adjustment of retired pay upon the finding of an 
administrative error or a mistake of fact, and the self-sustaining basis of the 
Plan requiring the withholding of proper amounts to cover the cost of the 
annuity computed under an actuarial equivalent method in order to pay a 
monthly sum up to the time of a member’s death ; however, the claim for refund 
having been received in the General Accounting Office on April 23, 1965, it may 
only be computed from April 23, 1955, the right to a refund accruing day-to-day 
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on the same basis as retired pay, the period that precedes April 23, 1955 is barred 
under 31 U.S.C. 71a. 


To C. C. Gorden, United States Coast Guard, November 12, 1965: 


Further reference is made to your letter dated April 22, 1965, re- 
questing an advance decision as to the entitlement of Lieutenant Ed- 
ward W. Jackson (3136), U.S. Coast Guard, retired, to a refund of 
excess deductions for the cost of an annuity under the Retired Service- 
man’s Family Protection Plan, 10 U.S.C. 1431-1446, due to a change 
in the record of his date of birth. 

You say that Lieutenant Jackson retired January 1, 1949, that on 
April 1, 1954, he elected to receive reduced retired pay to provide an 
annuity under the Retired Serviceman’s Family Protection Plan and 
that the reduction in his retired pay was computed on the basis of his 
birth date shown as March 26, 1903. By letter received by the Coast 
Guard on April 4, 1965, Lieutenant Jackson requested that his records 
be corrected to show his birth date as March 26, 1906, in accordance 
with the delayed certificate of birth—issued by the State Registrar, 
State Board of Health, Bureau of Vital Statistics, Commonwealth of 
Kentucky, in 1957 on the basis of evidence which that official accepted 
as establishing the latter date as the correct date of his birth—and that 
adjustment be made in the cost of the annuity being deducted from his 
retired pay. You state that this correction will result in a reduction of 
the monthly cost of the elected annuity which if allowed will result 
in a refund of $1,376.76 for the period April 1, 1954 through March 31, 
1965, as shown on a supplemental retired payroll forwarded with your 
letter. You request a decision as to whether his annuity may be recom- 
puted retroactive to April 1, 1954, or whether the adjustment is re- 
stricted by the statute of limitations. 

Section 401 of the regulations for the Retired Serviceman’s Family 
Protection Plan, as approved by the Secretary of Defense, pursuant 
to the authority of Executive Order No. 10499, dated November 4, 1953, 
provides that the reduction to be made in the retired pay of a member 
who has made an election shall be computed by the uniformed service 
concerned in each individual case based upon tables showing percentage 
reduction of retired pay. It is also there provided that an adjustment 
may be made in the reduction of retired pay upon the finding of an ad- 
ministrative error or a mistake of fact. 

The cost of the elected annuity under the plan is computed under an 
actuarial equivalent method and the election of an annuity constitutes 
a contract to pay a monthly sum up to the time of the death of the 
member. We have held that the requirement for the payment of the 
purchase price of the annuity is implicit in the terms of 10 U.S.C. 1481 
(b) and unless the proper amounts are withheld in all cases the annuity 
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plan will not be self-sustaining. 35 Comp. Gen. 12; 41 éd. 28; and 42 
id. 407. Thus where an overpayment of retired pay to a member re- 
sulted in the withholding of less money than was required for the 
purchase of an annuity we held that such overpayments of retired pay 
should be collected so as to make up the resulting deficit. Conversely, 
where through error in computation or mistake of fact a member’s 
retired pay is reduced by an amount in excess of that which is required 
under the plan, the cost of the annuity should be recomputed on the 
corrected basis and the difference in retired pay paid to the member. 

In the present case the member’s right to refund accrued on a day- 
to-day basis as his retired pay accrued. Accordingly, his claim, re- 
ceived in the General Accounting Office on April 23, 1965, is barred 
by the act of October 9, 1940, ch. 708, 54 Stat. 1061, 31 U.S.C. 71a, 
for the period which precedes April 23, 1955. The voucher, which is 
returned herewith, may be certified for payment to the extent indi- 
cated, if otherwise correct. 


[B-157618] 


Statutes of Limitation—Claims—Date of Accrual—Refund Claims 


A claim filed in 1965 by a former Indian school superintendent for refund of the 
payment he made to clear his accounts of a General Accounting Office Notice of 
Exception taken in 1933, predicated on the rule that he did not have authority 
to furnish a municipality with money for the purchase of a water pipeline right- 
of-way needed to supply water to the school may not be paid, even though the 
former employee partially satisfied the requirements of the exception—evidence 
of receipt of payment by the parties granting the right-of-way, together with 
evidence of the transfer of the right-of-way to the Government, and that good 
title vested in the Government—the claim submitted as a doubtful claim for 
adjustment and settlement by the General Accounting Office being subject to the 
prohibition in the act of October 9, 1940, 31 U.S.C. 7la, having been filed more 
than 10 years after it first accrued. 


To the Secretary of the Interior, November 15, 1965: 


By letter dated August 27, 1965, with enclosures, the Chief, Branch 
of ADP & Finance, Bureau of Indian Affairs, requested a decision on 
the propriety of refunding the amount of $751.50 to Mr. Jack Brown, 
former Superintendent and Special Disbursing Agent, Sequoyah Or- 
phan Training School, Tahlequah, Oklahoma. The record shows that 
Mr. Brown, on January 12, 1939, deposited $751.50 to the credit of the 
United States to clear his accounts of a General Accounting Office 
Notice of Exception, dated October 2, 1933. 

The Notice of Exception concerned a payment made to the city of 
Tahlequah in connection with a water pipeline right-of-way purchased 
by the city incident to water supply for the school. The exception was 
based upon the decision published in 6 Comp. Gen. 568 wherein the 
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general rule was stated that the matter of negotiating for the purchase 
of lands, or any interests in lands for the United States, is an adminis- 
trative duty that cannot be delegated to anyone other than to respon- 
sible officers of the Government. A detailed explanation was requested 
by the Notice, as well as evidence of receipt of payment by the persons 
receiving the money together with evidence of transfer of right-of-way 
to the Government and evidence that good title vested in the Govern- 
ment. The reply of November 20, 1933, to the Notice of Exception 
was as follows: 


We have no other authorities to offer as justification for making payment direct 
except the fifth paragraph of Indian Office letter of Feb. 25, 1933, attached to 
our reply of Sept. 16, 1933, indicating that the City of Tahlequah was to act in 
the capacity of agent in securing the right-of-way; also Indian Office letter 
of March 20, 1933, attached to my reply of Sept. 16, 1933, authorizing payment 
direct, after claim for Washington settlement had been submitted on form 
5-647. 

Relative to evidence of receipt of payment to the various parties granting 
right of ways you are advised that the different documents, or easement, indicate 
the exact amounts as considerations. No other receipts were secured; payment 
made by checks and photostatic copies could be secured if required. Rela- 
tive to title, you are advised that we are working on this matter in order to 
meet the requirement, previously made, by Indian Office. As soon as require- 
ments are complied with the papers will be submitted through the Indian Office. 


The Chief, Branch of ADP & Finance, in his letter of August. 25, 
1965, recommends that Mr. Brown be refunded the amount of $751.50, 
giving the following as a basis for such recommendation : 


Bureau of Indian Affairs Memorandum dated July 20, 1965, copy enclosed, to 
the Chief, Branch of Finance from the Chief, Branch of Real Property Manage- 
ment, furnishes information as to the extent Mr. Brown has complied with the 
exception requirement of obtaining Government title to the water pipeline right- 
of-way on 10 parcels of land for which the sum of $751.50 was expended. 

You will note on the Exception Notice that the reply states in part: 

“Relative to title, you are advised that we are working on this matter in order 
to meet the requirement, previously made, by Indian Office. As soon as require- 
ments are complied with the papers will be submitted through the Indian Office.”’ 

Although Mr. Brown continued to pursue the matter and was successful in 
obtaining easement deeds and supporting title data from the owners of eight 
parcels crossed by the right-of-way, the Bureau of Indian Affairs did nothing 
to rectify the matter. Failure to obtain title documents on the remaining two 
parcels was due to circumstances beyond Mr. Brown’s control. Also, the fact 
that the Government and the Sequoyah School have enjoyed trouble free bene- 
fits from the water pipeline right-of-way for more than 30 years appears con- 
clusive evidence that the work was completed. 

In view of the circumstances, we recommend that Mr. Brown be refunded 
the amount of $751.50 paid by him. If proper, we proposed to use the fund 
*14X2301, Construction, Bureau of Indian Affairs,” to effect payment. 


Mr. Brown’s request for refund concerns a right of action which 
accrued upon his complying with the exception requirement. The 
record shows that Mr. Brown obtained execution of new deeds over the 
period from March 1939 to March 1941, and that eight deeds were 
obtained. Although easements to the city were in effect, two owners 
refused to grant new easements in favor of the United States. Con- 
cerning these two parcels, no problem arose during a period of over 
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30 years over use of the right-of-ways, and, as stated by Mr. Brown 
concerning the statutory period under which action may be brought in 
Oklahoma for determination of any adverse right or interest in real 
property, said period has “run its course more than an additional 
fifteen years.” 

Since no appropriation is available to your Department for pay- 
ment of a claim such as here involved, and as the matter involves a 
doubtful claim as evidenced by the request for advice in the matter, 
the claim is one for adjustment and settlement by the General Ac- 
counting Office, and in that connection the act of October 9, 1940, ch. 
788, 54 Stat. 1061, as codified in 31 U.S.C. 71a, provides: 

(1) Every claim or demand (except a claim or demand by any State, Terri- 
tory, possession or the District of Columbia) against the United States cog- 
nizable by the General Accounting Office under sections 71 and 236 of this title 
shall be forever barred unless such claim, bearing the signature and address 
of the claimant or of an authorized agent or attorney, shall be received in said 
office within ten full years after the date such claim first accrued: Provided, 
That when a claim of any person serving in the military or naval forces of the 
United States accrues in time of war, or when war intervenes within five years 
after its accrual, such claim may be presented within five years after peace is 
established. 

(2) Whenever any claim barred by subsection (1) of this section shall be 
received in the General Accounting Office, it shall be returned to the claimant, 
with a copy of this section, and such action shall be a complete response without 
further communication. 

The above provision of law expressly prohibits consideration by 
the General Accounting Office of claims filed here later than 10 full 
years after the date such claim first accrued. It is apparent from 
the facts as related above that more than 10 years have passed since 
Mr. Brown’s claim first accrued, and, therefore, as a claim was not 
timely filed in this Office the statute precludes its consideration. 

The papers transmitted with the letter of August 27, 1965 are 
returned herewith. 


[B-70371] 


Courts—Jurors—-Fees—Government Employees in Federal 
Courts—Nonworkdays 

A civilian employee of the Federal Government who for jury service performed 
in a United States District Court on November 11, 1964, a Government holiday, 
received a fee in addition to his regular pay for the day may retain both, no loss 
resulting to the Government on account of the jury service the employee per- 
formed on the holiday he was not required to report for duty to his Government 
position. 29 Comp. Gen. 391, overruled. 

To the Director, Administrative Office of the United States Courts, 
November 16, 1965: 


We are in receipt of a letter from Mr. Joe M. Beutell, Jr., 706 
Cumberland Circle, N.E., Atlanta, Georgia, requesting our opinion 
as to whether he is entitled to retain the compensation (jury fee of $7) 
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received by him for jury service in the United States District Court, 
Atlanta, Georgia, on November 11, 1964, a Government holiday. Mr. 
Beutell is a Government employee and also received his regular pay 
from his agency for that day. He claims that he should receive the 
$7 juror’s fee in addition to his regular pay. Since the matter is one 
which will affect other Government employees in similar situations, we 
are rendering our decision to you in order that it may be made readily 
available to the appropriate United States courts. 

The act of June 29, 1940, 54 Stat. 689, 5 U.S.C. 30n, 0, p, provides as 
follows: 

That the compensation of any employee of the United States or of the District 
of Columbia who may be called upon for jury service in any State court or court 
of the United States shall not be diminished during the term of such jury service 
by reason of such absence, except as provided in section 3, nor shall such period 
of service be deducted from the time allowed for any leave of absence authorized 
yo ‘2. Any employee specified in section 1 who may be called upon for jury 
service in any court of the United States shall not receive any compensation for 
such service. 

Sec. 3. There shall be credited against the amount of compensation payable 
by the United States to any employee specified in section 1 for such period as 
such employee may be absent on account of jury service in the court of any State 
any amounts which such employee may receive from such State on account of 
such jury service. 

In our decision in 27 Comp. Gen. 293 we held that Government em- 
ployees serving on State court juries were entitled to retain juror’s fees 
for holiday service because there was no loss to the Government for the 
holiday service, and the fact that section 3 of the statute appears. to 
contemplate a crediting only of the amount received from the State on 
account of jury service in a State court for the period he otherwise 
would be performing the duties of his ordinary position. While 
section 2 of the statute does not have a specific reimbursement provi- 
sion such as that contained in section 3, its purpose appears to be the 
same, i.e., that where the employee gets the benefit of undiminished 
salary and leave during absence from his duties for jury service, the 
Government is entitled to the benefit of any per diem fees paid for that 
service. No reimbursement as such is necessary under section 2 as 
nothing would be gained by transferring fees from one Government 
instrumentality to another. In view of the similar objectives of sec- 
tions 2 and 3, we feel that the reasoning leading to our decision in 27 
Comp. Gen. 293 applies equally to the instant case and that it is 
therefore permissible for Government employees to retain jury fees 
received for holiday service in Federal as well as in State courts. 

We note that our decision of March 28, 1950, 29 Comp. Gen. 391, 
while not concerned with jury service on holidays, did concern a some- 
what similar situation, namely, the right of a school teacher in the 
District of Columbia schools to retain jury fees for services as a juror 
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in a Federal court during a vacation period during which no teaching 
services were rendered but for which the teacher received regular 
salary. Since that decision held that jury fees could not be retained 
under such circumstances, it is in conflict with the principle of our 
decision herein and is to be regarded as no longer controlling. 

A copy of this decision is being sent to Mr. Beutell with advice that 
he is entitled to retain the jury fee in question. 


[B-149685 
Small Business Administration—Loans—Participation—Authority 


The sale of loans originally made by the Small Business Administration under 
section 303(b) of the Small Business Investment Act of 1958, as amended, 15 
U.S.C. 683(b), to private financial institutions, subject to the guaranty of the 
Small Business Administration, is authorized for loans having terms up to 15 
years, as well as those that mature in 5 or 6 years and which were approved in 
44 Comp. Gen. 549, and although marketing the loans through private brokerage 
concerns is within the scope of the authority provided in 15 U.S.C. 671 for the 
administration of the loan program, the cost of the brokerage services may not 
be paid from the proceeds of the loan sales, the compensation to the agents acting 
as brokers for the'sale of the loans constituting an administrative expense, which 
absent statutory authority to the contrary, is chargeable to the appropriation 
limitations prescribed in the 1966 fiscal year appropriation for the Small Business 
Administration. 


To the Executive Administrator, Small Business Administration, 
November 16, 1965: 


By letter of October 19, 1965, you requested our opinion as to 
whether certain loan activities contemplated by your agency are le- 
gally authorized. 

In our letter of March 15, 1965, 44 Comp. Gen. 549, to the former 
Administrator of the Small Business Administration, we concluded 
that the sale with recourse to private financial institutions of loans 
originally made directly by SBA to small business investment compa- 
nies under subsection 303(b) of the Small Business Investment Act of 
1958, as amended, 15 U.S.C. 683(b), is authorized. It was understood 
at that time that the loans involved originally had a maturity of 
either 5 or 6 years but that at time of sale their remaining terms would 
average approximately 2 years. 

You point out that as experience has been gained with this loan 
guaranty program, it has been found desirable to extend its scope to 
cover loans having terms of up to 15 years. And in the case of these 
longer term loans, it is also deemed desirable that they be sold to pri- 
vate financial institutions through the agency of a private brokerage 
concern which would be compensated for its services by means of a 
sales commission out of the sales proceeds. This commission is ex- 
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pected to be one-quarter of one percent of the unpaid balance of the 
loans so marketed. 


We agree for the reasons set forth in our decision of March 15, 1965, 


that you are authorized to sell subsection 303(b) loans having 15 year 
maturities to private financial institutions subject to SBA guaranty. 
While the loans considered in that decision were of shorter maturities, 
the loan periods involved were not material to the conclusions reached. 


With respect to the question whether the selling of these loans 


through the facilities of a private brokerage concern and payment of a 
sales commission are authorized, the provisions of subsection 5(b) (2) 
and subsection 5(b) (7) of the Small Business Act, 15 U.S.C. 634(b) 
(2), 634(b)(7), relied upon in our prior decision, are again ap- 
plicable. These provisions, made applicable to functions under the 
Small Business Investment Act of 1958 by section 201 thereof, 15 
U.S.C. 671, give to the Administrator of SBA broad authority not 
only as to the power to sell loans but also as to the terms and methods 


by which such sales may be effected. They authorize the Administra- 
tor to: 


* * * assign or sell at public or private sale, or otherwise dispose of for cash 
or credit, in his discretion and upon such terms and conditions and for such 
consideration as the Administrator shall determine to be reasonable, any evidence 
of debt, contract, claim, personal property, or security assigned to or held by 


him in connection with the payment of loans granted under this chapter * * *. 


* * * . * » + 


* * * take any and all actions * * * determined by him to be necessary or 
desirable in making, servicing, compromising, modifying, liquidating, or other- 
wise dealing with or realizing on loans * * *. 


In light of the cited authorities and of the apparent administrative 


determination that the sale of subsection 303(b) loans through the 


medium of an agent or broker with reasonable compensation to be paid 
him for his services is substantially more economical, feasible, neces- 
sary, or desirable by reason of unusual circumstances than to have the 


services involved performed by Government personnel, you are advised 


that we perceive of no objection to the proposed program. Compare 
43 Comp. Gen. 390 wherein the matter of performing personal services 
by private contract v. Government personnel was considered. Nor 
does there appear to be any reason to question the sample direct loan 
note, agreement for direct loan note, agency agreement, and agreement 


of guaranty enclosed with your letter for use in our consideration of 
the matter. 


But while we are of the opinion that the proposed program is au- 
thorized we cannot agree with the conclusion expressed in your letter 
that compensation for the brokerage services involved may properly 
be paid from the proceeds of the loan sales thereunder. Title V of 
the Departments of State, Justice, and Commerce, the Judiciary, and 
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related agencies Appropriation Act, 1966, provides, in pertinent part, 
under the heading SMALL BUSINESS ADMINISTRATION at 


79 Stat. 641: 


For necessary expenses, not otherwise provided for, of the Small Business 
Administration * * * $7,065,000, and in addition there may be transferred 
to this appropriation * * * not to exceed $35,000,000 from the revolving fund, 
Small Business Administration, for administrative expenses in connection with 
activities financed under said fund * * *. 






















Compensation to the agents who would be acting as brokers for the 


loans sold clearly constitutes an item of administrative expense in con- 
nection with the marketing of such loans. In the absence of statutory 
authority to effect compensation for brokerage services out of loan sale 
proceeds—and we are aware of none—the brokers’ fees paid must be 


charged against the appropriation limitations cited. In reaching this 


conclusion we are not unmindful of the provisions of section 1 of the 
act of June 8, 1896, as amended, 31 U.S.C. 489, which authorize the 
expenses of sale to be paid ““* * * from the proceeds of sales of old 


material, condemned stores, supplies, or other public property of any 


kind * * *.” However, it does not appear reasonable to equate the 


circumstances surrounding the sale of fully guaranteed loans in the 
course of administering the very program functions for which you 
are responsible to those contemplated by section 489 which relate 


more to the disposition of assets for which the Government no longer 
has a need. 




















[B-114876] 
Appropriations—Augmentation—Related Activities of Agencies— 
Corregidor-Bataan Memorial 


Although the functions of the Corregidor-Bataan Memorial Commission and 
the Veterans Administration are interwoven in carrying out the act of August 3, 
1953, as amended (36 U.S.C. 426). to establish a World War II Memorial on 
Corregidor Island, Republic of the Philippines, money for the travel of staff 
members may not be made available to the Commission from the current no- 
year funds to the Administration for the construction of the memorial, provided 
in the act of June 28, 1965, also authorizing 1966 fiscal year funds to the Com- 
mission for salary and expenses, the two appropriations while involving the 
same project are nevertheless separate and distinct and, therefore, the fiscal 
year appropriation to the Commission for necessary expenses may not be 
augmented to provide for the travel of staff members by an allocation of funds 
from the related appropriation to the Veterans Administration for the construc- 
tion of the memorial. 


To the Administrator, Veterans Administration, November 17, 1965: 

We refer to your letter of September 22, 1965, with enclosures, con- 
cerning a request of the Corregidor- Bataan Memorial Commission that 
$3,000 of the current appropriation to the Veterans Administration 


for the World War IT Memorial on Corregidor Island, Republic of 
the Philippines, be set aside for travel of a staff member of the Com- 
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mission during fiscal year 1966. Your letter submitted for our de- 
cision, at the suggestion of the Chairman of the Commission, the 
question whether any part of the funds involved are available for the 
travel of staff members of the Commission. 

The Corregidor-Bataan Memoria! Commission was established pur- 
suant to an act of August 5, 1953 (Public Law 193, 83d Cong.; 67 Stat. 
366 ; 36 U.S.C. 426). The Commission’s initial and primary function 
was to undertake, in cooperation with any similar agency in the 
Philippines, a study for the establishment on Corregidor Island of a 
memorial in honor of the Philippine and American servicemen who 
lost their lives while serving in the Philippines during World War II, 
and to report thereon to the President within 1 year. Over the years 
the organic act of the Commission has been amended to enlarge the 
role of Commission in the establishment of a Corregidor-Bataan 
Memorial. An act of August 9, 1955 (Public Law 298, 84th Cong.; 
69 Stat. 589, 590, 36 U.S.C. 426), among other things, authorized the 
Commission “To decide, after consultation with a similar commission 
in the Philippines, as to the type of memorial, including all structures, 
repairs, roads, and improvements on Corregidor Island * * *.” 

The act of 1955 contained the first appropriation authorization for 
expenses of the Commission. The initial authorization was sub- 
sequently increased on July 25, 1958, from $100,000 to $200,000. 
Public Law 85-556, 72 Stat. 416, 417. 

Of particular significance is a recent amendment of December 23, 
1963 (Public Law 88-240, 77 Stat. 477), which provided that the 
plans for the memorial shall include twin flagpoles at a high point 
on the island for the flags of the United States of America and the 
Republic of the Philippines; a building, or buildings, for use as an 
auditorium and tourist center; and a contiguous battlefield park of 
appropriate size in which may be placed historical markers and me- 
mentos of the Pacific phase of World War II. The amendment of 
1963 also provided for United States participation, in cooperation 
with the Philippine authorities, in the preparation of documentary 
films commemorating the story of Bataan and Corregidor, and other 
Pacific phases of World War II. For the realization of the Correg- 
idor-Bataan Memorial, and the preparation of commemorative films, 
the amendatory act of 1963 authorized an appropriation without fiscal 
year limitation in the amount of $1,500,000. But the new appropri- 
ation authorization was to the Veterans Administration, in view of 
its construction experience, the existence of its administrative orga- 
nization in Manila, and its willingness to accept the responsibility 
for achieving the objectives of the authorization. 
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In consonance with the provisions of the Corregidor-Bataan Me- 
morial, legislation funds were appropriated to the Commission and 
the Veterans Administration. The Department of the Interior and 
Related Agencies Appropriation Act, 1966 (Public Law 89-52, ap- 
proved June 28, 1965, 79 Stat. 191), provides: 


CORREGIDOR-BATAAN MEMORIAL COMMISSION 


Salaries and Expenses 


For expenses necessary to carry out the provisions of the Act of August 5, 
1953 (67 Stat. 366), as amended, $25,000. 


VETERANS ADMINISTRATION 


Construction, Corregidor-Bataan Memorial 


For planning and constructing a memorial on Corregidor Island, and other 
expenses, as authorized by the Act of August 5, 1953, as amended (36 U.S.C. 
426), $1,400,000, to remain available until expended. 


The two appropriations, while involving the same project, the Cor- 
regidor-Bataan Memorial, are nevertheless separate and distinct. One, 
a fiscal year appropriation, is for the necessary expenses of the Com- 
mission in the performance of its functions under the act of August 5, 
1953; the other, a no-year appropriation, is for the expenses of the 
Veterans Administration in the performance of its functions under 
the act. 

The $3,000 request of the Commission for travel of a member of 
its staff involves tasks which the Commission clearly considers to be 
encompassed by its statutory functions. And, although the functions 
of the Commission and those of the Veterans Administration are 
interwoven, a fact which we may presume was recognized by the Con- 
gress, we perceive no legal basis for the request of the Commission 
that its appropriation be augmented by an allocation of funds from 
the related appropriation to the Veterans Administration. 

Accordingly, you are advised we are of the opinion that no part of 
the $1,400,000 appropriation to the Veterans Administration is avail- 
able for the travel of staff members of the Corregidor-Bataan Me- 
morial Commission in the performance of the functions of the 
Commission. 


[B-157963] 


Compensation—Postal Service—Overtime—Leave Without Pay 
Effect 


An annual rate regular PFS—4 distribution postal clerk on a 5-day basic work- 
week schedule, Monday through Friday, 8 hours each day, 8 a.m. to 4:30 p.m., 
who is absent without pay the first 4 hours on Monday and works until 8 p.m. 
is not entitled to be paid at the overtime rate for the hours of work performed 
after 4:30 p.m., section 5(b) of the Federal Employees Salary Act of 1965 (39 


235-533 O - 67 - 19 
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U.S.C. 3573), authorizing overtime pay for work in excess of 8 hours in a day 
or 40 hours in a week, defining “overtime work” as “any work ordered or ap- 
proved,” which is performed by an annual rate regular employee in excess of a 
regular work schedule, and a leave without pay period not constituting part of a 
basic 8-hour day or 40-hour workweek, the employee for work performed after 
4:30 p.m. is only entitled to receive his basic rate of pay. 


Post Office Department—Employees—Compensatory Time 


A postal service annual rate regular PFS-8 employee absent without pay 4 hours 
on a regularly scheduled 8-hour day of his 40-hour workweek who performs 
work after scheduled hours may not be granted compensatory time for the work 
performed after hours, section 5(b) (2) of the Federal Employees Salary Act of 
1965, authorizing compensatory time equal to the overtime worked only for work 
in excess of that included in an employee’s regular work schedule, and the PFS-8 
employee having performed no overtime work may not be granted compensatory 
time for the work performed after scheduled hours on a day that he was in a 
leave without pay status for part of the day. 


Compensation—Postal Service—Overtime—Day and Week Work 
Requirements 


An hourly rate regular PFS-4 postal service employee scheduled for 3 hours of 
service each day, 5 p.m. to 8 p.m., 6 days a week, Sunday through Friday, who 
is on annual leave from 5 p.m. to 6 p.m. on Friday, at which time having per- 
formed extra work earlier in the week, he completed 40 hours of work, and then 
works until 8 p.m. is entitled for the 2 hours of work performed after 6 p.m. 
on Friday to be paid overtime at the rate of 150 per centum of his hourly rate 
of basic compensation under section 5(b)(1) of the Federal Employees Salary 
Act of 1965, the hour of authorized annual leave constituting part of the em- 
ployee’s 8-hour day or 40-hour week; however, had the absence been in a leave 
without pay status, a period that is not considered a part of a basic scheduled 
period of work, the employee would be entitled to overtime pay for 1 hour only. 


Compensation—Postal Service—Overtime—Day and Week Work 
Requirements 


A substitute postal service employee in grade PFS—4 who at the end of-a period 
of 40 hours authorized annual leave, from Saturday through Thursday, works 
8 hours on Friday is entitled to be paid at overtime rates for the Friday work 
pursuant to section 5(b)(1) of the Federal Employees Salary Act of 1965, the 
40 hours of work requirement, a condition precedent to the accumulation of over- 
time by a substitute employee, having been satisfied by the grant of 40 hours 
annual leave, despite the fact that a substitute employee has no scheduled tour 
of duty ; however, time in a leave without pay status would not satisfy the 40 
hours of work requirement. 


Compensation—Postal Service—Overtime—Rounding Off Over- 
time Hours 


The practice of the Post Office Department of rounding off overtime hours to the 
nearest whole hour at the end of each biweekly pay period being one of long 
standing, absent a statutory provision governing the matter, the Department may 
continue the practice, and a substitute postal service employee in grade PFS—4, 
serving 42 hours and 40 minutes the first service week of the pay period and 42 
hours and 31 minutes the second week is entitled for the total oyertime of 4 hours 
and 71 minutes to 5 hours overtime compensation at the rate of 150 per centum of 
his basic compensation as prescribed by section 5(b)(1) of the Federal Em- 
ployees Salary Act of 1965. 
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Compensation—Postal Service—Overtime—Day and Week Work 
Requirements 


The hours of work performed by a postal service employee holding two separate 
positions, one a regular hourly rate appointment as a janitor, PFS-1, the other 
a dual appointment as an annual rate distribution clerk, PFS—-4, may be com- 
bined 'to satisfy the basic workday or workweek requirements of section 5(b) 
of the Federal Employees Salary Act of 1965, as both hourly rate regular em- 
ployees and annual rate regular employees are entitled to overtime compensa- 
tion for officially ordered work performed in excess of 8 hours a day or 40 hours 
a week, and upon satisfaction of the basic work requirements, overtime is payable 
at the rate applicable to the position or positions in which the employee per- 
formed the overtime service, and an employee scheduled to work 12 hours a week 
as a janitor, 10 a.m. to 12 noon, Saturday through Friday, exclusive of Sunday, 
and as a clerk 40 hours a week, 8 hours a day from 1:30 p.m. to 10 p.m., Saturday 
through Thursday, is entitled to 2 hours overtime at the PFS—4 rate on the days 
he works as a clerk and to 2 hours at the PFS-1 rate for the overtime on Friday. 


Compensation—Postal Service—Overtime—Substitute Employees 


A postal employee serving 54 hours in a week under two separate appointments, 
one as substitute clerk, PFS—4, the other as custodian, hourly rate regular PFS-1, 
who in addition to his scheduled duties as a janitor, 8 a.m. to 1:30 p.m., 6 days 
a week, Saturday through Friday (30 hours), performs 4 additional hours in the 
PFS-1 position, plus 20 hours as a substitute clerk that required work on 2 days 
in excess of 8 hours a day, is entitled to 14 hours of overtime for the excess 
hours over 40 of the total service in both positions, computed at the PFS-1 rate, 
the position in which all the work over the basic 40 hours was performed, and 
a substitute employee not entitled to overtime for work in excess of 8 hours a 
day, and section 5(b) of the Federal Employees Salary Act of 1965 not contem- 
plating duplicate overtime reimbursement, work in excess of 8 hours a day, and 
the use of the same hours for computing work in excess of 40 hours per week, 
no overtime may be authorized for work performed in excess of 8 hours a day. 


Compensation—Postal Service—Overtime—Day and Week Work 
Requirements 


A postal service employee serving under a PFS-1 appointment as janitor from 
8 a.m. to 4:30 p.m., Sunday through Thursday, who pursuant to 39 U.S.C. 3335, 
no separate appointment being involved, is assigned to perform the work of a 
distribution clerk, PFS—4, and is paid at that rate for work performed on Wednes- 
day, Thursday and Friday, is entitled to overtime compensation at the PFS-4 
rate for the work performed on Friday, the employee having satisfied the 40-hour 
workweek requirement of section 5(b) of the Federal Employees Salary Act of 
1965 upon completion Thursday of five 8-hour workdays. 


Compensation—Postal Service—Overtime—Day and Week Work 
Requirements 


A PFS-4 regular distribution postal clerk in an authorized annual leave status 
during his regularly scheduled workweek of Monday through Friday, who works 
8 hours on Saturday is entitled to overtime compensation pursuant to section 
5(b) of the Federal Employees Salary Act of 1965 for the work performed outside 
of his regularly scheduled workweek ; however, had the employee been in a leave 
without pay status instead of absent on authorized leave, he would not be entitled 
to overtime compensation for the work performed on Saturday, for while a leave 
with pay status may be included as a part of the basic 8-hour day or 40-hour 
week, a period of leave without pay may not be included. 
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Compensation—Postal Service—Additional Compensation—Sun- 
day, Etc., Work 


When the regular work schedule of a regular annual rate postal distribution clerk 
in PFS-4 includes 8 hours on Sunday and he takes 4 hours annual leave on that 
day, he is not entitled to be paid the extra 25 percent of his hourly rate of basic 
pay for that part of the 8-hour day on which he is absent on leave, for while 
generally leave with pay is synonymous with duty insofar as entitlement to 
basic pay is concerned, where the additional pay is authorized for services 
rendered on a certain day, entitlement to the extra pay is dependent upon the 
actual performance of work on that day, unless otherwise provided by statute. 


Compensation—Postal Service—Overtime—Rate Payable 


A substitute postal distribution clerk in PFS-4 who served a total of 32 hours 
from Saturday through Tuesday, and who pursuant to 39 U.S.C. 3335 is assigned 
to perform on Wednesday and Thursday the duties of a PFS-7 position, for 
which he has previously qualified to receive higher level pay, is entitled to 
receive, for the 8 hours of work that exceeded 40 hours of combined service in 
one service week, overtime compensation computed at the PFS-7 rate. 


To the Postmaster General, November 17, 1965: 


On November 3, 1965, your Deputy Postmaster General requested 
our decision construing 39 U.S. Code 3573, as amended by section 5(b) 
of the Federal Employees Salary Act of 1965, Public Law 89-301, 79 
Stat. 1114, reading in part as follows: 


(a) In emergencies or if the needs of the service require, the Postmaster 
General may require employees to perform overtime work or to work on holidays. 
Overtime work is any work officially ordered or approved which is performed by— 

(1) an annual rate regular employee in excess of his regular work schedule, 

(2) an hourly rate regular employee in excess of eight hours in a day or 
forty hours in a week, and 

(3) asubstitute employee in excess of forty hours in a week. 


* * * 7 ~ 7 v 


(b) For each hour of overtime work the Postmaster General shall compensate 
an employee in the “PFS” Schedule as follows: 

(1) He shall pay each employee in or below salary level PFS-7 compensation 
at the rate of 150 per centum of the hourly rate of basic compensation for his 
level and step computed by dividing the scheduled annual rate of basic compen- 
sation by two thousand and eighty. 

(2) He shall grant each employee in or above salary level PFS—-8 compensatory 
time equal to the overtime worked, or in his discretion in lieu thereof pay such 
employee compensation at the rate of 150 per centum of the hourly rate of basic 
compensation of the employee or of the hourly rate of the basic compensation 
for the highest step of salary level PFS—7, whichever is the lesser. 

(c) For officially ordered or approved time worked on a day referred to as 
a holiday in the Act of December 26, 1941 (55 Stat. 862; 5 U.S.C. 87b), or ona 
day designated by Executive order as a holiday for Federal employees, under 
regulations prescribed by the Postmaster General, an employee in the PFS sched- 
ule shall receive extra compensation, in addition to any other compensation 
provided for by law, as follows: . 

(1) Bach regular employee in or below salary level PF'S-7 shall be paid extra 
compensation at the rate of 100 per centum of the hourly rate of basic compen- 
sation for his level and step computed by dividing the scheduled annual rate 
of basic compensation by two thousand and eighty. 

(2) Bach regular employee in or above salary level PFS-8 shall be granted 
compensatory time in an amount equal to the time worked on such holiday 
within thirty working days thereafter or, in the discretion of the Postmaster 
General, in lieu thereof shall be paid extra compensation for the time so worked 
at the rate of 100 per centum of the hourly rate of basic compensation for his 
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level and step computed by dividing the scheduled annual rate of basic compen- 
sation by two thousand and eighty. 

(3) For work performed on Christmas Day (A) each regular employee shall 
be paid extra compensation at the rate of 150 per centum of the hourly rate 
of basic compensation for his level and step, computed by dividing the scheduled 
annual rate of basic compensation by two thousand and eighty, and (B) each 
substitute employee shall be paid extra compensation at the rate of 50 per centum 
of the hourly rate of basic compensation for his level and step. 

” + 





* * > ~ 


(h) For the purposes of this section and section 3571 of this title— 
(1) “Annual rate regular employee” means an employee for whom the Post- 
master General has established a regular work schedule consisting of five eight- 
hour days in accordance with section 3571 of this title. 

(2) “Hourly rate regular employee” means an employee for whom the Post- 
master General has established a regular work schedule consisting of not more 
than forty hours a week. 

(3) “Substitute employee” means an employee for whom the Postmaster 
yeneral has not established a regular work schedule. 


- 






Pursuant to an informal understanding with representatives of 
your Department, herewith is our decision upon items 1-9 and upon 
items 11 and 13. Questions 10 and 12 require further consideration 
but answers thereto will be furnished as soon as possible. 


1. Employee A is an annual rate regular distribution clerk in PFS-4. He has 
a scheduled five day basic work week, Monday through Friday, eight hours each 
day from 8:00 A.M. to 4:30 P.M. each day. On Monday, he is on leave without 
pay for the first four hours. He then works until 8:00 P.M. Is employee A 
entitled to be paid at overtime rates for the hours of actual work performed 
after 4:30 P.M., or is he entitled to be paid only his regular computed hourly 
rate? 



























The quoted statute defines “overtime work” as “any work ordered 
or approved” which is performed by— 


(1) An annual rate regular employee in excess of his regular work schedule. 


Under the quoted statute an employee must have been in a work 
or leave with pay status for the number of hours included in his regu- 
lar work schedule before he may be compensated at overtime rates 
for work performed outside his scheduled hours. While a leave with 
pay status may be included as a part of the basic 8-hour day or 40- 
hour week, a period of leave without pay may not be included for such 
purpose. Compare 25 Comp. Gen. 102; 7d. 121; and also FPM 550-4, 
1-3b(1) and (2) and FPM Supplement 990-2, S1-3b(b). Accord- 
ingly, employee “A” would not be entitled to be compensated at the 
overtime rate for service rendered after 4:30 p.m. but only at his basic 
rate. 






2. Employee B is an annual rate regular in PFS-8. His work schedule is 
identical with Employee A. He is on leave without pay for the first four hours 
on Monday and he works until 8:00 P.M. The Department has decided to grant 
employees in PFS-8 to 14 who perform overtime work compensatory time 
rather than compensation. Is employee B entitled to compensatory time for 
hours of actual work performed after 4:30 P.M.? 


In line with the answer to question 1, employee “B” performed no 
overtime work—work in excess of that included in his regular work 
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schedule. Since compensatory time may be granted only for overtime 
work performed, employee “B” is not entitled to compensatory time 
for the hours of work performed after 4:30 p.m. 

3. Employee C is an hourly rate regular in PFS-4. He is scheduled to per- 
form three hours of service each day, six days a week; Sunday through Friday, 
from 5:00 P.M. to 8:00 P.M. On Friday he is on authorized annual leave 
between 5:00 P.M. and 6:00 P.M. He works until 8:00 P.M. Because of extra 
work performed earlier in the week, he will have performed 40 hours of actual 
work during the service week at 6:00 P.M. on Friday if the hour of annual 
leave is counted. Is employee C authorized to be paid overtime for the two 
hours after 6:00 P.M.? If your answer is in the affirmative, would it be the 
same if he were on authorized leave without pay? 

The first question in this example is answered in the affirmative. 
However, if employee “C” were on leave without pay rather than 
annual leave for the 1 hour, he would be entitled to pay at the over- 
time rate for 1 hour only. 

4. Employee D is a substitute in PFS-4. He is on authorized annual leave 
from Saturday through Thursday inclusive for a total of 40 hours. He is called 
to work on Friday at 8:00 A.M. and works until 4:30 P.M. Is employee D 
entitled to be paid at overtime rates for the eight hours work performed on 
Friday? If your answer is in the affirmative, would your answer be the same 
if part of the leave had been authorized leave without pay? 

For the purpose of satisfying the 40 hours of work requirement, a 
condition precedent to accumulation of overtime by a substitute em- 
ployee, time in a leave with pay status should be counted despite the 
fact that a substitute has no scheduled tour of duty. However, time 
in a leave without pay status may not be counted for such purpose. 
The two questions posed concerning employee “D”, therefore, are 
answered “yes” and “no” respectively. Compare answer to question 1. 

5. Employee E is a substitute in PFS-4. For the first service week of the 
pay period he works 42 hours and 40 minutes. For the second week of the pay 
period he works 42 hours and 31 minutes. May the excess over 40 hours in 
each week, 2 hours and 40 minutes and 2 hours and 31 minutes respectively, 
be totaled at the end of the two week pay period and rounded off to the nearest 
whole hour, i.e., 5 hours, for overtime pay purposes, or is the Department to 
round off the overtime to the nearest hour each week, i.e., 3 hours overtime for 
each week, or a total of 6 overtime hours, for the pay period. It has always 
been the practice of the Post Office Department to round off at the end of the 
pay period. 

We are aware of no statutory provision governing the matter of 
rounding off overtime hours. However, we understand that the 
practice of rounding off overtime hours at the end of each biweekly 
pay period is one of longstanding in the Post Office Department. 
Under the circumstances we will not object to the practice of rounding 
off overtime hours to nearest hour at the end of each pay period being 
continued. The first question is answered in the affirmative and the 
second question in the negative. 

6. Employee F has a regular hourly rate appointment as a janitor in PFS-1. 


He also has a dual appointment as an annual rate distribution clerk in PFS—4. 
As a janitor he is scheduled to work 12 hours a week, from 10:00 A.M. to 12:00 
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Noon, Saturday through Friday, exclusive of Sunday. As an annual rate regu- 
lar distribution clerk he is regularly scheduled to work 40 hours a week, namely 
eight hours a day from 1:30 P.M. to 10:00 P.M., Saturday through Thursday, 
exclusive of Sunday. These are two distinct and separate appointments. Does 
this fact require that for overtime purposes each appointment is separate, or 
may the hours of service in each of these two separate, independent positions be 
combined for overtime purposes? If your answer is that the hours may be 
combined, at what rate is overtime to be paid to employee F? 


Since both hourly rate regular employees and annual rate regular 
employees are entitled to overtime compensation for officially ordered 
work performed in excess of 8 hours a day or 40 hours a week, the 
hours of work in the two positions may be combined in order to satisfy 
the basic workday or workweek requirements. After the basic re- 
quirements have been satisfied overtime shall be computed at the rate 
applicable to the position or positions in which the employee actually 
performs overtime service—work in excess of 8 hours a day or 40 hours 
a week. Thus, employee “F” would be entitled to 2 hours overtime 
based on the PFS-4 rate for service on Saturday, Monday, Tuesday, 
Wednesday and Thursday. In addition, he would be entitled to 2 
hours overtime based on the PFS-1 rate for service on Friday. How- 
ever, duplicate use of same hours of work is not authorized. See reply 
to item 7, below. 


7. Employee G has two separate appointments. One appointment is as sub- 


stitute clerk, PFS—4, the other as custodian, hourly rate regular PFS-1. In the 
latter position he is scheduled to work from 8:00 A.M. to 1:30 P.M., six days a 
week, Saturday through Friday, Sunday excluded. The substitute service is as 
needed. In a week of service, employee G worked the following hours: 


PFS4 PFS-1 
position position 











Saturday — 5 
Sunday 8 — 
Monday 4 5 
Tuesday 3 5 
Wednesday 5 5 
Thursday =~ 9 
Friday — 5 

Total 20 34 


Is the employee entitled to 14 hours overtime for the excess hours over 40 of 
the total service in both positions. If so, at what rate would he be paid for 
the overtime? Is the employee entitled to overtime on a daily basis; 1 hour for 
Monday, 2 hours for Wednesday and, if so, at what rate would the overtime be 
paid? 

The first question is answered in the affirmative. Overtime should 
be computed on the rate for the PFS-1 position since all work per- 
formed after completion of the basic 40 hours was in the PFS-1 posi- 
tion. As a substitute employee, “G” is not entitled to overtime for 
work in excess of 8 hoursa day. Even if we assume the service in the 
regular position was performed daily later than the substitute service 
on Monday and Wednesday, it would not affect the amount to which 
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employee “G” is entitled. The statute does not contemplate duplicate 
reimbursement for overtime—reimbursement for work in excess of 8 
hours a day plus reimbursement for the same such hours as being in 
excess of 40 hours per week. See page 8, H. Rept. No. 792, 89th Cong., 
August 16, 1965. Therefore, no overtime is authorized for work in 
excess of 8 hours on Monday or Wednesday. 


8. Employee H is an annual rate regular in PFS-1, Janitor. As such janitor, 
his work week is Sunday through Thursday, 8:00 A.M. to4:30 P.M. He performs 
service at this regular position Sunday through Tuesday. Pursuant to Section 
3335 of Title 39, U.S. Code, he is assigned to perform the work of a distribution 
clerk PFS-4 on Wednesday, Thursday and Friday between the hours of 8:00 
A.M. and 4:30 P.M. He is paid compensation at the rate of the higher level 
position on Wednesday, Thursday and Friday. No separate appointments are 
involved. Is employee H entitled to overtime for the eight hours work he 
performs on Friday? If the answer is in the affirmative, at what rate? 


The first question is answered in the affirmative. Employee “H” 
would be entitled to overtime compensation for work performed on 
Friday at the PFS-4 rate. Compare answer to question 6. 


9. Employee I is an annual rate regular distribution clerk in PFS-4. He has 
a regularly scheduled work week of Monday through Friday, 8:00 A.M. to 4:30 
P.M. He works eight hours on Saturday as a distribution clerk. This work is 
performed before and, hence, outside of his regularly scheduled work week. He 
performs no actual work in his regularly scheduled work week as he is in an 
annual leave status the full regularly scheduled work week. Is employee I 
entitled to be paid eight hours overtime for the service he performed on Satur- 
day? If the answer is in the affirmative, would he be entitled to be paid over- 
time for such service if he were in an authorized leave without pay status? 


The answer to the first question is affirmative. If employee “I” were 
authorized leave without pay as distinguished from annual leave he 
would not be entitled to overtime compensation for work performed 
on Saturday. Compare answer to question 1. 


11. Employee K is a regular annual rate distribution clerk in PFS-4. His 
regular work schedule includes an eight hour period of service on Sunday, from 
8:00 A.M. to 4:30 P.M. At 1:30 P.M. he takes annual leave. Is employee K 
entitled to be paid the extra 25% of his hourly rate of basic compensation for 
the hours between 1:30 P.M. and 4:30 P.M.? If your answer is in the affirmative, 
would your answer be the same if he were absent on authorized leave without 
pay: 


The first question is answered in the negative. While generally leave 
with pay is synonymous with duty insofar as entitlement to basic pay 
is concerned, where, as here, additional pay is authorized for services 
rendered on a certain day, entitlement to such additional pay would be 


dependent upon the actual performance of work on such day, unless 
otherwise expressly provided by statute. 


13. Employee M is a substitute distribution clerk in PFS-4. He works from 
Saturday through Tuesday for a total of thirty-two hours. Pursuant to Section 
3335, on Wednesday and Thursday he is assigned to perform the duties of a 
position in PF'S-7, for which he has previously qualified to receive higher level 
pay. He performs eight hours service each day in the higher level position. 
Is employee M entitled to receive eight bours overtime because the combined 


service exceeded 40 hours in one service week? If the answer is in the affirma- 
tive, at what rate is the overtime to be paid? 
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The first question is answered in the affirmative. Employee “M” 
would be entitled to overtime pay for 8 hours computed at the PFS-7 
rate. Compare answer to question 6. 


[B-157244] 
Lease-Purchase Program—Property Transfers From General 
Services Administration 

Property declared excess by the Department of the Navy without qualification 
or restriction and needed by the Post Office Department for a lease-purchase 
construction project authorized under 39 U.S.C. 2103 may be conveyed at current 
fair market value by the General Services Administration to the successful 
bidder on the project, the value to be approved by the Bureau of the Budget, 
and although the authority in section 203(e)(3)(G) of the Federal Property 
and Administrative Services Act of 1949, as amended, to negotiate disposals 
of property applies to “surplus property, that term is defined in section 3(g) 
of the act as including excess property that is not required for the needs and 
the discharge of the responsibilities of all Federal agencies, and the Post Office 
Department having authority to acquire options on property from private parties 
to effectuate the lease-purchase program, even though not approved to receive 
direct transfers of surplus property, the General Services Administration may 
convey the needed property to the successful bidder as though the Post Office 
had acquired an option from a private owner. 


To the Administrator, General Services Administration, November 


18, 1965: 


Reference is made to letter dated October 29, 1965, from your Gen- 
eral Counsel furnishing additional information in support of his 
request of July 13, 1965, for advice as to whether the conclusion 
announced in our report of November 6, 1963, to the Chairman of the 
House Subcommittee on Government Activities, Committee on Gov- 
ernment Operations, is applicable to the proposed negotiated sale of 
the Twentynine Palms property. The proposed sale involves property 
which was formerly a portion of Sunburnt Homes, Marine Corps 
Base, Twentynine Palms, California. It has been proposed to sell 
the property to the successful bidder awarded the contract for the 
construction of a building to be leased to the Post Office Department. 

The Explanatory Statement in justification of the proposed sale 
filed with the appropriate congressional committees as required by 
section 203(e) (6) of the Federal Property and Administrative Serv- 
ices Act of 1949, as amended, 40 U.S.C. 484(e) (6), stated that the 
involved property consisting of one parcel of unimproved land con- 
taining 0.844 of an acre was acquired in 1955 for $1,415 (prorated) ; 
that on February 10, 1965, the appraised fair market value of the land 
was estimated at $3,500, and that the proposed sale would be made 
to the successful bidder for construction on the site of a building to 


be leased to the Post Office Department. It was stated further that 
pursuant to a request made by the Post Office Department on March 
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20, 1963, the involved property was withheld from the sale in April 
1964 of the balance of the original site; that the Post Office Depart- 


ment is ready to advertise for bids for the construction of a building; 
and that the invitation for bids will contain a provision that the 
successful bidder must purchase the 0.844 acre tract at the appraised 
value of $3,500. Factors in support of the conclusion that the pro- 
posed sale would be consistent with the objectives and requirements 
of negotiated sales of surplus property as set forth in section 203 (e) (3) 
of the Federal Property and Administrative Services Act of 1949, as 
amended, 40 U.S.C. 484(e) (3), were stated as follows: 

1. The Post Office Department has determined that there is a definite need for 
a new post office in the Twentynine Palms area and that this location is the best 
available in the vicinity 

2. The Postmaster General has specific statutory authority to enter lease 
agreements in order to obtain space for postal purposes (39 U.S.C. 2108). 


3. The proposed sale price of $3,500 is equal to the estimated fair market 
value of the property and the other terms of the proposed disposal are satisfactory. 


By letter dated April 29, 1965, to you, the Chairman of the House 
Government. Activities Subcommittee of the Committee on Govern- 
ment Operations, after referring to the proposed negotiated sale and 
to the conclusion in our report to him of November 6, 1963, B—152223, 
concerning the Porterville case, questioned the classification of the 
Twentynine Palms as “surplus” property since it was intended to be 


used for the construction of a post office building. Also, the Chairman 
questioned the applicability of the broad construction, leasing and 
disposal authority granted the Postmaster General by 39 U.S.C. 2103 
to transfers of land by General Services Administration. 

In your reply of June 24, 1965, to the Chairman it was stated that 
prior to reporting the proposed sale to the Committee, GSA determined 
that the factual differences in the present case and the Porterville case 
were sufficient to render the conclusion reached in the latter case 
inapplicable to the Twentynine Palms case for reasons as follows: 

1. Porterville was reported as excess with the stipulation that it 
be disposed of only to the successful bidder who would construct a 
building on the site to be leased to the same agency which had reported 
the property excess, whereas Twentynine Palms was reported excess by 
Navy without any qualification or restrictions on the disposal. 

2. The determination in the Porterville case resulted in the land 
being retained in Government ownership and in the ‘custody of the 
agency which had originally reported it as excess. Such determina- 
tion had the effect of retaining the property for further Federal) utiliza- 
tion whereas a similar determination in this case would have just. the 
opposite effect since if the proposed negotiated sale is not made, the 
property will be offered for sale to the public. 
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3. In GAO’s determination in the Porterville case, it was pointed out 
that the property was located in a predetermined designated area for 
the Sequoia National Forest headquarters and warehouse complex. 
Considering that fact along with the importance of having the Forest 
Supervisor’s office contiguous to its operating yard together with the 
fact that there were no privately owned buildings located in the im- 
mediate vicinity of the involved tract GAO concluded that no proper 
basis had been stated for determining the land to be “excess property” 
or “surplus property” within the meaning of those terms as defined in 
section 3(e) and 3(g) of the Property Act. Also, it was pointed 
out that Twentynine Palms is not located within any predetermined 
designation for a post office installation and that there is no contiguous 
property under the control of the Post Office Department which, 
together with the involved site, might form an operating complex. In 
addition, it was stated that in proposing a sale of Twentynine Palms 
to the successful lease-construction bidder GSA was not relying on 
any disposal authority granted the Postmaster for such projects (39 
U.S.C. 2103) but instead, it was relying upon the express provisions of 
section 203 of the Property Act, 40 U.S.C. 484. It was stated, how- 
ever, that upon reconsideration it was recognized that the question as to 
applicability of the conclusion in the Porterville case to the present 
case is not entirely free from doubt and that therefore the matter was 
being submitted here for a decision. 


In Office letter of August 9, 1965, to your General Counsel an ex- 
planation was requested as to why GSA concluded that it would be 
required to offer Twentynine Palms at public sale if it should be con- 
cluded that the disposition as now proposed is not authorized. Also, 
advice was requestéd as to why the site could not be transferred to the 
Post Office Department, under authority of section 202 of the Property 
Act, 40 U.S.C. 483. In the reply of October 29, 1965, to the above re- 
quests, reference was made to our decision of September 5, 1957, 
13—-132813, to the Postmaster General wherein it was held that while 
under section 203(a) (2) (A) of the Post Office Department Property 
Act of 1954, 39 U.S.C. 2103(a) (2) (A), the Department’s appropria- 
tion available for the payment of rents is available for the acquisition 
of sites, it is not available for sites transferred from GSA under au- 
thority of section 202(a) of the Property Act, as amended, 40 U.S.C. 
483(a). It was also held that other appropriations of the Department 
were not available for such purpose. In such circumstances, it was 
stated that a certification as required by GSA regulations that the 
property could not be financed from available funds would seem to be 
in order. The reply quoted from the conclusion of the cited decision 
wherein it was stated that if the required certification should be made 
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and if the Director of the Bureau of the Budget should determine that 
the proposed transfers there involved should be made without reim- 
bursement as required by 40 U.S.C. 483(a), such transfers without 
reimbursement would be authorized. 

The above reply stated, however, that subsequently the Director of 
the Bureau of the Budget disapproved two proposed nonreimbursable 
transfers of sites for lease-construction facilities from GSA to the 
Post Office Department and noted that the Department proposed to 
sell such sites to lease-construction contractors at the Government’s 
acquisition cost or fair market value, whichever was lower, and that 
in each case the acquisition cost was far below the fair market value. 
The reply then quoted from an excerpt from the Director’s letter of 
September 21, 1964, to you, as follows: 


The effect of the proposed transfer and sale of the properties is to make a con- 
tribution of Federal assets to the operation of the postal system in the amount 
by which the selling price fails to recover fair market value for deposit in the 
Treasury. Sections 2302 and 2303 of -chapter 39, U.S. Code, set forth specific 
policy and procedures for allocating postal costs between those to be charged 
to mail users through postal rates and those to be charged to the general fund 
of the Treasury as public services. The transfer and sale of the properties in 
the manner proposed has the effect of increasing the burden on the general fund 
of the Treasury beyond that now authorized by law to be borne as “public 
services” which are excluded from consideration in adjusting postal rates. 

More importantly, the practice of selling property to contractors at below- 
market prices with the objective of reducing Post Office lease payments distorts 
the capital costs of providing Post Office services. As a consequence, this practice 
can lead to uneconomic choices with respect to construction priorities, site loca- 
tion, design, and utilization of Post Office facilities. 

For the reasons stated above, and in accordance with section 202(a) of the 
Federal Property and Administrative Services Act, as amended, the transfer of 
these properties is not approved. 


In addition, an excerpt was quoted from a prior letter from the 
Director questioning such transfers wherein it was stated that there 
appeared to be two appropriate methods for making the two properties 
available to lease-construction contractors, as follows : 


One is for the Department to reimburse the General Services Administration 
for the fair market value of the properties, sell the properties to the lease- 
construction contractors for the fair market value, and deposit the proceeds of 
the sale in the Postal Fund. I understand that legislation would be needed to 
authorize reimbursement to General Services Administration and deposit of the 
sales proceeds in the Postal Fund, and if so, I will cooperate in expediting a 
legislative proposal to the Congress, if you so desire. The second method is to 
arrange to hawe the General Services Administration negotiate a sale of the 
properties to such parties as you designate. The price of the site (equal to 
fair market value) and the information that the site is to be purchased from 
General Services Administration can be included in the request for bids for 
lease-construction. [Italics supplied. ] 


It. was stated that the matter was not pursued further apparently 
because both GSA and the Department considered that it would be 
possible for federally owned sites not needed for the construction of 
buildings by the Federal Government to be made available to the 
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Department’s lease-construction contractors in the manner proposed 
with respect to Twentynine Palms. 
Summarizing, the reply of October 29, 1965 stated that: 


1. GSA considers that the action of the Director of the Bureau of the Budget, 
in his letter of September 21, 1964, established the policy that excess Govern- 
ment-owned sites should not be transferred to the Post Office, without reim- 
bursement, for sale by the Post Office to lease-construction contractors. GSA 
agrees with and follows this policy. The establishment of such policy is author- 
ized under section 202 of the Property Act. 


2. The Post Office has no funds which are available for the purpose of reim- 
bursing GSA for the transfer of the Twentynine Palms site. 

3. The Twentynine Palms site was reported excess by the Department of the 
Navy, with no qualifications or restrictions on disposal. If it cannot be sold by 
GSA to the successful bidder on the Post Office invitation for bids for lease- 
construction, GSA would, since no Federal agency has requested the site, offer 
the property for sale to the public. 

In conclusion, and with a view to distinguishing the present case 
from the Porterville case, it was stated that GSA believes that, as a 
matter of policy, excess property should not ordinarily be transferred 
to another agency for sale; that such a transfer suggests the conclu- 
sion, such as in the instant case, that the property is surplus; that 
under the Property Act GSA has complete responsibility for the dis- 
position of surplus property; and that GSA is of the view that it 
should make sales of surplus property pursuant to the requirements 
of section 203 of the Property Act (40 U.S.C. 484), including the re- 
quirement for submission of explanatory statements to the appropriate 
Committees of Congress (Senate and House Committees on Govern- 
ment Operations) in instances involving negotiated sales, such as 
here involved. 

The term “surplus property” is defined in section 3(g) of the Prop- 
erty Act (40 U.S.C. 472(g)) as meaning any excess property not 
required for the needs and discharge of the responsibilities of all 
Federal agencies, as determined by the Administrator. 41 CFR 101- 
47. 204-1 provides that any real property and related personal prop- 
erty reported excess under Subpart 101-47.2 which has been screened 
for needs of Federal agencies or waived from screening by GSA and 
not designated by GSA for utilization by a Federal agency, shall be 
subject to determination as surplus property by GSA. 

The term “excess property” is defined in section 3(e) (40 U.S.C. 
472(e)), as any property under the control of any Federal agency 
which is not required for its needs and discharge of its responsibilities, 
“as determined by the head thereof,” in this instance the Secretary 
of the Navy. 

The primary distinction between the Porterville case and the present 
one is that in the Porterville case there was a demonstrated need for 
the tract by Forest Service, the holding agency, whereas in the instant 
case the land properly was subject to an excess declaration since it was 
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no longer needed for the discharge of the responsibilities of the Navy. 
Because of the foregoing distinction and the reasons stated in your 
letter of June 24, 1965, to the Chairman of the House Government 
Activities Subcommittee, we do not feel that the rule announced in 
the Porterville case is for application in the present proposed disposal. 

As indicated in the excerpt from the letter from the Director, Bureau 
of the Budget, quoted on page three of your letter of October 29, 1965, 
there are two possible methods for making the involved property and 
similar properties available to lease-construction contractors namely, 
(1) Reimbursement to GSA by the Post Office Department of the fair 
market value of the properties followed by sale of same to the success- 
ful lease-construction contractor at the fair market value and the 
deposit of the sale proceeds in the Postal Fund, and (2) Arrangement 
with GSA for a negotiated sale to the successful lease-construction 
contractor as presently proposed. 

Section 202 of the Property Act, as amended, 40 U.S.C. 483(a) 
provides that : 

(a) In order to minimize expenditures for property, the Administrator shall 
prescribe policies and methods to promote the maximum utilization of excess 
property by executive agencies, and he shall provide for the transfer of excess 
property among Federal agencies and to the organizations specified in section 
630g(f) of Title 5. The Administrator, with the approval of the Director of 
the Bureau of the Budget, shall prescribe the extent of reimbursement for such 
transfers of excess property: Provided, That reimbursement shall be required 
of the fair value, as determined by the Administrator, of any excess property 
transferred whenever net proceeds are required pursuant to 485(c) of this title 
or whenever either the transferor or the transferee agency (or the organizational 
unit affected) is subject to the Government Corporation Control Act or is an 
organization specified in section 630g(f) of Title 5; and that excess property 
determined by the Administrator to be suitable for distribution through the 
supply centers of General Services Administration shall be retransferred as [at] 
prices fixed by the Administrator with due regard to prices established in accord- 
ance with section 6380g(b) of Title 5. 

41 CFR 47.203-7 outlines the procedure for agencies requesting 
transfers of excess reai and related personal property reported to GSA. 

Subparagraphs (b) and (c) of the foregoing section provide: 

(b) Upon determination by GSA, with the concurrence of the Bureau of the 
Budget when required (see § 101-47.203-7(c)), that a transfer of the property 
requested is in the best interest of the Government and that the requesting 
agency is the appropriate agency to hold the property, such transfer may be 
made among Federal agencies and to mixed-ownership Government Corporations, 
and the municipal government of the District of Columbia. 

(c) In the case of transfers involving excess land, which together with any 
improvements thereon has a total appraised fair market value of $100,000 or 


more, GSA shall secure the concurrence of the Bureau of the Budget to the 
transfer. 


Subparagraph (f) (2) (ii) (A) of the same section provides: 
(2) Reimbursement in all other transfers of excess real property shall be: 


+ * * * * + 7 


(ii) Without reimbursement when the transfer is to be made under any one of 
the following conditions : 
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(A) The transferee agency clearly demonstrates that it cannot furnish the 
required reimbursement without obtaining an additional appropriation for that 
specific purpose. 


As indicated above the applicable GSA regulations authorize trans- 
fers of excess real property to requesting agencies without reimburse- 
ment where the transferee agency clearly demonstrates that it cannot 
furnish reimbursement without obtaining an additional appropriation. 
In the present case, however, a transfer to the Post Office Department 
is precluded because of the reported established policy of the Bureau 
of the Budget (authorized by section 202(a) of the Property Act, as 
amended) of withholding approval for transfers of excess Govern- 
ment-owned sites to the Post Office Department without reimburse- 
ment. The suggested remaining alternative is a negotiated sale to the 
successful lease-construction contractor. 

Authority for negotiated disposals is provided for by section 
203(e) (3) of the Property Act, as amended. Subsection (G) of the 
cited section authorizes such disposals if “with respect to real property 
only, the character or condition of the property or unusual circum- 
stances make it impracticable to advertise publicly for competitive 
bids and the fair market value of the property or other satisfactory 
terms of disposal can be obtained by negotiation; * * *.” The regula- 
tions follow the statute. 41 CFR 101-47.304-9(a) (3). 

The technica] difficulty here is that section 203(e) (3) is applicable 
only to surplus property, that is, “any excess property not required 
for the needs and the discharge of the responsibilities of all Federal 
agencies [including the Post Office Department], as determined by 
the Administrator.” However, under the Property Act and pertinent 
regulations any Federal agency, including the Post Office Department, 
having a need for property declared excess by any other agency has a 
right to have such property transferred to it upon the terms provided 
for under 47 CFR 101.203-7. 

In the present case, the Post Office Department has a need which 
it proposes to fulfill by utilization of the property by lease-purchase 
construction authorized by 39 U.S.C. 2103. Because of our decision of 
Septeinber 5, 1957, B-132813, to the Postmaster General and the 
Budget Bureau policy the Post Office Department is not in a position 
to obtain a direct transfer of Twentynine Palms. As indicated in 
36 Comp. Gen. 48, however, the Department does have authority to 
acquire options on property needed for carrying out its lease-construc- 
tion program authorized by 39 U.S.C. 2103. Considering the provi- 
sions of the Property Act, it appears to us for all practicable purposes 
that the Department is in the same position with respect to Twenty- 
nine Palms as if it had actually acquired an option thereon from a 
private owner. While the Property Act contains no provision spe- 
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cifically providing for assignment of the Post Office Department’s 
right to transfer, we see no sound reason why you could not properly 
agree to the Department’s request to convey Twentynine Palms to the 
successful bidder for lease-construction purposes upon payment of the 
amount determined by you as the current fair market value, 


[B-126056J 


Travel Expenses—Miscellaneous Expenses—Tuxedo Rental 


The fact that a civilian official of the Federal Government was assigned the 
duty of appearing as a speaker on an occasion requiring formal dress does not 
entitle him to reimbursement under section 10.5 of the Standardized Government 
Travel Regulations, authorizing necessary miscellaneous expenditures, for the 
cost of renting a tuxedo, considered a usual or ordinary item of clothing that 
is part of an individual’s wardrobe, and the personal preference of renting rather 
than owning a tuxedo does not place the item in a special clothing category 
necessary for the transaction of official business and reimbursable under section 
10.5. 


To T. C. Crabe, National Aeronautics and Space Administration, 
November 19, 1965: 


Your letter of October 15, 1965, reference BF A-2, with enclosures, 
requests our decision whether you may certify for payment the en- 
closed voucher for $9 in favor of Dr. Fred L. Niemann, representing 
his reclaim for that amount expended for the rental of a tuxedo. 

The record shows that a request was made to the National Aeroneu- 
tics and Space Administration to furnish a speaker for an occasion 
at the Pease Air Force Base, Portsmouth, New Hampshire. It was 
stated in the request for a speaker that the dress was formal for the 
occasion. Apparently Dr. Neimann was officially assigned the duty 
of making the speech. 

You say that the circumstances surrounding the claim differ from 
those in our decision in 35 Comp. Gen. 361 wherein we held that the 
rental of a dinner jacket may not be deemed to be essential to the 
“transacting of official business” within the contemplation of those 
words as used in the regulations. That conclusion was based on the 
assumption that a person occupying an official position of the rank 
there involved may be expected to receive official dinner invitations 
from time to time during official travel and to be prepared therefor 
so far as concerns proper dress required for the occasion. 

Section 10.5 of the Standardized Government Travel Regulations 
provides as follows: 


Other expenses.—Miscellaneous expenditures, not enumerated herein, when 


necessarily incurred by the trayeler in connection with the transaction of official 
business, will be allowed when approved. 
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The record shows that prior to accepting the speaking engagement 
and performing the travel the official was aware of the necessity for 
a tuxedo. A tuxedo is to be classified as a usual or ordinary item 
of wearing apparel rather than one which generally would not be a 
part of an individual’s wardrobe. We recognize that here the official 
says it is his practice to rent a tuxedo when the occasion arises and 
that he does not own one. That, however, is a matter of personal 
preference and cannot reasonably form a basis for placing a tuxedo 
in a special clothing category. In the circumstances, we hold that the 
rental cost of a tuxedo is not to be considered as an item necessary 
to transact official business. 

Accordingly, the voucher, which is returned, may not be certified 
for payment. 


(B-157144] 


Bids—Competitive System—Two-Step, Etc., Procurement—Devia- 
tions—Warranty Clause 

The low bidder under a two-step advertised invitation for bid prices on the 
production and installation of a Radar Collimation System, technically approved 
in the first-step, who took exception to the use of a “Correction of Deficiencies” 
clause, authorized pursuant to paragraph 1-324.4 of the Armed Services Pro- 
curement Regulation, seeking in effect an unconditional first-year performance 
warranty, and who offered to negotiate an equitable guaranty clause, submitted 
a nonresponsive bid which inconsistent with the invitation could not be evaluated 
on the same basis as other bids received, and the deficiency clause, although 
drawn in general terms, not including “damage” or “injury” caused by an outside 
source, nor depriving the contractor of the protection of the disputes clause, 
is a valid clause that was properly included in the invitation for a procurement 
considered supply in nature, the first-step providing for technical proposals not 
beyond the “state of the art,” and the second for the production and installa- 
tion of the System, and rejection of the nonresponsive bid was, therefore, 
required. 


To the Bendix Corporation, Bendix Systems Division, November 22, 
1965: 


Reference is made to your telegram dated June 30, 1965, your 
letters dated August 2, August 25, and October 8, 1965, with enclo- 
sures, and your letter of protest dated July 6, 1965, with enclosure, 
directed to the Commanding Officer, Headquarters, Air Force Eastern 
Test Range, Air Force Systems Command, Patrick Air Force Base, 
Florida, all protesting the rejection of your bid as nonresponsive 
under Invitation for Bids No. 08-606-65-385, and also protesting the 
inclusion in the invitation of the clause entitled “Correction of Defi- 
ciencies” as set forth in Air Force Procurement Circular No. 6, Feb- 
ruary 4, 1965 (AFPI 7-105.51). 

It is reported that the above invitation was the second step of a 
two-step formally advertised procurement for one Radar Collimation 
System in accordance with Technical Exhibit SE/3512-1381A dated 


235-533 O - 67 - 20 
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April 21, 1965. The procurement was determined suitable for two- 
step formal advertising and a Request for Technical Proposal (first 
step) was issued on May 1, 1965. Fifty-five prospective bidders were 
solicited. Of the prospective bidders solicited, four bidders submitted 
Technical Proposals. During the Technical Review it was determined 
that three of the four Technical Proposals were acceptable and con- 
sequently the Invitation for Bid (second step) was issued to the three 
companies with acceptable proposals. The second step invitation 
called for a bid price on the design, fabrication, alignment and factory 
test of a Radar Collimation System in accordance with a Technical 
Exhibit and Technical Proposal previously approved under step one, 
and also required the installation and testing of the system on the 
AN/FPQ-6 Radar at Patrick Air Force Base, Florida. In addition 
the bid was to include interim spare parts kits, training services, data 
and reports. Bendix Systems was one of the three companies. Three 
bids were received prior to the time set for opening, June 23, 1965, 
at the Air Force Eastern Test Range, Patrick Air Force Base, Florida. 
Bendix Systems was low bidder with Canoga Electronics Corporation 
second low bidder. 

It is further reported that during bid opening it was noted that the 
accompanying letter, dated June 21, 1965, forwarding the Bendix 
Systems’ bid took an exception to the Correction of Deficiencies clause 
(General Provision No. 49). The exception was as follows: 


It is the policy of The Bendix Corporation to negotiate an equitable guarantee 
clause based upon AFPI 7-105.22 in lieu of the Correction of Deficiencies clause 
(GP No. 49). This position has been accepted by other Air Force procurement 
activities and our proposal assumes this substitution will be made. 


It also is reported that following the bid opening, and predicated 
on a staff legal opinion, the contracting officer determined that the 
Bendix Systems’ bid was nonresponsive due to a material deviation 
from the provisions of the IFB pursuant to 2-404.2 (a), 2-404.2(d) (vi) 
of the Armed Services Procurement Regulation. Award was then 
made to Camoga Electronics Corporation, the second low bidder. 

In your letter of July 6, 1965, referred to above, you state that the 
basis of the Bendix protest 


* * * is the inclusion of the clause entitled “Correction of Deficiencies” set forth 
in Air Force Procurement Circular No. 6, of 4 February 1965 (AFPI 7-105.51). 
This clause contains vague, general terms which appear to lack precise legal 
meaning and could be the source of differing interpretations and subjective judg- 
ments. To us, the clause appears to lack precise definitions with respect to 
whether, when, where and how particular corrections are to be made, making 
it completely impracticable for a contractor intelligently to evaluate the risks 
being assumed and accurately to determine proper cost factors to reflect the 
uncertain and unknown risks. 


* * * the incorporation of the clause in a “design and build one unit” contract 
appears to be inconsistent with AFPI 7-105.51 itself, in which the clause is 
authorized for use in supply contracts, subject to modifications as appropriate. 
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Bendix considers the clause especially inappropriate where it is employed, 
without opportunity for negotiation, in an advertised contract involving de- 
velopment of a complex new item. 


It is further contended that the prospective bidders should have been 
advised at the time of the request for first step proposals of the intent 
to include the said clause, since it might affect the decision of a pro- 
spective bidder whether to submit a bid, and also, that the clause makes 
no allowance for equitable adjustment of price in the event that the 
deficiency should prove to be of Government origin, or nonexistent. 

General Provision No. 49, of the Invitation for Bids is, insofar as 
pertinent here, as follows: 


(1) Definitions—As used in this clause: 

(a) The word “deficiency” shall mean: Any condition or characteristic in any 
supplies (which term shall include, but not be limited to, articles, data, reports 
or services) furnished or to be furnished hereunder, which is not in compliance 
with the requirements of this contract. 

(b) The word “Corrections” shall mean: Any and all actions necessary to 
eliminate any and all deficiencies. 

(2) If it is determined by the Procuring Contracting Officer (PCO) that a 
deficiency exists in any of the supplies accepted by the Government under this 
contract, he may notify the Contractor, in writing, of the deficiency. It is 
agreed that upon notification of the existence of such deficiency, the Contractor 
shall promptly submit to the PCO its recommendations for corrective action. 
The information shall be in sufficient detail for the PCO to determine what 
corrective action, if any, should be undertaken. 

(3) If the Contractor shall become aware that a deficiency exists or that a 
potential deficiency, if uncorrected, will exist in any supplies either tendered 
to the Government for acceptance but not yet accepted or not yet tendered to the 
Government for acceptance hereunder, or that a deficiency exists in any ac- 
cepted supplies, it shall promptly communicate such information in writing to 
the PCO together with its detailed recommendations for corrective action. 

(4) The PCO, at his sole discretion may direct the Contractor to correct, 
within a reasonable time and at a place or places designated, any and all actual 
or potential deficiencies in such supplies and the Contractor shall take necessary 
action to bring the supplies into compliance with the requirements of the contract 
at no increase in the total contract price. 


* © bd Mw = * 
(9) The Contractor shall promptly comply with any written direction by the 
PCO to correct a deficiency, provided such direction is issued within one year 


following acceptance by the Government of Item 2. aa 








* € * * « * * 


(11) Failure to agree on any determination or settlement under these provi- 
sions shall be deemed to be a dispute within the meaning of the clause of this 
contract entitled “Disputes.” 


The use of the clause was authorized by Air Force Procurement 
Circular No. 6, dated February 4, 1965, which in turn, was promul- 
gated under paragraph 1-324.4, Armed Services Procurement Regu- 
lation, Scope of Warranty clause. This ASPR provision provides, 
in part, as follows: 

(d) Where a contract contains performance specifications and design is of 
minor importance, the contractor’s liability may extend to defects or noncon- 


formance to specifications which may arise after delivery of the supplies or 
acceptance of the services. Where appropriate, however, the warranty should 
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be limited to defects or nonconformance existing at the time of delivery of the 
supplies or acceptance of the services. 


> bd * * * * * 


(f) When it can be foreseen that it will not be practical to return an article 


for correction or replacement because of the nature of its use or the cost of 
preparation for its return (e.g., where operating equipment installed in a vessel, 
aircraft or tank needs only a correction of adjustment, but to return it would 
require substantial expense of removal from where it is installed), the clause 
should provide that the Government may correct or require the contractor to 


correct the article in place at its location, at the contractor's expense, 


The use of the above-quoted provisions evidences an intent on the 
part of the Air Force to place emphasis, in this procurement, upon 
“customer satisfaction”—seeking, in effect, an unconditional warranty 


that the radar collimator would perform as specified in the invitation 
for the period of 1 year. 


It is reported that the Air Force was aware that although this 
provision would tend to increase the costs of the procurement over 
those in instances where the Government is a “self-insurer,” it was 


considered that the nature of the procurement warranted the use of 


the “Correction of Deficiencies” clause. The use of the clause is 
authorized by regulations, and in view of its use in the invitation for 
bids, the Bendix Systems’ exception to the clause and offer of a 


substitute warranty caused its bid to be nonresponsive to the invitation. 


The Bendix Systems’ bid was inconsistent with the invitation and 
hence could not be evaluated on the same basis as its competitors’ bids 
which took no exception to the particular clause concerned. 

While we must agree that the subject clause is drawn in a general 
manner, we cannot agree with your objections to it, or consider it 
invalid or illegal. Your view that Bendix Systems would be required 
to correct deficiencies even if caused by Government fault or misdeed 
we do not believe to be well taken, since we believe the “disputes” 
clause is available for protection of the contractor. In this connection 
it is our view that “deficiencies” as defined in the contract does not 
include “damage” or “injury” caused by an outside source. 

Nor do we view favorably your contention that the “place or places” 
of corrective action is ill-defined. In this procurement, the radar 
collimator can be at one of two places only—at place of manufacture 
or at point of installation, Patrick Air Force Base. No provision is 
made for transshipment of the item to other parts of the world as you 
suggest might be done. The invitation required installation and test- 
ing at Patrick Air Force Base and in our opinion installation else- 
where would be beyond the scope of the invitation and warranty 
clause. 

Your contention that it is not possible to compute the costs con- 
cerned, since the risks cannot be evaluated, needs only a brief comment. 
The two responsive bidders who did not take exception to the clause, 
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apparently satisfied themselves that they could. evaluate the risk, or 
considered that their product would be so free of deficiencies when 


installed that none would arise within the 1-year period following 


installation. In any event we do not view the requirement as illegal 
or invalid, notwithstanding the difficulty of computation. 
Your argument that Bendix Systems’ substitution for the Correc- 


tion of Deficiencies clause was approved by other Air Force contracting 


officers in previous procurements is not well taken, since it is reported 
that in the previous procurements the clause in question was sub- 
stituted in negotiated procurements and not in two-step formal ad- 
vertised contracts. 


Nor can we agree that this procurement was essentially research and 


development in nature, rather than of a supply nature. The first 
step of the procurement called for the submission of Technical Pro- 
posals to accomplish a specific result not beyond the “state of the art,” 


and the second step called for the submission of bid prices for the 


production and installation of one unit of the approved proposal. 
We agree with the administrative office that the procurement was 
supply in nature and inclusion of the clause was proper. 

In view of the above, we conclude that your bid on step two was not 


responsive to the invitation and that your protest to the rejection of 
your bid is denied. 


[B-157842} 
Real Property—Surplus Government Property—Sale—Late Bids 


The high bid on surplus apartments offered for sale pursuant to section 604(g) of 
the National Eousing Act of 1934, as amended, 12 U.S.C. 1739(g), which delayed 
in the mails through no fault of the bidder and delivered after bid opening was 
rejected for not having been sent by certified or registered mail pursuant to section 
1-2.303 of the Federal Procurement Regulations, may be considered for award, 
the invitation for bids having failed to inform bidders of the certified or registered 
mail requirement, and although the Federal Housing Administration usually 
complies with regulations implementing the Federal Property and Administra- 
tive Services Act, unless compliance would impair or affect specific programs, the 
appropriate regulation (Federal Property Management) prescribing no pro- 
cedure for handling late bids in the disposal of real property, and absent 
regulation requiring compliance with competitive bidding, invitation for bids for 
the sale of surplus real property should inform prospective bidders that bids 
will be rejected unless sent by certified or registered mail. 


To the Commissioner, Federal Housing Administration, November 


22, 1965: 


We have received your report of October 29, 1965, concerning a 
protest by NSM, Inc., against the rejection of its bid, and against the 
rejection of all bids and the readvertisement for new bids, for the sale 
of Mt. McKinley Apartments, Project No. 130-42015. 
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The record indicates that seven bids were received in response to 
an invitation for bids (IFB) which contained a minimum price re- 
quirement of $200,000. NSM’s bid, allegedly in the amount of $623,000, 
was received by mail after the time set for bid opening and has been 
rejected as a late bid. The apparent high bid of $540,000 was hand- 
carried to the bid opening room after bid opening and was also rejected 
as a late bid. Although you apparently concede that NSM’s bid was 
late solely as a result of a delay in the mails for which the bidder was 
not responsible, you have concluded that the bid was properly rejected 
because it was not sent by certified or registered mail. 

Your report indicates that the apparent second high bid was in- 
creased by telegraphic modification from $402,000 to $452,000, the 
apparent fourth high bid was increased by telegraphic modification 
from $301,000 to $426,631, and the apparent fifth high bid was in- 
creased by telegraphic modification from $1 to $278,001. You there- 
fore advise that these bids appear to be subject to attack because the 
“Bidding Instructions” provided that “Telegraphic bids will not be 
considered but modification or withdrawal of bids already submitted 
will be considered if received prior to the hour of opening.” Your 
report also takes notice of the fact that the original submission of the 
apparent fifth high bid was much lower than the required minimum 
price of $200,000. 

The subject sale was conducted pursuant to section 604(g) of the 
National Housing. Act of 1934, 55 Stat. 58, as added to and amended, 
12 U.S.C. 1739(g), which provides in relevant part : 

Notwithstanding any other provision of law relating tothe * * * disposal of real 
property by the United States, the Commissioner shall have power to * * * sell 


for cash or credit * * * any properties conveyed to him in exchange for deben- 
tures and certificates of claim as provided in this subchapter; * * * 


Also see section 602(d) (11) of the Federal Property and Administra- 
tive Services Act of 1949, approved June 30, 1949, ch. 288, 63 Stat. 377, 
40 U.S.C. 474(11), which grants to Federal Housing Administration 
(FHA) an exemption from the provisions of the cited act. 

With respect to FHA’s exemption from the 1949 act, we note our 
observation in 39 Comp. Gen. 426, 428-29, that : 


House Rept. No. 670, 81st Cong., p. 28, on H.R. 4754, which with some modifica- 
tion became the Federal Property and Administrative Services Act of 1949, 
pointed out that the special exemptions from the act * * * were intended to have 
only a limited effect. Inthe language of this report: 

“It is not intended by these exemptions that those administering the agencies 
or programs listed shall be free from all obligation to comply with the provisions 
of the Act or from all jurisdiction of the Administrator. On the contrary, it is 
expected that they will, as far as practicable, procure, utilize and dispose of 
property in accordance with the provisions of the Act and the regulations issued 
thereunder, particularly so far as common use items and administrative supplies 
are concerned. * * * In other words, to the extent that compliance with the 
Act and submission to the jurisdiction of the Administrator will not so ‘impair 
or affect the authority’ of the several agencies to which the subsection applies as 
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to interfere with the operation of their programs, the Act will govern. Any 
disputes that arise can be settled by the President under the authority to prescribe 
policies and directives vested in him by Section 205(a).” [Italics supplied.] 


The President, in his letter to all executive agencies of July 1, 1949 (14 F.R. 
3699), the effective date of the Federal Property and Administrative Services 
Act, acting under the authority vested in him by the Act also directed in this 
respect as follows: 

“Section 502(d) (now 602(d)] of the Act provides that certain programs and 

functions now being carried on by various executive agencies shall not be 
impaired or affected by the provisions of the Act. However, the attention of 
these agencies is called specifically to the purposes of this legislation and they 
shall, in so far as practicable, procure, utilize and dispose of property in 
accordance with the provisions of the Act and the regulations issued thereunder 
in order that the greatest overall efficiency and economy may be effected * * *. 
{Italics supplied. ] 
From the foregoing, it appears clear that the Congress and the President intended 
that uniform systems and procedures would be established for use by the 
various agencies covered by the act, except that certain agencies were to be 
exempt to the extent that compliance would impair or affect the carrying out of 
their programs. Since uniform procedures were to be established it was a 
matter of necessity to place the authority to establish such uniform procedures in 
one person, the Administrator of General Services. 

In view of the above legislative history, it has been the consistent 
position of this Office that the uniform systems and procedures estab- 
lished by GSA regulations pursuant to the Federal Property and Ad- 
ministrative Services Act of 1949 should be followed by the various 
Federal agencies even though they may have other specific statutory 
authority, or may have been granted certain exemptions from the act, 
unless to do so would impair or affect the carrying out of the specific 
programs otherwise authorized. See B-127011, June 6, 1961. In 
apparent accord with this position, you express familiarity with the 
requirement of section 1-2.404-1 of the Federal Procurement Regula- 
tions (FPR), and with judicial and General Accounting Office deci- 
sions to the effect that the rejection of all bids solicited by competitive 
advertising procedures may be justified only by cogent and compelling 
reasons, and observe that it is FHA’s longstanding policy to follow 
the usual Government competitive bidding procedures, except in 
certain unusual situations. 

You state that this is a unique case which involved an unusual 
amount of confusion, probably generated by unknown factors incident 
to the earthquake damage to the property being sold. While you con- 
clude that it was in the best interests of the Government and the or- 
derly progress of your disposition program to reject all bids and 
promptly readvertise, it does not appear that such conclusion is based 
on the fact that the first IFB did not advise bidders of the importance 
of registering or certifying the letters enclosing their bids, since 
the new invitation employs provisions identical to those in the can- 
celed invitation, including paragraphs C and E, quoted below: 

C. RETURN DATE AND HOUR. Bids must be posted or delivered by other 
means to reach the addressee not later than the RETURN DATE and hour speci- 
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fied in the official advertisement. All bids will be securely kept unopened until 
that time. No responsibility will attach for the premature opening of a bid not 
properly addressed and identified. No bid received after such time will qualify 
for consideration, except a bid which arrives by mail after such time but before 
award is made and in connection with which it is shown to the satisfaction of 
the officer authorized to make the award that the nonarrival on time was due 
solely to delay in the mails for which the bidder was not responsible. Telegraphic 
bids will not be considered but modification or withdrawal of bids already ‘sub- 
mitted will be considered if received prior to the hour set for opening. 
a * * * * 7 * 

E. AWARD OR REJECTION OF BIDS. Bids not complying with the re- 
quirements will not qualify for consideration. All bidders wiil be notified at 
the earliest possible date as to the bid results. The right is reserved to reject 
any and all bids, to waive any informality in bids received, and to reject the 
bid of any bidder lacking experience, ability or financial responsibility requisite 
to reasonably assure satisfactory performance. 


You say that in view of your policy of usually following procedures 
established by regulations issued pursuant to the Federal Property 
and Administrative Services Act of 1949, it is your position that para- 
graph C of the bidding instructions, quoted above, should be read in 
conjunction with section 1-2.303 of the FPR, which provides that a 
late bid, when its lateness is due solely to a delay in the mails, shall be 
considered only if sent by registered or certified mail. In this regard, 
it should be noted that section 1-16.901-33A of the FPR sets forth a 
standard procurement form, paragraph 6 of which advises bidders 
that late bids will be treated as required by section 1-2.303. Since 
none of the reasons given for rejecting all other bids appear to have 
any bearing on your refusal to examine NMS’s late bid, we presume 
that such bid was rejected by the disposal officer solely because it was 
not registered or certified. 

While the General Services Administration (GSA) has issued the 
FPR pursuant to the 1949 act to prescribe rules for the procurement 
of property, it has also issued the Federal Property Management 
Regulations (FPMR) pursuant to the same act, and to other laws 
not here relevant. See 41 CFR 101 to end. Subpart 101-47.3 of the 
FPMR deals with the disposal of surplus real property. The cited 
subpart prescribes no procedures for handling late bids for the pur- 
chase of real property. We are informally advised by GSA that in 
the disposal of real property it uses Standard Form 1741, “Instruc- 
tions to Bidders.” We are advised that paragraph 3 of Standard Form 
1741 contains substantially the same language with respect to late 
bids as is prescribed by paragraph 6, “Late Bids and Modifications or 
Withdrawals,” in Standard Form 33-A, “Bidding Instructions, Terms 
and Conditions (Supply Contract) ,” set forth in section 1-16.901-33A 
of the FPR. It follows that while GSA has not issued any Govern- 
ment-wide regulations for use by FHA or other agencies which require 
that late bids for the sale of real property be rejected if not sent by 
registered or certified mail, the proposed treatment of such bids by 
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your agency in accordance with the competitive rules applies by most 
Federal agencies in procurement matters is identical to the practice of 
GSA in its sales of realty held by various Government agencies. 

We agree with your policy of attempting to foster uniform treat- 
ment of late bids by following the procedures set forth in FPR for 
procurements and the practice of GSA in its sales of real property. 
However, with respect to the treatment of late bids for the disposal 
of real property, as distinguished from late bids in procurement mat- 
ters, GSA appears to maintain uniformity not. by its regulations, but 
by advising prospective bidders in its IF B’s that late bids sent by other 
than certified or registered mail will not be considered for award. 
Without such advice in IFBs for realty sales, bidders would have 
no reason to suspect, and presumably NSM had no reason to suspect 
under the present IF'B, any advantage in registering or certifying a 
mailed bid. Furthermore, even where a “procurement” IFB is issued 
to a bidder presumably knowledgeable of the FPR, by an agency fully 
subject to such regulations, the IFB should, as a matter of sound 
procurement practice, advise bidders that late bids which are not sent 
by either certified or registered mail will not be considered. 

While the particular circumstances under which late bids received 
by the Government should be accepted is a matter of some importance 
to the competitive bidding system, and uniformity is therefore a desir- 
able objective, the fact remains that the GSA regulations appropriate 
for realty sales do not specifically prohibit the consideration of late 
bids which are neither certified nor registered, and in the absence of 
such a regulation, any such requirement should be made known to all 
bidders by its inclusion in the IFB before bids may be rejected on 
such basis. In view thereof we do not believe consideration of NSM’s 
late bid would be subject to legal objection or violative of competitive 
bidding procedures solely because the letter in which the bid was en- 
closed was neither certified nor registered. 

For the purpose of future sales, we assume that your policy of 
following usual Government procedures in these matters will result 
in appropriate changes to the late bid clause FHA now uses, which 
changes presumably will result in language similar to that prescribed 
in paragraph 6, “Late Bids and Modifications or Withdrawals,” in 
Standard Form 33A, “Bidding Instructions, Terms and Conditions 
(Supply Contract) ,” set forth in section 1-16.901-33A of the FPR. 
You may also wish to consider resolving any ambiguity which may 
exist in your current late bid clause with respect to the acceptability of 
bid modifications which are submitted by telegram, perhaps by adopt- 
ing language similar to that in paragraph 3, “Submission of Bids,” in 
the same Standard Form, with any additional language which may be 
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necessary to clarify whether telegraphic modifications of bids origi- 
nally submitted in an amount less than the stated minimum price 
requirement will be considered. 


[B-156523] 


Pay—Retired—Annuity Elections for Dependents—Cost Deduc- 
tions—Administrative Error Correction 

A correction on October 7, 1964, by approval of the Secretary of the Air Force, 
pursuant to 10 U.S.C. 1445, of an administrative error in misplacing an annuity 
election made on February 27, 1961, by an officer of the Air Force under the 
Retired Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to show a 
timely filed election, validates the election from the date it was made requiring 
the computation of the reduction in retired pay to cover the cost of the annuity 
to be made from the date of the officer’s retirement on November 1, 1963, and 
not from October 7, 1964, the correction date of the error, section 1486(a) 
providing in order to achieve an actuarially sound Plan for reduction in retired 
pay from the date of eligibility for the pay, and any inference in 43 Comp. Gen. 
309 that monthly deductions would be established from the date an action 
validated an election was inadvertent, the reference to “appropriate monthly 
deductions” intending to mean all deductions properly chargeable from the date 
of retirement. 

To Lieutenant Colonel J. J. Vanya, United States Air Force, Novem- 


ber 23, 1965: 


Further reference is made to your letter dated September 20, 1965, 
requesting a decision in advance of payment of a voucher in the 
amount of $25.20, representing the cost of coverage under the Retired 
Serviceman’s Family Protection Plan, 10 U.S.C. 1431-1446, withheld 
from the retired pay of Major Anderson F. Burge, Jr., AO 209 3669, 
USAF, retired, for the period November 1, 1963 through October 6, 
1964. Your request was forwarded here by letter dated October 14, 
1965, of Headquarters, United States Air Force and has been assigned 
Air Force Request No. DO-AF-876 by the Department of Defense 
Military Pay and Allowance Committee. 

The matter of the eligibility of Major Burge for participation in 
the Retired Serviceman’s Family Protection Plan was the subject of 
our decision of April 29, 1965, 44 Comp. Gen. 665. We there held 
that based upon the information then furnished a valid election on his 
part could not be established and thus deductions made from his pay 
for an annuity from the date of his retirement were not authorized 
and should be paid to him. 

You have now furnished a copy of letter dated October 15, 1964, 
from the Directorate of Personnel Services, indicating that the Secre- 
tary of the Air Force, under date of October 7, 1964, pursuant to 10 
U.S.C. 1445, determined that Major Burge made a valid election on 
February 27, 1961. The notice of correction indicated that “Back 
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payments will not be collected in view of the precedent established in 
the Phillips case, Comptroller General Decision B-152399 [Septem- 
ber 30, 1963, 48 Comp. Gen. 309].” If it is determined that Major 
Burge’s election is now valid, you express doubt as to whether reduc- 
tion for cost of coverage under the plan should be made from Novem- 
ber 1, 1963, date retirement was effective, or from October 7, 1964, 
date of approval by the Secretary of the Air Force. 

It is provided in 10 U.S.C. 1445 that: 

Whenever he considers it necessary, the Secretary concerned may, under 

regulations prescribed under section 1444(a) of this title, correct any election, 
or any change or revocation of an election, under this chapter when he considers 
it necessary to correct an administrative error. Except when procured by fraud, 
a correction under this section is final and conclusive on all officers of the 
United States. 
Section 603 of the regulations for the Retired Serviceman’s Family 
Protection Plan as approved by the Secretary of Defense, effective 
October 4, 1961, contains a restatement of the law and provides that 
information on such corrections should be compiled by each Depart- 
ment for inclusion in the report prescribed by section 601 (10 U.S.C. 
1444). 

Among the administrative and clerical errors indicated on page 4 
of H. Rept. No. 356, 87th Cong., as being subject to correction under 
the above-quoted statutory authority are those relating to situations 
where “papers are mislaid.” Accordingly, we view the action taken 
by the Secretary of the Air Force on October 7, 1964 as a valid cor- 
rection of the record relating to the election dated February 27, 1961 
to show that such election was timely filed with the proper officials 
on that date. 

It was the intention of the Congress that the plan be actuarially 
sound so that public funds would not have to be appropriated to pay 
any of the benefits provided and to that end 10 U.S.C. 1436(a) pro- 
vides in part that the reduction in the retired pay of any person who 
elects an annuity under the plan should be computed as of the date 
when the person becomes eligible for that pay. An election under 
the plan constitutes a contract to pay a monthly sum from that date. 

In the case of Major Burge the correction of the administrative 
error (not properly transmitting and recording the election) had the 
effect of validating the intended election from February 27, 1961. 
Thus on the present state of the record the evidence of a valid election 
requires the computation of the reduction in his retired pay as of 
November 1, 1963, and the collection of the cost of coverage under the 
plan from that date. In other words, the correction of administrative 
error validated the election from the date it was made and not from the 
date of determination by the Secretary that it was necessary to cor- 
rect the administrative error. 
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Accordingly, payment on the voucher for $25.20 is not authorized 
and it will be retained here. Likewise, payment on the voucher for 
$33.75, returned to you with our decision of April 29, 1965, is not now 
authorized and that voucher should be canceled. 

Any inference which could be said to arise from our decision in 
43 Comp. Gen. 309, that monthly deductions would be established from 
the date of action validating an election was inadvertent and the 
“appropriate monthly deductions” there mentioned was intended to 
mean all deductions properly chargeable from the date of retirement. 


[B-157950] 


Agriculture Department—Price-Support Programs—Wheat— 
Quota Penalties—Refund 

The payment of wheat marketing quota penalties assessed under 7 U.S.C. 1340(2) 
on production in excess of acreage allotments, where the producer permitted to 
avoid or postpone payment by warehousing and depleting the excess by future 
underplantings, violated regulations by depositing in escrow warehouse receipts 
on wheat purchased rather than stored with the warehouse firm, then farm-storing 
the excess under personal bond until sold to pay the penalty, may be refunded 
upon determination by the Secretary of Agriculture that the producer was in 
substantial compliance with the excess storage provisions of the regulations 
implementing the Agricultural Adjustment Act of 1938, as amended, 7 U.S.C. 
1281 et seq., and that the technical deviations by the producer did not violate 
the purpose and intent of the act to the damage of the Government ; however, the 
producer having sold the excess wheat required to remain in storage until 
July 1, 1964 in May 1964, the difference between the higher sale price and the 
July market price should be deducted from the refund. 


To the Secretary of Agriculture, November 23, 1965: 


By letter dated October 29, 1965, the Acting Secretary of Agricul- 
ture requested a decision as to the propriety of refunding $22,402.26 
in wheat marketing quota penalties paid under protest by Weston 
Brothers (Dunford and H. Roscoe Weston) on May 19, 1964, upon 
demand of the Idaho and Utah Agricultural Stabilization and Conser- 
vation State Committees, agencies of the Department of Agriculture. 

The pertinent facts and circumstances are set forth below. 

Marketing quotas on wheat are provided for by the Agricultural 
Adjustment Act of 1938, as amended, 7 U.S.C. 1281 et seg. (par- 
ticularly sections 1331-1340). Under section 332 of that act (7 U.S.C. 
1332), the Secretary of Agriculture is required to proclaim a national 
marketing quota for wheat whenever he determines that the total sup- 
ply of wheat is likely to be excessive, but wheat marketing quotas for 
any marketing year do not become effective unless approved by at least 
two-thirds of the wheat producers voting in a national referendum 
(7 U.S.C. 1336). Quotas on wheat were proclaimed and approved for 
the 1954-1955 marketing year and each subsequent marketing year 
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through 1963-1964. Thus marketing quotas on wheat were con- 
tinuously in effect from July 1, 1954 through June 30, 1964. 

The act provides that whenever quotas are in effect with respect to 
any crop of wheat, the producers on any farm shall be subject to a 
penalty on the farm marketing excess of wheat (7 U.S.C. 1340(2)) ; 
but the act permits the producer to avoid or postpone payment of the 
penalty by delivery of the excess to the Secretary of Agriculture or by 
storing the excess in accordance with regulations prescribed by the 
Secretary of Agriculture (7 U.S.C. 1340(3)). The law provides that 
if a producer who has stored wheat of a prior crop or crops to avoid 
payment of penalty plants an acreage to wheat on his farm which is 
less than the farm acreage allotment, he may deplete the stored amount 
by the normal production of the underplanted acreage (7 U.S.C. 
1340(6)); likewise, if his total production of wheat on the farm is 
less than the normal production of his farm wheat acreage allotment, 
he may remove from storage an amount of wheat equivalent to such 
deficient production (7 U.S.C. 1326(b) and 1340(6)). Moreover, if 
quotas become ineffective for any crop of wheat, all marketing quotas 
(including storage requirements) applicable to previous crops of 
wheat are terminated (7 U.S.C. 1326(c), 1340(6), 1340(12) ). 

The production of excess wheat is not a criminal offense, but subjects 
the producer to liability for a monetary penalty which he may avoid 
or postpone as indicated above. It is common practice among farmers 
to produce excess wheat and store their excesses with the expectation 
that underplanting or underproduction in a subsequent year or the 
termination of the quota program will enable them to liquidate their 
stored excesses. 

The Department of Agriculture issued regulations (7 CFR Part 
728) governing the marketing of wheat during the years the wheat 
marketing quota programs were in effect pursuant to the applicable 
provisions of the Agricultural Adjustment Act of 1938, as amended. 
Amendments and revisions to the regulations were issued from time to 
time, the latest revision having been issued May 25, 1961, and published 
in the Federal Register of May 30, 1961 (26 F.R. 4716). Section 
728.1169 of these regulations governed the storage of excess wheat to 
avoid or postpone payment of penalty. This regulation, which is sub- 
stantially the same as the regulation in effect when wheat marketing 
quotas were imposed on the 1954 crop of wheat, was in effect at the 
time quotas were terminated at the end of the 1963-1964 marketing 
year on June 30, 1964. The regulations provided for such storage in 
either “licensed” storage (warehouse or elevators duly licensed and 
authorized to issue warehouse receipts under Federal or State laws) or 
“nonlicensed” storage (on the farm or other place suited to the storage 
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of wheat). If licensed storage was used, the warehouse receipt or 
receipts were required to be deposited in escrow to insvre that the wheat 
would remain in storage; where nonlicensed storage was used, funds 
in escrow or a bond was required to be deposited to insure that the 
stored wheat would not be removed without authorization. 

The Westons operated a wheat farm in Power County, Idaho, and 
another in Bannock County, Utah, during the years 1954 through 1962. 
They also owned the Central Milling Company, located at Logan, 
Utah, engaged in the milling of wheat. For several of these years 
they produced wheat in excess of their farm wheat acreage allotments, 
thereby becoming subject to marketing penalties; in each instance, 
however, the excess wheat was stored to avoid or postpone the penalty. 
The 1954 and 1955 excesses were farm-stored and personal bond given 
as security. For all the other years, warehouse receipts on Crowther 
Bros., a licensed warehouse, were given to secure the penalty. In 
September 1957 warehouse receipts on Crowther Bros. were given to 
cover the 1954 and 1955 excesses also. In September 1963, the Power 
County (Idaho) ASOS County Office held warehouse receipts issued 


by Crowther Bros. for Weston excess wheat produced on the Idaho 
farm in the amount of 13,356 bushels, covering excess wheat for all 
the years in which excess wheat was produced. At the same time, the 


Bannock County (Utah) ASCS County Office held warehouse receipts 


for 5,863 bushels, covering excess wheat produced on the Utah farm 

for all the years in question. The total amount of the warehouse 

receipts held by the two county offices was 19,219 bushels. 
Investigation disclosed that excess wheat produced by the Westons 


was not delivered to Crowther Bros. against which the warehouse 


receipts were issued, but rather the Westons purchased wheat directly 
from Crowther Bros. (It now appears that 4,789 bushels of wheat 
was actually produced by the Westons and delivered to Crowther 
Bros.) Demand was made on the Westons for penalty on the excess 


wheat in the amount of $22,402.26 because the regulations, as inter- 


preted by the Department, did not authorize the purchase of wheat 
stored in licensed storage and use of warehouse receipts based on such 
wheat to avoid or postpone penalty. 

The penalty was paid under protest by the Westons on May 19, 1964. 


The warehouse receipts were returned to the Westons, who immediately 


sold the wheat represented by the warehouse receipts. 
The Westons have filed a claim for refund of the penalty pursuant 
to section 372(c) of the act (7 U.S.C. 1372(c) ) on the ground that the 


penalty was “erroneously, illegally, or wrongfully” collected. 


Your Department has not allowed the refund because the Westons, 
after the return to them of their warehouse receipts upon payment of 
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the penalty on May 19, 1964, immediately sold the wheat represented 
by the warehouse receipts, so that for the 5 or 6 weeks immediately 
prior to July 1, 1964, they had no wheat in storage, either licensed or 
nonlicensed, to cover the cumulative amount of their farm marketing 
excesses. The law (7 U.S.C. 1340(12)) provides that if marketing 
quotas on any crop of wheat are not in effect for any marketing year, 
all previous marketing quotas applicable to wheat shall be terminated, 
effective as of the first day of such inarketing year. Thus, after quotas 
on the 1964 crop of wheat were not approved by wheat producers vot- 
ing in a national referendum, all quotas on the 1963 and prior crops 
of wheat, including storage requirements, were terminated, effective 
July 1, 1964. Pursuant to this provision of law, farmers who had 
stored excess wheat of the 1963 or any prior crop of wheat to avoid or 
postpone the penalty were required to keep the wheat in storage until 
July 1, 1964, or if they removed without authorization any of the 
stored wheat prior to that date they were required to pay the penalty 
on the amount of wheat so removed from storage. The Westons 
maintain that the sole reason for selling their stored wheat prior to 
July 1, 1964, was to enable them to finance the prompt payment of the 
penalty upon the demand of the Department, and that they could not 
be expected both to pay the penalty and to keep their wheat in storage. 
The Acting Secretary states that by selling in May instead of waiting 
until July they received a higher price for their wheat, as was indicated 
in May by the futures market. 

The Westons maintain that at all times until the payment of the 
penalty the cumulative amount of their excess wheat was stored on the 


farm, in the inventory of Central Milling Company (owned by the 


Westons), or in licensed storage in accordance with the requirements 
of the regulations and consistent with the purpose of the Agricultural 
Adjustment Act of 1938, as amended, to keep excess wheat off the 
market, so that except for a technical violation of the regulations they 


Were in compliance at all times until payment of the penalty; that 


the prohibition against the purchase of wheat in licensed storage to 
avoid or postpone the penalty was not clearly stated in the regulations; 
that local ASCS officials were aware of their operations and never in- 


formed them that the regulations required that wheat produced by 
them rather than wheat purchased by them be delivered to licensed 


storage in return for warehouse receipts as a condition to the acceptance 
of such receipts to avoid or postpone the penalty ; that in fact the local 
ASCS officials were not aware of the requirements of the regulations 


in this respect; and in any event that the demand for payment of 
penalty as to the 4,789 bushels of wheat actually produced by them and 
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delivered to Crowther Bros. in return for warehouse receipts was 
improper. 

The Department’s position appears to be that there was not strict 
compliance with the regulations, which would be insisted upon if the 
marketing quota was still in effect or likely to become effective soon ; 
but that there was substantial compliance until the farmer sold his 
wheat to pay the penalty and that his noncompliance was perhaps due 
to lack of knowledge or misinformation from local Department 
officials. 

The Acting Secretary recognizes that there are equitable considera- 
ations for refund of the penalty and states that the Department is 
desirous of making the refund in the full amount. He requests that 
we consider the matter and advise you of the propriety of making the 
refund. 

From the record before us it appears that the Weston Brothers 
shipped their excess wheat from their farm to their flour mill and prior 
to or simultaneous with such shipments bought an equal amount of the 
same quality wheat from a warehouse, leaving it in storage there. 
They then deposited the warehouse receipts representing such pur- 
chased wheat in escrow as required by the pertinent regulations. The 
reason the Weston Brothers purchased wheat from the warehouse to 
leave in storage and delivered the farm excess wheat to the mill rather 
than to storage was to save certain transportation and loading charges 
that would have been incurred in taking the actual excess farm wheat to 
the warehouse. 

If, in light of all the facts and circumstances, the Secretary of 
Agriculture determines that prior to the sale of the wheat in May 1964 
the Weston Brothers were in substantial compliance with the excess 
storage provisions of the pertinent regulations that the purpose and 
intent of the statute involved were not violated and that the Govern- 
ment suffered no damage as a result of the transactions described above, 
we would not object to refunding to the Weston Brothers the wheat 
market. quota penalties paid by them, subject to what is set forth 
below. 

Had the Weston Brothers been in strict compliance with the regula- 
tions the excess wheat involved would have been held in storage until 
July 1, 1964. By selling their wheat in May 1964, it is reported they 
received a higher price than they would have, had they held the wheat 
in storage until July 1, 1964, and presumably a higher price than 
other producers who were in strict compliance with the regulations. 
We do not believe that equity requires that the Weston Brothers be 
put in a better position than producers who were in strict compliance 
with the regulations or in a better position than they themselves would 
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have been had they been in strict compliance with the regulations. 
Therefore, there should be deducted from any refund of penalties 
made to the Weston Brothers the difference between the price they 
received from the sale of their wheat in May and the market price 
of wheat on July 1, 1964. 


[B-157727} 


Compensation—Double—Exemptions—Dual Compensation Act— 
Independent Officers Organization 

A Marine Corps officer transferred to the temporary disability retired list for a 
disability that was not the direct result of duty in an armed conflict or caused 
by an instrumentality of war incurred in line of duty during a war who is em- 
ployed as business manager of the United States Marine Corps Association is 
not subject to the reduction in retired pay prescribed by section 201(a) of the 
Dual Compensation Act, approved August 19, 1964, the Association, a voluntary 
one obtaining revenue from dues, investments and publication of a periodical, and 
one that is not under the jurisdiction of the Marine Corps, is not a “non-appro- 
priated fund instrumentality” of the United States within the meaning of section 
101(3) of the act, notwithstanding the positions of leadership and authority in 
the organization are held by Marine Corps officers, and the officer on the tem- 
porary disability retired list employed as business manager of the Marine Corps 
organization is entitled to receive retired pay without any reduction. 


To Major George Opacic, United States Marine Corps, November 
24, 1965: 


Reference is made to your letter of September 3, 1965, forwarded 
under Department of Defense Military Pay and Allowance Committee 
No. DO-MC-873, requesting decision as to whether you are required 
to reduce the retired pay of Lieutenant Colonel Elery G. Poppe, 
USMC, retired, under the provisions of section 201(a) of the Dual 
Compensation Act, approved August 19, 1964, Public Law 88-448, 
78 Stat. 484, 5 U.S.C. 3102 (a). 

You state that Colonel Poppe was transferred to the temporary 
disability retired list on May 1, 1965, for a disability which was not 
the result of injury or disease received in line of duty as a direct result 
of armed conflict or caused by an instrumentality of war and incurred 
in line of duty during a period of war. On May 10, 1965, he was em- 
ployed as business manager of the U.S. Marine Corps Association, 
Box 1775, Marine Corps Schools, Quantico, Virginia, and this em- 
ployment raises the question whether the “U.S. Marine Corps Asso- 
ciation” is a nonappropriated fund instrumentality under the jurisdic- 
tion of the Armed Forces bringing employment in such association 
within the definition of “civilian office” in section 101(3) of the Dual 
Compensation Act, 5 U.S.C. 3101(3). 

Sections 101(3) and 201(a) of the Dual Compensation Act are as 
follows: 

Section 101(3)— 
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“civilian office’ means a civilian office or position (including a temporary, 
part-time, or intermittent position), appointive or elective, in the legislative, 
executive, or judicial branch of the Government of the United States (including 
each corporation owned or controlled by such Government and including non- 
appropriated fund instrumentalities under the jurisdiction of the armed forces) 
or in the municipal government of the District of Columbia. 


Section 201 (a)— 


Except as provided by subsections (b), (c), and (e) of this section, a retired 
officer of any regular component of the uniformed services shall receive the full 
salary of any civilian office which he holds, but during a period for which he 
receives salary, his retired or retirement pay shall be reduced to an annual rate 
equal to the first $2,000 of such pay plus one-half of the remainder, if any. In 
the operation of the formula for reduction of such pay under this subsection, 
such amount of $2,000 shall be increased, from time to time, by appropriate 
percentage, in direct proportion to each increase in such pay effected pursuant 
to the provisions of section 140la(b) of title 10, United States Code, to reflect 
changes in the Consumer Price Index. 

The constitution of the Association does not limit membership to 

members and former members of the Marine Corps, it being provided 
that membership therein “shall be open to United States citizens.” 
However, the same article limits governing membership to those Ma- 
rine Corps officers currently holding certain specified positions of 
leadership and authority in the Marine Corps. The Commandant of 
the Marine Corps is designated as President of the Association, the 
stated purposes of which are: 
to disseminate knowledge of the military art and science among the members, 
and to provide for their professional advancement; to foster the spirit and 
preserve the traditions of the United States Marine Corps; to increase the ef- 
ficiency thereof; and to further the interests of the military and naval services 
in all ways not inconsistent with the good of the general Government. 
The Association’s funds represent revenue obtained from member- 
ship dues, income from investments, and profits from publication 
of a periodical “The Marine Corps Gazette.” The constitution requires 
an annual audit of the books by a representative from the Inspection 
Division, Headquarters, U.S. Marine Corps. 

The enclosures furnished with your letter indicate that the Marine 
Corps does not regard the Association as a “nonappropriated fund 
activity” for the purpose of coverage by the Composite Insurance Pro- 
gram and regards it as a private unincorporated association exempt 
from payment of taxes, including unemployment compensation tax. 
The information furnished does not show whether Government facili- 
ties are used by the Association in the conduct of its business but such 
use, in itself, would not be sufficient to require a ruling that the Asso- 
ciation is a nonappropriated fund activity of the United States. See 
42 Comp. Gen. 208. 

Although the Association operates under the general supervision of 
the Commandant of the Marine Corps, who is designated as its Presi- 
dent, and the governing members are limited to those Marine Corps 
officers who occupy certain billets in the Corps, it appears that such 
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designations and restrictions were self-imposed by the members of the 
Association rather than being required by law or regulation. There 
is nothing in the information furnished which would indicate that 
authority of the Commandant of the Marine Corps was a requisite to 
establishment of the Association or that it was established under the 
provisions of paragraph 3 of section 7010, Marine Corps Manual, 
governing establishment of nonappropriated fund activities for mili- 
tary personnel. Apparently, no supervision over the Association is 
exercised by Marine Corps personnel or civilian employees of the 
Government as a part of their official duties. Compare section 7010- 
12a(b) of the Marine Corps Manual. 

Since the Marine Corps Association is a purely voluntary organiza- 
tion, not required by law or regulation to function under the jurisdic- 
tion of the Marine Corps in any way, there is no basis for holding that 
it is a “non-appropriated fund instrumentality” of the United States 
within the meaning of section 101(3) of the Dual Compensation Act. 
Accordingly Colonel Poppe’s retired pay is not subject to reduction 
under section 201 (a) of that act. 


[B-158012] 


Retirement—Civilian—Increased Benefits Under 1965 Amend- 
ment—Status on December 30, 1965 


Employees who have applied for civil service retirement on the basis of dis- 
ability under the act of September 27, 1965, as amended, 5 U.S.C. 2688, which re- 
quires such employees to have their pay status stopped on December 31, 1965, 
to be entitled to the increased retirement benefits, must be placed in a leave 
without pay status 1 hour before the close of business on December 30, 1965, 
rather than at the beginning of the holiday on December 31, 1965, since the 
longstanding rule that employees have a vested right to compensation for a 
holiday when they are in a pay status for the full workday preceding or succeed- 
ing the holiday, would require payment of compensation for the holiday and 
thereby disqualify them for the increased retirement benefits. 


To the Chairman, United States Civil Service Commission, Novem- 


ber 29, 1965: 


Your letter of November 15, 1965, asks our decision whether an em- 
ployee may request and be granted leave without pay beginning on a 
holiday, particularly when an administrative regulation provides 
that employees who are in a pay status at the close of business the day 
before a holiday will be paid their basic pay for the holiday. 

The circumstances giving rise to the question are stated in your 
letter as follows: 


It is anticipated that there will be some pending disability retirement appli- 
cations which cannot be acted on by December 30, 1965, the last date on which a 
retiring employee may be in pay status and still receive the benefit of the annuity 
increases provided by recent legislation for employees whose retirement begins 
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not later than December 31, 1965. If the employee is on sick or annual leave, 
he will probably want to have his pay status stopped in time to have his retire- 
ment effective December 31, 1965, if it is finally approved. Until the retirement 
is approved, of course, the employee would not want to be separated from the 
rolls. 

As December 31 is a holiday for employees whose workweeks do not include 
Saturday, January 1 (Public Law 86-—-362), these employees would normally 
receive basic pay for December 31 without working or using paid leave on that 
day, if they are in pay status immediately before the holiday. It is clear that 
they may avoid being paid for December 31 by requesting and being granted 
leave without pay beginning with the last hour of the December 30 workday, 
since payment is not made for a holiday occurring within a period of leave with- 
out pay (13 Comp. Gen. 206). The question is asked however, whether the one 
hour of leave without pay on December 30 is necessary, or whether the agency 
may, on the employee’s request grant leave without pay beginning on the 
holiday. * * * 

Implicit in the question presented by your letter is the further ques- 
tion of whether, by longstanding general rule of law (see 7 Comp. 
Gen. 430; 12 éd. 204; 13 id. 206) or regulation, there now is vested 
in an employee a legal right to be paid basic compensation for a holiday 
on which he is not ordered or directed to work, when he has been in a 
pay status for the full workday immediately preceding or succeeding 
the holiday. 

Our opinion is that no authority exists for an administrative denial 
of pay for a holiday when in ordinary circumstances an employee has 
been in a pay status immediately before or after the holiday. Dis- 
tinguish 44 Comp. Gen. 274 in which the status of the employee was 
synonymous to that of “absent without leave.” In that regard, 5 
U.S.C. 86a provides that regular employees of the Federal Govern- 
ment whose compensation is fixed at a rate per day, per hour, or on a 
piece work basis who are relieved or prevented from working solely be- 
cause of a holiday “shall receive the same pay for such days as for days 
on which an ordinary day’s work is performed.” This same concept 
has long been recognized for monthly and per annum employees. 

We have not overlooked the suggestion in your letter that an 
employee should not be precluded from beginning leave without pay on 
a holiday when such a course appears to be to his benefit. However, 
we must, point out that the courts do not look with favor upon the 
waiver by an employee of a right conferred by law in exchange for 
some other benefit which he may deem to be more favorable. See 
Bancroft v. United States, 56 Ct. Cl. 218, affirmed 260 U.S. 706. 

The employees to whom your letter refers must without question 
be in a nonpay status on December 31, 1965, to receive the retirement 
benefits conferred by Public Law 89-205, approved September 27, 
1965, as amended by Public Law 89-314, approved November 1, 1965, 
5 U.S.C. 2268. Our view is that they must be in a leave without pay 
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status as of the close of business on December 30, 1965; otherwise, they 
would be entitled to pay for December 31. 
The question presented is answered accordingly. 


[B-152628] 


Uniforms—Military Personnel—Reserve Officers’ Training Corps— 
Foreign Students 

Foreign students enrolled in the Senior 4-year Reserve Officers’ Training Corps 
program pursuant to section 2103(b) of the Reserve Officers’ Training Corps 
Vitalization Act of 1964, and exempt from the citizenship and military service 
requirements of section 2104(b), are eligible to participate in the advanced train- 
ing part of the ROTC program, absent language in the act or its legislative history 
to the contrary, and the 1964 act regularizing the longstanding practice of per- 
mitting foreign students to participate in the Senior ROTC program, including 
advanced training, participating civilian colleges and other educational institu- 
tions of higher learning entitled to uniforms or a monthly allowance in lieu of 
uniforms in kind under section 2110 of the act are entitled for the foreign students 
enrolled in the program to the commuted value of the uniform as authorized by 
Departinent of Defense Directive 1215.10. 


To the Secretary of Defense, November 30, 1965: 


Reference is made to letter of October 21, 1965, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision whether 
the Reserve Officers’ Training Corps Vitalization Act of 1964 permits 
the enrollment of foreign students in the advanced training portion of 
the Senior ROTC program so as to entitle the institution to the com- 
muted value of the uniform as authorized by Department of Defense 
Directive 1215.10. 

The Reserve Officers’ Training Corps Vitalization Act of 1964, 
approved October 13, 1964, Public Law 88-647, 78 Stat. 1063, 10 U.S.C. 
2101, provides for two different types of programs for the Senior 
ROTC training in accredited civilian colleges and other educational 
institutions of higher learning. It authorizes in a new section 2107 
added to Title 10, U.S. Code, for each of the military services a 4-year 
program with scholarship assistance for specially selected students, 
consisting of two elements: (1) tuition, fees, books, and laboratory 
expenses estimated at $800 to $850 a year per student and (2) payment 
of a subsistence allowance at $50 a month to the student for no more 
than 4 years. Students participating in this program are appointed 
cadets or midshipmen and must enlist in the Reserve component of 
the armed force in which appointed cadets or midshipmen, must be 
citizens of the United States, and must agree to accept appointments 
as officers and serve on active duty for 4 or more years. 

The other type of Senior ROTC program is the 4-year ROTC 
program, which prior t6 the 1964 law was divided into the basic course 
for the first 2 years of college and the “advanced training” program 








294 DECISIONS OF THE COMPTROLLER GENERAL [45 


for students in the last 2 years of college, with payment of a subsistence 
allowance to students in the “advanced training” portion of the 
program (during their third and fourth years of college). The 1964 
law provides for the continuation of the 4-year Senior ROTC program 
and the establishment of an optional 2-year Senior ROTC program, 
which would provide 2 years’ ROTC advanced training. To be eligi- 
ble for such advanced training in either a 2-year or 4-year Senior 
ROTC program, generally the student must be a citizen of the United 
States and must have completed the first 2 years of his 4-year ROTC 
course or have successfully completed field training or a practice 
cruise of at least 6 weeks’ duration. 

Subsection (b) of section 2103 of Title 10, U.S. Code, as added by 
the 1964 act, which section prescribes “Eligibility for membership” 
in the Senior ROTC program, provides: 

(b) Persons from foreign countries may be enrolled as members of the 
program when their enrollment is approved by the Secretary of the military 
department concerned under criteria approved by the Secretary of State. 

Section 2104(b) provides that to be eligible for advanced training 
& person must be a citizen of the United States, be selected for 
advanced training under procedures prescribed by the Government, 
enlist in a Reserve component of the armed force concerned, contract 
to complete the advanced training, and agree to accept appointment 
as an officer and serve in the Armed Forces for the period prescribed 
by the Government. That section, entitled “Advanced training; 
eligibility for,” otherwise provides: 

(a) Advanced training shall be provided to eligible members of the program, 
and, if the institution concerned so requests, to eligible applicants for member- 


ship in the program, who have two academic years remaining at such educational 
institution. 


* * * * - * - 

(c) A member of the program who is ineligible under subsection (b) for 
advanced training shall be released from the program. 

(d) This section does not apply to cadets and midshipmen appointed under 
section 2107, or foreign students enrolled under section 2103(b), of this title. 

Section 2105 provides for the disposition of members participating 
in the advanced training program upon failure to complete the 
advanced training or to accept appointments as officers and section 
2106 concerns appointment as officers of persons who complete ad- 
vanced training. Section 2107 covers appointment of persons partici- 
pating in the 4-year financial assistance program as cadets or mid- 
shipmen, eligibility for such appointment, which requires being a 
citizen of the United States and enlistment in a Reserve component of 
the armed force in which appointed a cadet or midshipman, disposition 
upon failure to complete such 4-year program, appointment as officers 
upon completion of the program, and the 4 or more years of com- 
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pulsory active military service requirement after release from the 
ROTC training program. Neither that section nor any other section 
of the 1964 law contains any reference to foreign students except 
2103(b) and 2104(d). The terms “programs,” “member of the pro- 
gram,” and “advanced training” are defined in section 2101 and it is 
clear that “advanced training” is a part of the “program” there 
defined. Section 2103(b) makes selected foreign students eligible for 
enrollment “as members of the program.” 

Both sections 2104 and 2107 specifically limit eligibility for partici- 
pation in the 2-year “advanced training” program and the 4-year 
financial assistance program to citizens of the United States. As 
indicated above, however, subsection 2104(d) provides that section 
2104 does not apply to cadets and midshipmen appointed under sec- 
tion 2107 or to “foreign students enrolled under section 2103(b), of 
this title.” 

In view of the longstanding practice prior to enactment of the 1964 
act of permitting foreign students to participate in the Senior ROTC 
program, including advanced training, and since such training is 
clearly a part of the Senior ROTC 4-year course program contem- 
plated by that act, it is believed that section 2103(b) should be viewed 
as furnishing authority for providing advanced training to persons 
from foreign countries who have been enrolled in the program for the 
4-year course, in the absence of other language in that act or in its 
legislative history requiring a different conclusion. 

In this connection, it is noted that the language contained in section 
2103(b) is permissive (“may be enrolled”), while that contained in 
section 2104(a) is mandatory (“shall be provided”). Then too, sec- 
tion 2104—even without subsection (d)—is couched in terms which 
do not relate to enrollees from foreign countries, thus lending further 
support to the view that the mandatory provisions of section 2104 
were intended to deal with matters having no relation to a possible 
restriction. on the inherent authority in section 2103(b) to furnish 
advanced training to foreign students. 

There would appear to be no doubt that cadets and midshipmen who 
are covered by section 2107 may be furnished advanced training under 
authority there contained, without regard to the eligibility require- 
ments of section 2104, since subsections (a) and (d) of section 2107 
clearly contemplate participation in the program for a period of 
4 years. It would seem, therefore, that despite the fact that section 
2104 is addressed specifically to the matter of eligibility for advanced 
training, that section may not be viewed as the sole source of authority 
for furnishing such training. The fact that subsection (d) states that 
section 2104 does not apply to cadets and midshipmen appointed under 
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section 2107 does not make them ineligible for advanced training and 
that subsection probably was enacted to negative any possibility of an 
interpretation of the law which would require that such persons meet 
the eligibility requirements of section 2104. Section 2107 has its own 
eligibility requirements. Similarly, since section 2103(b) appears to 
furnish authority for the enrollment of persons from foreign countries 
in the 4-year Senior ROTC course of training, with attendant ad- 
vanced training in the third and fourth years of that course, it 
evidently was deemed appropriate to include such enrollees also in 
subsection (d) of section 2104 and thus make certain that such en- 
rollees would not be released from the program under subsection (c) 
at the completion of the second year of the course. 

In the light of the foregoing considerations and in view of the 
matters mentioned below, it is concluded that foreign studeuts enrolled 
in the Senior ROTC program pursuant to the provisions of section 
2103(b) of the Reserve Officers’ Training Corps Vitalization Act of 
1964 are eligible to participate in the advanced training part of that 
program. ‘There was attached to your letter an opinion of the General 
Counsel of the Department of the Army in which he arrived at the 
same conclusion. In that opinion there is summarized the history of 
the practice of the Army for many years in permitting noncitizens to 
attend the full 4 years of the Senior Army ROTC course with the 
knowledge of the Congress and it is pointed out that in enacting the 
1964 law the Congress was asked to regularize “the long-standing 
practice of permitting foreign students to participate in the Senior 
ROTC program, including advanced training.” 

Provision is made in section 2110 for providing participating col- 
leges and educational institutions with the requisite uniforms or a 
monetary allowance in lieu of uniforms in kind. Your question is 
answered in the affirmative. 


[B-157963] 


Compensation—Postal Service—Holidays—Saturday—Day in Lieu 
of Holiday 


When the Christmas holiday occurs on Saturday, an annual rate regular postal 
distribution clerk in PFS-4, scheduled for duty Monday through Friday, who 
works 8 hours on Friday, December 24, 1965, is entitled to the “Christmas Day” 
extra compensation for the work performed on Friday that is provided by 39 
U.S.C. 3573(c) (3) (A)—150 per centum of basic rate of compensation—due to 
the fact that the holiday falling on Saturday, under 5 U.S.C. 87c the preceding 
Friday is considered the legal public holiday, and should the’ employee after 
having completed the 40-hour workweek also work on Saturday, the Christmas 
Day, he would only be entitled to overtime compensation for that day, neither 
5 U.S.C. 87c nor any other statute authorizing 2 days of holiday pay for the 
same holiday, or purporting to create an additional holiday for employees in 
the field service. 
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Compensation—Postal Service Employees—Holidays—Premium 


Pay 


A substitute postal distribution clerk PFS-—4 whose 8 hours service on Christmas 
Day, Saturday, December 25, is in excess of 40 hours is entitled to the pre- 
mium pay provided by 39 U.S.C. 3573(c) (3) (B) computed at the rate of 50 
per centum of his hourly rate of compensation to be determined by using 2016 
as the divisor of the annual rate in accordance with 39 U.S.C. 3541(d) (2), 
and should the employee work more than 40 hours, including the time worked 
Christmas Day, during the service week beginning Saturday, December 25, 
he would be entitled to overtime compensation under section 3573(b) for all 
hours worked in excess of 40, at the rate of 150 per centum of his hourly rate 
of basic compensation, computed by dividing his scheduled annual rate by 2080. 


To the Postmaster General, November 30, 1965: 


In our letter of November 17, 1965, in reply to your Deputy Post- 
master General’s letter of November 3, 1965, we advised you that 
questions 10 and 12 require further consideration but that such ques- 
tions would be answered as soon as possible. We now have completed 
our consideration of questions 10 and 12 which are restated and an- 
swered as follows: 


10. Christmas, December 25, 1965, falls on Saturday. Employee J is an 
annual rate regular distribution clerk in PFS-4. He is required to work on 
Friday, December 24, 1965. He is not required to work on Saturday, Decem- 
ber 25. Is employee J entitled to receive extra compensation at the rate of 
150% of his basic hourly rate for work he performs on Friday, December 24, 
1965? In this connection, your attention is invited to section S87c(a)(1) of 
Title 5, U.S. Code. 


39 U.SC. 3573(b) and (c) as amended by section 5(b) of Public 
Law 89-301, is in part as follows: 


(b) For each hour of overtime work the Postmaster General shall compen- 
sate an employee in the “PFS” Schedule as follows: 

(1) He shall pay each employee in or below salary level PFS—7 compensa- 
tion at the rate of 150 per centum of the hourly rate of basic compensation for 
his level and step computed by dividing the scheduled annual rate of basic 
compensation by two thousand and eighty. 


* * * * * * * 


(c) For officially ordered or approved time worked on a day referred to as 
a holiday in the Act of December 26, 1941 (55 Stat. 862; 5 U.S.C. 87b), or on 
a day designated by Executive order as a holiday for Federal employees, under 
regulations prescribed by the Postmaster General, an employee in the PFS 
schedule shall receive extra compensation, in addition to any other compensa- 
tion provided for by law, as follows: 

(1) Each regular employee in or below salary level PFS-7 shall. be paid 
extra compensation at the rate of 100 per centum of the hourly rate of basic 
compensation for his level and step computed by dividing the scheduled annual 
rate of basic compensation by two thousand and eighty. 

(2) Each regular employee in or above salary level PFS-8 shall be granted 
compensatory time in an amount equal to the time worked on such holiday 
within thirty working days thereafter or, in the discretion of the Postmaster 
General, in lieu thereof shall be paid extra compensation for the time so worked 
at the rate of 100 per centum of the hourly rate of basic compensation for his 
level and step computed by dividing the scheduled annual rate of basic com- 
pensation by two thousand and eighty. 

(3) For work performed on Christmas Day (A) each regular employee shall 
be paid extra compensation at the rate of 150 per centum of the hourly rate 
of basic compensation for his level and step, computed by dividing the scheduled 
annual rate of basic compensation by two thousand and eighty, and (B) each 
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substitute employee shall be paid extra compensation at the rate of 50 per 
centum of the hourly rate of basic compensation for his level and step. 


5 U.S.C. 87c is quoted in part as follows: 


(a) For the purposes of provisions of law relating to pay and leave of absence 
of civilian officers and employees in or under the Government of the United 
States, with respect to New Year’s Day (January 1), Washington’s Birthday 
(February 22), Memorial Day (May 30), Independence Day (July 4), Vet- 
erans Day (November 11), Christmas Day (December 25), or any other day 
declared to be a holiday by Federal statute or Executive order, the following 
rules shall apply : 


(1) If any such day shall oceur on a Saturday, the day immediately preceding 
such Saturday shall be held and considered to be a legal public holiday, in lieu 
of such day which so occurs on such Saturday, (A) for such officers and em- 


ployees whose basic workweek is Monday through Friday, and (B) for the 
purposes of section 2064(d) of this title. 


Assuming the basic workweek of employee “J” is Monday through 


Friday, then, under the above-quoted provisions of 5 U.S.C. 87ec, 
Friday, December 24, would be regarded as the holiday, and employee 
“J” would be entitled to the “Christmas Day” extra compensation 
for work on Friday, December 24, computed at 150 per centum of 
his basic rate of compensation. Should he thereafter work also on 


‘ . . . 

Saturday after having completed his basic 40 hours, he would be 
entitled to overtime compensation for the Saturday work. In this 
connection neither 5 U.S.C. 87c, Public Law 89-301, nor any other 
statute of which we are aware authorizes 2 days of holiday pay for 
the same holiday, or, stated differently, purports to create an addi- 
tional (ninth) holiday for employees in the postal field service. 

12. Section 3573(c)(3)(B) of Title 39, U.S. Code, as amended, provides 
that for work performed on Christmas Day “each substitute employee shall 
be paid extra compensation at the rate of 50 per centum of the hourly rate 
of basic compensation for his level and step”. Employee L is a substitute 
distribution clerk PFS-4. The day before Christmas he has already worked 
40 hours in his service week. He performs eight hours of service on Christmas 
Day. Is employee L entitled to overtime for the eight hours using the divisor 
of 2080 (Section 3573(b)(1) of Title 39, U.S. Code) or is he entitled to the 
50% extra Christmas compensation using the divisor of 2016 (Section 3541(d) 
(2) of Title 39, U.S. Code)? It has been suggested that employee L is entitled 
to both the overtime pay and Christmas pay. 

Section 3573(c) provides that the premium pay for work performed 
on Christmas Day is in addition to any other compensation provided 
for by law. Employee “L”, therefore, would be entitled to premium 
pay for work performed on Christmas Day computed at the rate of 
50 per centum of his hourly rate of compensation to be determined 
by using 2016 as the divisor of his annual rate in accordance with 39 
U.S.C. 3541(d) (2). In addition, if employee “L” works more than 
40 hours—including the time he works on Christmas Day—during the 
service week beginning Saturday, December 25, he would be entitled 
to overtime compensation, under section 3573(b), for all excess hours 
worked (hours in excess of 40) at the rate of 150 per centum of his 
hourly rate of basic compensation computed by dividing his scheduled 
annual rate by 2080. 
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[B-158018] 


Travel Expenses—Official Business—Interruption Due to Illness or 
Death in Family 


The travel expenses incurred by a civilian employee of the Government for a 
round trip from his temporary overseas duty assignment to his permanent 
duty station to attend the funeral of his father may not be reimbursed to the 
employee, as travel performed due to illness or death of a member of an em- 
ployee’s immediate family is personal to the employee that is not compensable 


under 5 U.S.C. 886 and section 6.5) of the Standardized Government Travel 


Regulations authorizing per diem and transportation expenses to an employee 


who while traveling away from his official station on official business becomes 
incapacitated through illness or injury. 


To Gerald H. Kidwell, United States Treasury Department, Decem- 
ber 1, 1965: 


Your letter of November 9, 1965, enclosing a supplemental travel 
voucher for $356.40 in favor of Mr. Milton E. Kaplan, an employee 
of the Internal Revenue Service, asks our decision whether, under the 
circumstances related in your letter, the voucher properly may be 
certified for payment. 


The facts concerning Mr. Kaplan’s travel are said in your letter to 
be as follows: 


Mr Kaplan, whose official station was New York, New York, was ordered to 
travel to several European countries for official duty. He left his place of 
temporary duty in Berlin, Germany, from March 24 to 29, 1965, to return to 
New York City for the funeral of his father. On his driginal voucher for 
March, a copy of which is enclosed, he reduced his claim for reimbursement 
by $356.40, the value of the Government transportation requests that he issued 


for this travel. However, he has reclaimed this amount in the supplemental 
voucher. 


The decisions to which you refer, viz, 41 Comp. Gen. 573 and 42 
Comp. Gen. 163, concern the specific statutory provisions contained 
in section 3 of the Travel Expense Act of 1949, 63 Stat. 166, 5 U.S.C. 
836, and section 6.55 of the Standardized Government Travel Regula- 
tions, authorizing the allowance of per diem and transportation ex- 
penses in the case of an employee who while traveling away from his 
official station on official business becomes incapacitated through ill- 
ness or injury. 

The rule regarding travel performed by an employee solely be- 
cause of the illness or death of a member of his immediate family 
long has been otherwise. Such travel is regarded as personal to 
the employee and not as travel on official business. 6 Comp. Gen. 
701; 23 id. 237; B-137457, October 15, 1958. 

We understand that Mr. Kaplan’s supplemental travel voucher is 
limited solely to those items of travel expense incurred incident to his 
travel from Berlin to New York and return for personal reasons. 

Therefore, no part of the voucher, which is returned herewith, may 
be certified for payment. 
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[B-157758] 


Subsistence—Per Diem—Military Personnel—Temporary Duty— 
Near Permanent Duty Station 


An Air Force officer issued blanket travel orders by his Sandia Base head- 
quarters for temporary duty both as an aide-de-camp and as an additonal crew 
member over and above the maximum crew component, and special orders author- 
izing him to fly at adjacent Kirtland Air Force Base pursuant to AFM 60-1 in 
order to qualify for flying pay, who is absent more than 10 hours from the 
Sandia Base incident to reporting early at Kirtland to prepare for a flight 
of less than 10 hours was not in a travel status from the time he departed 
from his designated post at Sandia Base, the temporary duty to prevent loss of 
fiving pay having been performed as a crew member at Kirtland and not as an 
additional crew member under the blanket travel orders; therefore, the officer 
is not entitled to per diem for an absence of less than 10 hours from Kirtland, 
his duty station for the purpose of qualifying for flying pay, on the basis that he 
was away from the Sandia Base for a period of more than 10 hours. 

To Lieutenant Colonel W. D. Carroll, Jr., Department of the Army, 


December 2, 1965: 


Further reference is made to your letter of May 6, 1965, FCCT4, 
requesting a decision as to the entitlement of Captain William J. 
Dollahon, USAF, 57077A, for travel and temporary duty from Sandia 
Base, New Mexico, to Kirtland Air Force Base, New Mexico, and 
from there to other bases and return on April 28, 1965. The request 
was assigned PDTATAC Control No. 65-29 by the Per Diem, Travel 
and Transportation Allowance Committee. 

By Sandia Base Blanket Travel Order (0002), dated February 3, 
1965, Captain Dollahon was authorized to proceed as required from 
that station to places within or without the continental United States 
during the period February 3 through June 30, 1965. The orders 
provided that the temporary duty was for the purpose of performing 
duties as aide-de-camp to commander, JTF-2, and authorized Captain 
Dollahon to fly as an additonal crew member over and above max- 
imum crew complement. By paragraph 2, Kirtland Air Force Base 
Special Order A-162, dated March 9, 1965, Captain Dollahon was 
attached to 4900th Air Base Group, AFSC, at Kirtland Air Force 
Base for flying purposes only, effective March 1, 1965. Authority 
for the assignment is shown as AFM 60-1. While a copy of that 
manual is not available here, we understand that it relates to the 
assignment of personnel to aviation units for flying purposes in order 
to qualify for flying pay. Flights from the latter base incident. to 
that assignment apparently were performed under separate flight 
orders as a crew member. As an example there was furnished a copy 
of Flight Order No. 557, dated June 10, 1965. That order confirmed 
prior verbal orders which directed Captain Dollahon and two other 
members to perform temporary duty as aircrew members in conjunc- 
tion with a movement of personnel, the itinerary being from Kirtland 
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Air Force Base, the location of the headquarters from which the duty 
was performed, to another base and return. It is noted, however, 
that flight orders were not furnished for the day in question. Ap- 
parently none were issued for the reason that the absence from Kirt- 
land Air Force Base did not exceed 10 hours. While the blanket 
orders of February 3, 1965, are listed on Captain Dollahon’s travel 
voucher as authority for the travel, the duty performed apparently 
was not of the type authorized by those orders. 

On the date in question, April 28, 1965, Captain Dollahon’s 
itinerary shows that he departed Sandia Base at 0630 hours, and 
arrived at Kirtland Air Force Base at 0645. The distance involved 
is said to be approximately 3 miles. At Kirtland Air Force Base he 
performed required duties which included processing for flight and 
piloting a military aircraft carrying other members on temporary 
duty to Los Alamitos Naval Air Station, California, and Nellis Air 
Force Base, Nevada. He departed Kirtland Air Force Base on the 
flight at 0845, returned there at 1800 and arrived at Sandia Base at 
1815. Thus, he was absent from Sandia Base for more than 10 hours, 
but was away from Kirtland Air Force Base on flight for less than 10 
hours. You question whether he is entitled to per diem for tempo- 
rary duty from the time he arrived at Kirtland Air Force Base to 
initially process the aircraft for flight until his return to Kirtland 
Air Force Base on completion of temporary duty, an elapsed time of 
more than 10 hours. Basically, the question is whether the member 
was in a travel status from the time he departed Sandia Base until 
his return thereto or whether Kirtland Air Force Base was the mem- 
ber’s basic duty station for per diem purposes for the duty involved. 

In the second indorsement to your letter, Headquarters Field Com- 
mand, DASA, Sandia Base, stated that the requirement for personnel 
to arrive at Kirtland Air Force Base 114 hours prior to departure of 
the flight is based on Operating Instructions 554, 4900th Air Base 
Group, Kirtland Air Force Base. Also, it is stated that after a care- 
ful study of certain decisions of this Office (B-143072, October 18, 
1960, and B-144955, April 13, 1961) and telephonic contact with the 
Albuquerque City Planning Commission, it is believed that Sandia 
Base and Kirtland Air Force Base, although adjacent, are separate 
permanent duty stations, as defined in paragraph M1150-10, Joint 
Travel Regulations. While that indorsement further states that 
Kirtland Air Force Base is located partly within the city limits of 
Albuquerque, it does not contain a definite statement as to whether 
Sandia Base is or is not within the city limits, and it appears from the 
Rand-McNally Road Atlas, 41st Ed. on file in this Office that both 
bases may be partly within the city limits of Albuquerque. 
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Paragraph M1150-10a of the Joint Travel Regulations defines a 
permanent station as the post of duty or official station to which a mem- 
ber is assigned or attached for duty other than “temporary duty” or 
“temporary additional duty,” the limits of which will be the corporate 
limits of the city or town in which the member is stationed, but if not 
stationed in an incorporated city or town, the official station is the 
reservation, station, or established area, or, in the case of large reserva- 
tions, the established subdivision thereof having definite boundaries 
within which the designated post of duty is located. 

Entitlement to per diem and other travel allowances under the pro- 
visions of 37 U.S.C. 404 is dependent upon members being in a travel 
status away from their designated post of duty. Paragraph M3050 of 
the Joint Travel Regulations provides that members shall be deemed to 
be in a travel status only while performing travel away from their per- 
manent duty station on public business pursuant to competent orders, 
such status to commence with departure from the permanent duty 
station and to terminate with return to the permanent duty station. 
Paragraph M3002-1 of the regulations provides that written orders 
issued by competent authority are required for reimbursement of travel 
expenses. Paragraph M4205-2 of the regulations provides for per 
diem for absence from the permanent station in a travel status in excess 
of 10 hours in the same calendar day. 

In the decision of October 18, 1960, B-143072, we concluded that 
under the applicable laws and regulations the member there involved 
(Case No. 2) was not entitled to per diem for temporary duty per- 
formed at Brooks Air Force Base, Texas, while stationed at Kelly Air 
Force Base, Texas, for the reason that Brooks Air Force Base is located 
within the corporate limits of San Antonio, Texas, and so within the 
area of his duty station which is also located, in part, in San Antonio. 
That decision was affirmed by decision B-143072 of November 3, 1961, 
copy enclosed, in which it further was held that members on temporary 
duty at Lackland Air Force Base while assigned to duty at Kelly Air 
Force Base were entitled to per diem (although located nearer to Kelly 
Air Force Base than Brooks Air Force Base) for the reason tliat Lack- 
land Air Force Base is located outside the corporate limits of San 
Antonio and so outside the area of Kelly Air Force Base. 

In the decision of April 13, 1961, B-144955, it was held that a mem- 
ber stationed at Miramar, California, was entitled to per diem for 
temporary duty at Naval Air Station, North Island, California, when 
absent from his duty station for more than 10 hours for the reason that 
while both stations use San Diego as a postal address, they are distinct 
localities outside the corporate limits of the city of San Diego. 

In the present case, it is not entirely clear whether Sandia Base and 
Kirtland Air Force Base are in part within the same city and therefore 
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to be regarded as the same station for travel and per diem purposes. 
However, aside from such doubt it appears that Captain Dollahon’s 
assignment to the 4900th Air Base Group, AFSC, at Kirtland Air 
Force Base under the orders of March 9, 1965, was pursuant to AFM 
60-1 to prevent loss of flying pay. The temporary duty apparently 
was performed as a crew member incident to such assignment to the 
aviation unit at Kirtland Air Force Base rather than as an additional 
crew member under the Blanket Travel Order of February 3, 1965, and 
Kirtland Air Force Base appears to be the officer’s basic duty assign- 
ment for such flying duty. Therefore, the period away from his sta- 
tion would be the period he was absent from Kirtland Air Force Base, 
or less than 10 hours. It is assumed that it was on such basis that no 
written orders were issued to cover the duty. 

Consequently, on the present record there appears no proper basis 
for payment of per diem for the day in question and, accordingly, the 
papers will be retained here. 


[B-157977] 


Pay—Retired—Effective Date—First of Month Following Applica- 
tion 

A Coast Guard enlisted member retired in August 1965 under 14 U.S.C. 355 upon 
completion of more than 20 years of service who pursuant to the Uniform Retire- 
ment Date Act, 5 U.S.C. 47a, is voluntarily retired September 1, 1965, is not 
entitled to retired pay computed on the basic pay rates established by the act 
of August 21, 1965, effective September 1, 1965—the first day of the first calendar 
month beginning after date of enactment—the member having taken no action 
to delay retirement later than the first day of the month following eligibility 
for retirement, absent exemption from the Uniform Retirement Date Act, that 
act applies, and the member is entitled to retired pay on September 1, 1965 at the 
rate of retired pay effective on the date his retirement would have occurred in 
August 1965 but for the Uniform Retirement Date Act. 


To C. C. Gordon, United States Coast Guard, December 2, 1965: 


Further reference is made to your letter dated November 3, 1965, 
requesting a decision as to whether or not the retired pay of Roy L. 
Graham, 271 785, CS1, U.S. Coast Guard, retired, who was voluntarily 
retired on September 1, 1965, may be computed on the basic pay rates 
established by the act of August 21, 1965, Public Law 89-132, 79 Stat. 
545. 

You say that Mr. Graham was retired under the authority contained 
in 14 U.S.C, 355, after completion of 20 years and 2 days of service. 
His retired pay has been computed and paid based on the basic pay 
rates in effect prior to September 1, 1965. Since he first became 
eligible for voluntary retirement during August 1965, you request a 
decision as to whether or not the language contained in 14 U.S.C. 423 
may be applied to Coast Guard members in the same manner as 
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Formula C of 10 U.S.C. 3991 was applied in the case of U.S. Army 
members in our decision in 44 Comp. Gen. 373. 

The Uniform Retirement Date Act of April 23, 1930, ch. 209, 46 
Stat. 253, 5 U.S.C. 47a, provides that all retirements shall take effect 
on the first day of the month following the month in which the retire- 
ment would otherwise be effective but that the rate of retired pay 
must be computed as of the date the retirement would have occurred 
if that act had not been enacted. Where a member is retired for rea- 
sons other than disability and such retirement would otherwise be 
effected immediately upon becoming eligible therefor the retirement 
is governed by the provisions of and subject to the restrictive provi- 
sions of the Uniform Retirement Date Act. 43 Comp. Gen. 425; 9 zd. 
512; 10 td. 28; 35 zd. 633. 

We held in our January 5, 1965, decision that section 6(8) of the act 
of May 20, 1958, Public Law 85-422, 72 Stat. 129, 10 U.S.C. 3991, 
effected a substantive change in the law in a manner which suggests 
that the last clause of the Uniform Retirement Date Act is not for 
application to enlisted men covered by Formula C of 10 U.S.C. 3991. 
Thus Army enlisted men retired under 10 U.S.C. 3914 effective Septem- 
ber 1, 1964, were entitled to have their retired pay computed on the 
basis of the rates prescribed in the 1964 pay act regardless of whether 
they first qualified for such retirement in August 1964 or prior thereto. 

Section 355, Title 14, U.S. Code, under which Mr. Graham was 
retired, provides: 

Any enlisted man who has completed twenty years’ service may, upon his own 
application, in the discretion of the Commandant, be retired from active service, 
with retired pay of the grade or rating with which retired. 

Section 423, Title 14, U.S. Code, under which his retired pay is 
required to be computed provides, in pertinent part, that: 

The retired pay of a grade or rating shall be computed at the rate of 2% 
percent of the sum of the basic pay of that grade or rating, and all permanent 
additions thereto including longevity credit to which the officer or enlisted man 
concerned was entitled at the time of retirement, multiplied by the number of 
years of service that may be credited to him under section 1406 of title 10. * * * 

Mr. Graham took no action to have his retirement become effective 
at a date later than the first day of the month following that in which 
he became eligible therefor. We find no provision of law applicable 
to the Coast Guard which specifically or by implication exempts him 
from the provisions of the Uniform Retirement Date Act. He became 
entitled to retired pay on September 1, 1965, by virtue of that act. 
Accordingly, there is no authority for allowance of the claim for the 
difference between amount of retired pay received and the amount of 
retired pay computed on the basic pay rates established by the 1965 
pay act. The claim forwarded with your letter will be retained here. 
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[[B-157254] 


Contracts — Mistakes — Contracting Officer’s Error Detection 
Duty—Cost Analysis 


A contractor who alleges a unilateral price mistake on equipment, similar to 
that previously furnished, after delivery and payment under a contract nego- 
tiated on a sole source basis pursuant to 10 U.S.C. 2304(a) (10), authority for the 
negotiation of contracts where it is impracticable to obtain competition, may be 
given a price increase although generally relief is precluded when a mistake 
is unilateral and the contracting officer is not on actual notice of error until 
after the contract had been fulfilled, in view of the fact that although the pro- 
curement was on a sole source basis with no opportunity to compare prices, had 
the contracting officer complied with the requirement in paragraph 3~—807.2 of 
the Armed Services Procurement Regulation for a cost or price analysis in 
every negotiated procurement, he would in consulting the records on the earlier 
procurement have detected that the bid price was less than one-tenth the 
former price and questioned the low bid; therefore, it would be unconscionable 
for the Government to benefit from the extremely low price quoted in error, and 
the contractor is entitled to an additional amount. 


To the Secretary of the Army, December 6, 1965: 


Reference is made to letter dated November 2, 1965, from the Gen- 
eral Counsel, Headquarters, United States Army Materiel Command, 
forwarding a report on a request by NRC Equipment Corporation 
(NRC), Newton, Massachusetts, for an increase in the price paid by 
the Government for two sets of furnace heat shields furnished by 
NRC to the Watertown Arsenal, Watertown, Massachusetts, under 
Contract No. 01-19-066-S5-02141(X), dated November 4, 1964. 

The record shows that the Arsenal purchased from NRC under Con- 
tract No. DA-19-066-ORD-938, dated June 26, 1962, a high vacuum 
heat treating furnace, NRC Model 2915-B, at a cost of $34,775, together 
with three extra tungsten heating elements at $525 each and two extra 
tungsten-molybdenuin heat shield assemblies at $4,000 each. Delivery 
of the items was made in 1963. 

On August 18, 1964, in response to an inquiry from an Army Mate- 
rielCommand requisitioner as to the cost of replacements for the heat 
shields, heating elements and work supports for the same furnace, 
NRC quoted to the Arsenal unit prices of $389 for the shields, $527 
for the heating elements, and $702 for the work supports. On Octo- 
ber 5, the Arsenal issued to NRC a Request for Proposals, No. S—5- 
0181, pursuant to which NRC executed a formal quotation dated 
October 13 listing the same prices as quoted orally and by letter of 
August 18 on the items. On November 4, pursuant to the authority 
contained in 10 U.S.C. 2304(a) (10) for negotiation of contracts where 
it is impracticable to obtain competition, NRC was awarded Contract 
No. 01-19-066-S5-02141(X), for all three items at the prices quoted. 

Shipment of the items was made in two segments, the heating ele- 
ments being delivered in November 1964 and the shields and supports 
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in March 1965. Payment for all items was made by one Army Finance 
check dated April 8, 1965, in the amount of $3,236. 

On April 12, NRC addressed a letter to the contracting officer at 
the Arsenal stating that, in posting the cost of the material in the 
procurement items, it had detected a typographical error of $7,000 
in the price of the shields. It was explained that the unit cost of the 
shields should have been quoted as $3,890 rather than $389, making 
a total price of $7,780 in lieu of $778. To establish the price range 
for the shields, NRC cited the 1962 contract price of $4,000 for similar 
shields for the same furnace. Accordingly, NRC requested relief 
offering to accept return of the shields for refund of the purchase 
price of $778. It is to be noted, however, that in subsequent corre- 
spondence NRC has stated that the original price of $389 represented 
a base price of $387 plus $2 for transportation ; therefore, the correct 
price for each unit was $3,870 plus $2 for transportation, or a total 
of $7,744 for both units. 

By letter dated May 6, NRC was advised by the contracting officer 
that no relief could be granted. The letter reads, in part as follows: 

An indication of the policy applied in cases similar to yours may be found 
in the following rule cited by the United States Court of Claims: “Acceptance 
of payment without notification of a mistake precludes the Contractor from 
asserting a subsequent claim.” 

The inability to amend or modify the subject contract to provide any equitable 
adjustment in this instance is clearly set forth in the language of ASPR 17- 
205.1(c) as follows: “No contract shall be amended or modified (i) unless the 
request therefor has been filed before all obligations (including final payment) 
under the Contract have been discharged.” 

Since the Contracting Officer received no notice of this mistake in pricing 
until after completion of the contract, and had no knowledge thereof, he conse- 
quently has no authority to modify or amend the Contract to furnish relief to 
your company. 

NRC concedes that the error in its quotation was due solely to its 
own carelessness. However, in claiming relief, it cites the sizeable dif- 
ference between the correct price and the price paid by the Arsenal for 
the shields and contends that it would be unconscionable for the Gov- 
ernment to retain a major benefit from the mistake. Affidavits of NRC 
officials and employees attest that the prices of shields for the NRC 
Model 2915-B furnace range from $2,400 or $2,500 to $4,500 and that 
the unit price of the shields in question is $3,870 FOB contractor’s plant. 
at Newton. Worksheets furnished by NRC, on which it allegedly 
based its quotation, bear a penciled notation “2972,001 set” for the 
shields, which is claimed to be the unit price of $2,972 paid by NRC 
to its supplier, National Research Corporation, for the shields, as 
evidenced by an invoice dated March 11, 1965. The price of $3,870 
is said to be based on the cost plus a 30 percent markup [$2,972 plus 
$891.60, total $3,863, rounded to $3,870]. 
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The contracting officer states, on the basis of the cost to the con- 
tractor and the 1962 purchase price of the shields, that, in his opinion, 
a bona fide error was made by NRC. However, the granting of relief 
is disapproved on the grounds that the Government had no notice 
of the error since there was no published price list for the shields and 
the negotiator of the contract for the Arsenal was not the contracting 
officer who awarded the 1962 contract. It is further stated that a 
complete price analysis is not usually made for a contract of such 
small dollar value; that, in any event, the contractor, at the request 
of the Arsenal, stated its price was fair and reasonable and had 
sufficient time to discover its error before award; and that the mistake 
was not alleged until after delivery and payment had been made. 
Headquarters, Army Materiel Command, concurs with the contract- 
ing officer’s recommendation. 

Armed Services Procurement Regulation (ASPR) 17-205.1(c), 
cited in the contracting officer’s letter of May 6, 1965, as precluding 
equitable adjustment bécause the claim was made after payment, re- 
lates to cases which the Department of Defense is authorized to con- 
sider for relief under Public Law 85-804, August 28, 1958, 72 Stat. 
972, 50 U.S.C. 1431-1435, as implemented by Executive Order No. 
10789, dated November 14, 1958. While no similar restriction is 
imposed upon the jurisdiction of our Office to consider claims based 
upon mistakes in bids, our decisions on such claims are based upon 
judicial precedent and, as a general rule, no relief will be granted in 
the case of a contractor’s unilateral mistake after the bid or offer has 
been accepted by the Government unless the circumstances are such 
that the Government should have been on notice of the probability of 
mistake, thus necessitating verification before acceptance of the bid 
or offer. Ogden and Dougherty v. United States, 102 Ct. Cl. 249, and 
Saligman et al. v. United States, 56 F. Supp. 505, 507. See also Kemp 
v. United States, 38 F. Supp. 568, where a mistake in bid was so gross 
(low bid less than one third of the next two low bids) that it could 
be said the Government “was obviously getting something for noth- 
ing,” and relief was therefore allowed subsequent to performance of 
the contract. Consistent therewith, our Office has allowed relief where 
enforcement of a contract at the erroneous bid prices was considered 
to be unconscionable. B-146413, August 1, 1961; B-144834, February 
2, 1961. See also C. N. Monroe Manufacturing Company v. United 
States, 143 F. Supp. 449. 

In the instant case it is our opinion that the facts of-record establish 
that the contractor made a bona fide error in its quotation, as alleged, 
which it did not discover until after delivery and payment. While 
the record indicates that the contracting officer had no actual notice 
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of the error until after the contract had been fulfilled, since the 
procurement was on a sole source basis and there was no opportunity 
to compare bid prices, it is clear that the Arsenal’s records of the 
1962 procurement did indicate that the 1964 bid price must be 
in error. Whether or not information of this nature in the procur- 
ing activity’s files may be imputed to the contracting officer, it is 
evident that if the contracting officer, in compliance with the require- 
ment in ASPR 3-807.2 for a cost or price analysis in every negotiated 
procurement, had consulted the record of the 1962 purchase of the 
furnace, it is reasonable to assume that the 1964 quotation on the heat 
shields would have been questioned since it was less than one tenth of 
the 1962 contract price for the items. Accordingly, and since it would 
be unconscionable for the Government to retain the items at such a 
low price, an additional payment to the contractor in the amount of 
$6,966, representing the correct unit price of $3,870 plus $2 transporta- 
tion charge for each shield, total $7,744, less the prior payment of 
$778 for the shields, is authorized. 

A reference to this decision should be made on the voucher covering 
such payment. 

The file forwarded by the Army Materiel Command is returned. 


[B-108756] 


Pay—Additional—From Sources Other Than the United States— 
Reserve Officers’ Training Corps 

The acceptance by senior commissioned officers of the uniformed services assigned 
to educational institutions having a Reserve Officers’ Training Corps program of 
some of the benefits offered civilian members of the staff—free or reduced rates 
for tuition, tickets to school activities, parking privileges, and books and sup- 
plies—would not violate 18 U.S.C. 209(a), prohibiting receipt of salary from any 
source other than the United States, the benefits which are peculiar to educational 
institutions having no counterpart in the military compensation system nor 
involving conflict of interest or loyalty on the part of the officers, who assigned 
to educational institutions with the academic rank of professor (10 U.S.C. 2102) 
should be given some school status by the institution ; therefore, as no direct pay 

ments are involved in the acceptance of the proposed additional benefits, Depart 

ment of Defense Directive No. 5500.12, dated August 4, 1965—‘Acceptance by 
ROTC Staff Members of Payments or Other Benefits Offered by Educational Insti- 


tutions”—may be amended to include tuition assistance, tickets to school activi- 
ties, and parking and book privileges. 


To the Secretary of Defense, December 7, 1965: 


Reference is made to letter dated November 4, 1965, from the Assist- 
ant Secretary of Defense (Comptroller) requesting a decision whether 
Department of Defense Directive No. 5500.12, dated August 4, 1965, 
may be amended to include acceptance of free (or reduced rates for) 
tuition, tickets for school activities, parking privileges, and books and 


supplies. The subject of such directive is “Acceptance by ROTC Staff 
Members of Payments or Other Benefits Offered by Educational Insti- 
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tutions,” and it sets forth the Department of Defense policy concerning 
payments which members of the Armed Forces, assigned to educational 
institutions having a Reserve Officers’ Training Corps program, may 
accept from such educational institutions, as well as the conditions 
under which such payments may be retained. That policy permits 
acceptance of on/y the payments therein enumerated, comprising gen- 
erally compensation for extra services rendered the institution other 
than during normal duty hours; housing, if a reasonable rental is paid 
therefor; and reimbursement by the institution for expenses incurred 
by the member for services performed at the request of the institution 
beyond the scope of his regularly assigned duties that he might have 
been expected to perform by virtue of his position. 

The question presented is whether the Directive may be amended to 
authorize acceptance of additional benefits, as follows: 

4. Tuition for the member or any member of his immediate family, either with- 
out charge or at a reduced rate, if offered on the same basis to civilian members 
of the staff or faculty of the institution. 

5. Tickets to school or school sponsored activities, either without charge or at 


a reduced rate, if offered on the same basis to civilian members of the staff or 
faculty of the institution. 


6. Parking privileges, either without charge or at a reduced rate, if offered on 
the same basis to civilian members of the staff or faculty of the institution. 

7. Books and other supplies and materials from the book store of the institution 
at a reduced rate, if offered on the same basis to civilian members of the staff or 
faculty of the institution. 


It is understood that question arises as to the propriety of such 
proposed amendments to the Department of Defense Directive because 
of our holding in decisions of October 6, 1949, 29 Comp. Gen. 163, 
and April 16, 1953, 832 Comp. Gen. 454, that Naval Reserve officers 
on active duty as interns in private or municipal hospitals, who are 
paid compensation for the performance of service required of them 
as Reserve officers on active duty, receive such compensation for the 
account and benefit of the Government and that subsistence and quar- 
ters furnished to them in kind by the hospitals are to be considered 


as being furnished on behalf of the Government, so that they may 


not be paid quarters or subsistence allowances by the Government. 
We there held that compensation paid to the officers by the hospitals 
should be collected from thern and covered into the Treasury as miscel- 
laneous receipts. 

The provisions of 18 U.S.C. 1914 (now 18 U.S.C. 209(a)) made it 
a criminal offense for an officer or employee of the Government to 
receive any salary in connection with his services from any source 
other than the United States Government “except as may be con- 
tributed out of the treasury of any State, county, or municipality.” 
We pointed out, however, in the decision of April 16, 1953, that while 


the strict construction required of a criminal statute would exempt 
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payments by a State, county, or municipality insofar as criminal 
prosecution might be involved, that statute does not have the effect 
of authorizing the retention of additional compensation from such 
sources contrary to generally recognized principles and rules of law 
governing the compensation of officers, agents, and employees gen- 
erally in the absence of statutory provision to the contrary. Reference 
also was made to the general rule that earnings of an employee in 
excess of his regular compensation gained in the course of, or in con- 
nection with, his services belong to the employer, that an agent must 
be held accountable for profits in excess of his lawful compensation 
which he acquires during the course of the agency through agreements 
with third persons with whom he deals for the principal, and that a 
public office is a public trust which the holder thereof may not use 
for a personal profit. 

There should not be overlooked, however, the holdings of the courts 
that the employee is not required to turn over to the employer outside 
payments in all circumstances. Contracts of employment requiring 
the employee to give all of his time to the business of the employer have 
been liberally. construed in favor of the employee, so long as his out- 
side services do not in any way result in detriment to the employer 
and are not of such a nature that they might conflict with the duty 
owing to the latter. 35 American Jurisprudence, Master and Servant, 
section 88. While the earnings of an employee rendered in connection 
with his services belong to the employer, if the circumstances are not 
such that the employee is bound to serve the employer exclusively, his 
earnings in other employment wherein his employer’s rights or inter- 
ests are not affected belong to him even though under the terms of the 
employment contract the employee is required to give all of his time 
to his employer’s business. 56 Corpus Juris Secundum, Master and 
Servant, section 71. 

The Attorney General of the United States has said that the object 
of the provisions of 18 U.S.C. 1914 is “that no Government official or 
employee should serve two masters to the prejudice of his unbiased 
devotion to the interests of the United States.” 33 Op. Atty. Gen. 
273, 275 (1922). Ina later opinion (41 Op. Atty. Gen. 217, 220-221 
(1955) ) the Attorney General said : 

In view of the express language of the statute, its indicated scope and its 
obvious purpose to insure the impartiality of those who serve the Government, 
it is clear that no violation of the statute arises from the mere coincidence of 
Government employment and receipt of compensation from a private employer. 
No violation is present unless a connection is shown to exist between the public 
employment and the private compensation. * * * 

I think I should also point out, however, that the determination of whether 
a particular payment is made “in connection with” the services of an individual 
as a Government official or employee is often a matter of ascertaining not only 


the intent with which the payment is made but also the intent of the employee 
in receiving the payment. An important factor in determining intent is whether 
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the individual rendering service to the Government is in a position by virtue of 
his Government service to assist his private employer. 

This last discussion refers to conflict of interest between the employee’s 
loyalty to the United States and his loyalty to his private employer. 
There is not apparent any conflict of interest in the situation of service 
personnel assigned to ROTC duty in that respect. In a somewhat 
analogous matter involved in 33 Op. Atty. Gen. 273 (1922), the At- 
torney General held that no Federal statute would be violated by a 
proposed arrangement under which business organizations assumed 
the payment of transportation expenses and hotel bills of agents of the 
Department of Commerce when such agents were sent to address those 
organizations on the work carried on by the Department through its 
Division of Simplified Practice. Concerning the application of the 
provisions of 18 U.S.C. 1914 to that situation, the Attorney General 
said : 

* * * The object of the provision * * * was that no Government official or 
employee should serve two masters to the prejudice of his unbiased devotion to 
the interests of the United States. Where, as in the arrangement proposed to 
you, the officer or employee concerned does not personally benefit by the payments 
from outside sources, any more than he would if he paid his own traveling ex- 
penses, the statute is not violated. Literally there may be said to be a “contri- 
bution to” the officer or employee for services performed by him for the Govern- 
ment, but in reality the contribution is to the Government itself, and is in further- 
ance, not in prejudice, of ite interests. [Italics supplied.] 

In arriving at our conclusions in the intern cases we were dealing 
specifically with military pay and quarters and subsistence allow- 
ances—items of compensation which the Government pays or furnishes 
directly to military personnel specifically for the performance of active 
duty in the military and naval service, that is, “compensation paid to 
officers for the performance of the very services required of them as 
Reserve officers on active duty” in civilian hospitals for which they 
were also paid additional compensation by the hospitals as well as 
furnished quarters and meals by them. In such circumstances we 
regarded such benefits as double payments for the same official military 
services and applied the rule that the like benefits which the interns 
received from the hospital (which received the benefit of the interns’ 
official services paid for by the Government as for the performance of 
official duties) properly were regarded as having been received for the 
account and benefit of the Government. Hence we concluded that the 
Government should not have to provide or pay for quarters or subsist- 
ence which the hospitals had furnished the interns, and that the Gov- 
ernment, as their employer, is entitled to the compensation paid to the 
interns for the same services by the hospitals. In justification of our 
views we applied some of the general rules governing the rights of 
employers and principals to the earnings of employees and agents in 
similar and analogous circumstances, based upon the duty of service 
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and loyalty owed to the employer or principal. Here there are in- 
volved benefits peculiar to educational institutions, which benefits are 
enjoyed by members of the institutional faculties and staffs in like cir- 
cumstances by virtue of their status as such, benefits which have no 
counterpart in the military compensation system and involve no con- 
flict of interest or loyalty on the part of the recipients. 

While a convenience, parking privileges may be a practical neces- 
sity to enable members of the ROTC staff to properly carry out their 
official duties, and such parking privileges may well be regarded as for 
the benefit of the United States. Compare 23 Comp. Gen. 900 (1944). 
By law the senior commissioned officer of the armed services who is 
assigned to the educational institution must be given the academic 
rank of professor. 10 U.S.C. 2102. Consequently it would seem to be 
the policy of the law that military and naval personnel assigned to 
ROTC duty should be given some school status by the educational 
institutions involved. It has been the usual custom for ROTC staff 
members to engage in school activities with the knowledge and consent 
of the military and naval services concerned, and doubtless as members 
of the faculty and staff of the schools they have been expected to take 
an active interest and part in school activities, and otherwise conform 
to the rules and customs of the schools concerned. 

There being no direct payments to members of the ROTC staff and 
no conflict of interest involved in accepting parking privileges, tickets 
to school activities, book privileges, and tuition assistance, it is cur 
view that the benefits enumerated in the proposed amendments to De- 
partment of Defense Directive 5500.12 in the circumstances there pre- 
scribed which educational institutions have in the past extended to 
ROTC staff personnel are not of such doubtful legality as to warrant 
our objecting to the promulgation of the above-quoted amendments to 
that directive. Accordingly, the question presented is answered in the 
affirmative. 

[B-157743] 


Contracts—Specifications—Restrictive—Particular Make—Salient 
Characteristics 


Although the acceptance of a low bid submitting a descriptive bulletin that did 
not show the item to be furnished would meet all the salient characteristics of 
the brand name or equal clause contained in the invitation for bids in accordance 
with paragraph 1-1206.3 of the Armed Services Procurement Regulation, an essen- 
tial requirement under paragraph 1-1206.2(b), was improperly based on the 
blanket offer by the low bidder to fully comply with the specifications, the 
assurance of compliance failing to remedy the deficiencies of the bulletin, absent 
a description of the modifications proposed and a showing of the modifications 
on the descriptive data, cancellation of the contract for the procurement, already 
delivered but not inspected, would not be in the best interests of the Government 
in view of the fact that the low bidder took no exception to the invitation, that 
the contract award was made in good faith, and that the procurement will not be 
accepted until inspected for compliance with the specifications. 
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To Honeywell, Inc., December 7, 1965: 


Reference is made to your protest against award of a contract to 
James G. Biddle Company for Item 2 under Invitation for Bids No. 
AMC (A) 18-064-66-9, issued by the United States Biological Labora- 
tories, Fort Detrick, Maryland. 

The item in question was described in the IF'B as follows: 


Calibration Bridge, direct reading, ratio set-— 

Range: any ratio of resistance from 1 to 2,000,000. Also with internal com- 
parison feature of 50 to 1 and10to1. A combined unit fer universal and direct 
reading ratios. 

Total nominal resistance: 2111.110 ohms as a universal ratio set and 2000 
ohms as a direct reading ratio set. 

Adjustable resistance values: 20 x 100, 10 x 10, 10 x 1, 10 x 0.1, 10 x 0.01, and 
10 x .001 ohms. 

Accuracy : Limits of error (universal ratio set) 0.002% or .002 ohms whichever 
is larger for error of difference between any two readings. Error all dials set 
at zero .004 ohms max. Limits of error (as 1 to 1 direct reading ratio set) 4 
parts per million if unknown is within 0.1% of standard, all at 25° C. 

Voltage: 2 to 4 V DC up to SOV if permitted—of apparatus under test. 

Switches: Located under panel surface in dust proof enclosure. Contact re- 
sistance under .0004 ohms. 

Resistors : Located in thermal equalizing chamber. 

“Case: To provide electrostatic shielding. 

“Model : Honeywell, No. 1407 or equal.” 


In addition to a descriptive data requirement, the IFB contained, 
in accordance with Armed Services Procurement Regulation (ASPR) 
1-1206.3, and as paragraph 34 of the Terms and Conditions of the 
Invitation, a brand name or equal clause reading in, part, as follows: 


(a) If items called for by this Invitation for Bids have been identified in 
the schedule by a “brand name or equal” description, such identification is in- 
tended to be descriptive, but not restrictive, and is to indicate the quality and 
characteristics of products that will be satisfactory. Bids offering “equal” 
products will be considered for award if such products are clearly identified 
in the bids and are determined by the Government to be equal in all material 
respects to the brand name products referenced in the Invitation for Bids. 


. a * * * = * 


(c) (1) If the bidder proposes to furnish an “equal” product, the brand 
name, if any, of the product to be furnished shall be inserted in the space 
provided in the Invitation for Bids, or such product shall be otherwise clearly 
identified in the bid. The evaluation of bids and the determination as to 
equality of the product offered shall be the responsibility of the Government 
and will be based on information furnished by the bidder or identified in his 
bid, as well as other information reasonably available to the purchasing activity. 
CAUTION TO BIDDERS. The purchasing activity is not responsible for locat- 
ing or securing any information which is not identified in the bid and reasonably 
available to the purchasing activity. Accordingly, to insure that sufficient in- 
formation is available, the bidder must furnish as a part of his bid all descriptive 
material (such as cuts, illustrations, drawings, or other information) necessary 
for the purchasing activity to (i) determine whether the product offered meets 
the requirements of the Invitation for Bids and (ii) establish exactly what the 
bidder proposes to furnish and what the Government would be binding itself 
to purchase by making an award. The information furnished may include 
specific references to information previously furnished or to information other- 
wise available to the purchasing activity. 

(2) If the bidder proposes to modify a product so as to make it conform to 
the requirements of the Invitation for Bids, he shall (i) include in his bid a 
clear description of such proposed modifications and (ii) clearly mark any 
descriptive material to show the proposed modifications. 
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(3) Modifications proposed after bid opening to make a product conform to 
a brand name product referenced in the Invitation for Bids will not be considered. 


Bids were opened on August 17, as scheduled. Of the three bids 
submitted, Biddle’s bid, quoting prices of $705 on Item 1, a precision 
potentiometer, and $2,160 on Item 2, was low as to both items. Ac- 
cordingly, upon determination by the technical evaluators at the 
procuring activity that Biddle was responsive to the Government’s 
requirements, award was made to Biddle on August 21. It is our 
understanding that Biddle has delivered the items to the procuring 
activity, and inspection will be performed shortly, as required by 
Article 5 of the General Provisions (Supply Contract), Standard 
Form 32, before acceptance of the items by the Government. 

In your letter dated September 23, addressed to the procuring ac- 
tivity, you state that the ratio set offered by Biddle in lieu of the 
Honeywell model, as described in the literature included in Biddle’s 
bid, does not comply with the specifications and, therefore, should 
be rejected. In a letter of October 5, also addressed to the procuring 
activity, you make the following statements: 


The specifications for item 2 under the above IFB read in part as follows: 

The model 1407 Universal/Direct Reading Ratio job is a unique combination 
instrument consisting of a 6-dial Universal Ratio Set with appropriate addi- 
tional circuit components to facilitate its use as a high performance direct 
reading ratio set. The Universal Ratio Set contains six dials, giving one part 
per million resolution for any ratio from 1 to 2,000,000. This enables calibrating 
such devices as potentiometers and add value resistors. 

The addition of the appropriate taps and resistors enables the operator to 
utilize this device as a direct Reading Ratio Set for the comparison of resistors 
whose nominal values are the same. It also provides precise inter-comparison of 
resistors whose ratio is 5:1 or 10: 1. 

Limit of Error (as a Direct Reading Ratio Set). 4 parts per million if un- 
known is within 0.1% of standard. 

The model 603002 Universal Ratio set offered by the James G. Biddle Company 
and described in their bulletin 60-20 makes no provision whatever for the “Direct 
Reading Ratio Set” feature. 


The bulletin submitted by Biddle with its bid of August 4, describing 
the six dial universal ratio set offered as Item 2, reads, in part, as 
follows: 


Catalog 603002 six dial universal ratio set is one of the most essential as well 
as most versatile D.C. measuring instruments in a standardizing laboratory. 
This ratio set can be used for the precise calibration and certification of such 
precision instruments as potentiometers, voltage dividers and resistance stand- 
ards including odd value resistors. The ratio set can also be used for precise 
ratio measurements. 

The six dial universal ratio set is equivalent to a long slidewire with a terminal 
resistance of 2,111.110 ohms and with a movable contact that may be set at any 
point of the 2,111.110 ohms to an increment of 0.001 ohm. 

SPECIAL FEATURES—This ratio set has been uniquely designed to give opti- 
mum accuracy and performance as well as to provide easy reading of ratios. A 
few of these features are: 

All resistors and switches are enclosed in a thermal equalizing chamber with 
additional lining utilized inside the case. All push key contacts are gold. 

Electrostatic shielding is provided by the aluminum case and panel. 

Direct “In Line” read-out is obtained by a unique arrangement of the dials, 

RANGE—Six adjustable dials, giving steps of 20100 ohms +10 (10+1+0.1 
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+0.01+0.001) ohms. The resistance is constant at 2,111.110 ohms for all settings 
of the dials. 


RESOLUTION—0.001 ohm steps of 4% part per million (0.00005% ) of the total 
input resistance. 


LINEARITY—Pius or minus 0.,0001% or 1 part per million of the total input 
resistance. 


LIMIT OF ERROR—Plus or minus 0.001% or 0.002 ohm whichever is greater. 
All resistors utilize specially selected resistance wire and have been thoroughly 
aged for highest stability. Each ratio set furnished with Biddle-Gray Calibra- 
tion giving readings at 23° C. traceable to National Bureau of Standards. 

By letter dated August 9, 8 days prior to bid opening, Biddle re- 
quested the procuring activity to add to its bid the following statement : 

Reference Item 2 of subject IFB: 

We wish to advise that the #603002 we are offering will fully meet the specifi- 
cations as called for on page 12 and 13 of the Invitation. 

The AMC report shows that based on the literature originally fur- 
nished by Biddle and the letter of August 9, together with the fact 
that Biddle took no exceptions to any of the IFB requirements, the 
technical evaluators concluded that Biddle was offering an acceptable 
item responsive to the procurement needs. In this connection, it is 
further stated that in the opinion of the technical evaluators, the item 
is not a normal off-the-shelf item but is, rather, one that is specially 
manufactured or fabricated for a particular procurement; that the 
instruments are apparently modified to meet the needs of the pur- 
chaser; and that apparently Biddle has undertaken the modification of 
its own instrument to meet the salient features set forth in the IFB. 
The contracting officer’s statement indicates that the award was made 
on the assumption that the low bid was responsive, and since Biddle 
took no exceptions to the specifications, submitted descriptive litera- 
ture, and supplemented its bid with the statement that the item would 
fully comply with the specifications, the contracting officer had no 
alternative but to accept Biddle’s low bid. 

The procuring activity concedes that the bulletin submitted by 
Biddle describing its instrument does not show that the item meets all 
the salient requirements of the brand name items set forth in the IFB. 
However, it is the position of the procurement officials that the state- 
ment in Biddle’s letter of August 9, submitted before bid opening as a 
part of the bid, assuring that the item would fully comply with the 
IFB specifications, remedies any deficiencies in the descriptive bul- 
letin. Headquarters, United States Army Materiel Command, con- 
curs with the contracting officer’s finding that the bid was responsive 
and, therefore, recommends that the protest be denied. 

ASPR 1-1206.4(a) provides as follows: 

(a) Bids offering products which differ from brand name products referenced 
in a “brand name or equal” purchase description shall be considered for award 
where the contracting officer determines in accordance with the terms of the 


clause in 1-1206.3(b) that the offered products are equal in all material respects 
to the products referenced. Bids shall not be rejected because of minor differ- 
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ences in design, construction, or features which do not affect the suitability of 
the products for their intended use. 

While a “brand name” designation is intended to be descriptive 
and must be so interpreted, specifications spelling out essential 
characteristics to meet the needs of the Government must be strictly 
met. ASPR 1-1206.2(b). 

On the facts of record, it is our view that the bid submitted by 
Biddle, including the letter of August 9 containing the blanket offer 
to meet all of the specifications, was not responsive to the IFB in that 
it failed to indicate that it would meet all of the salient requirements of 
the brand-name items as set forth in the IFB description. If as the 
technical evaluator assumed, Biddle intended to modify the item 
described in its bid literature to meet the specified requirements, it 
was required by the terms of paragraph 34(c)(2) of the Terms and 
Conditions of the Invitation to include in its bid a clear description 
of the proposed modifications and to clearly mark descriptive data 
showing such modifications. This, Biddle failed to do. Had the 
matter been brought to our attention before the award, we are of 
the opinion we would have advised the contracting agency that Bid- 
dle’s bid was nonresponsive and should be rejected. However, it is 
to be noted that Biddle took no exception to the IFB requirements, 
that the award was made in good faith, and that the item delivered by 
Biddle will not be accepted by the procuring activity until after it has 
been inspected for compliance with the specifications. In view of the 
foregoing, it is our opinion that the best interests of the Government 
would not be served by canceling the contract awarded to Biddle, 43 
Comp. Gen. 761, and your protest is therefore denied. 


[B-157937] 


Transportation—Dependents—Military Personnel—Time of Ac- 
crual of Right 


An Army officer who upon completion of officers’ candidate school is ordered on 
a 2-year overseas permanent change-of-station tour without dependents, pre- 
ceded by temporary duty at a place to which he moves his wife is not entitled to 
a mileage allowance for that travel on the basis of a subsequent assignment to 
an indefinite tour of overseas duty, permitting the concurrent travel of de- 
pendents, the officer’s status of entitlement to travel of dependents at Govern- 
ment expense arising not under the permanent change-of-station orders, but 
acquired in connection with his indefinite tour of duty overseas after the wife’s 
travel had been performed, travel not intended for the purpose of establishing a 
residence within the contemplation of paragraph M7005 of the Joint Travel 
Regulations; therefore, the payment of a monetary allowance to the officer 
for the travel of his wife to his temporary duty station is not authorized. 


To Lieutenant Colonel R. W. Ailes, Department of the Army, Decem- 
ber 7, 1965: 

Further reference is made to your letter of October 14, 1965, and 
accompanying papers, requesting an advance decision (PDTATAC 
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Control No. 65-33) whether Second Lieutenant Beverly (Benny) L. 
Wilburn, Jr., 05325195, is entitled to mileage allowance for his wife 
under the circumstances described. 

By Special Orders No. 9 dated January 12, 1965, as amended, 
Lieutenant Wilburn having completed the officers’ candidate schoo! at 
the United States Army Infantry Center, Fort Benning, Georgia, 
was ordered on a 2-year tour of active duty on January 18, 1965, 
and assigned on a permanent change of station to Headquarters, 
USASA Europe, after temporary duty of approximately 16 weeks 
at Fort Devens, Massachusetts. In your letter of October 14, 1965, 
you say that Lieutenant Wilburn’s 2-year tour of duty did not author- 
ize his dependents in Europe at Government expense. You also say 
in this letter that after Lieutenant Wilburn moved his wife from his 
home of record at Denver, Colorado, to his temporary duty station at 
Fort Devens at his own expense, an indefinite tour of duty was ap- 
proved for him on March 11, 1965, at which time he applied for and 
received approval for concurrent travel of dependents to Europe. 
Thus it appears that the indefinite tour of duty entitled him to con- 
current travel for his dependents. You further say that when 
Lieutenant Wilburn completed his temporary duty at Fort Devens, 
he and his wife proceeded to the New York port of embarkation by 
way of Denver, Colorado. Lieutenant Wilburn is claiming mileage 
allowance for his wife from Denver Colorado, to the New York port 
of embarkation. 

Section 406 of Title 37, U.S. Code, provides that a member of a 
uniformed service who is ordered to make a change of permanent 
station is entitled to transportation in kind for his dependents, to re- 
imbursement therefor, or to a monetary allowance in place of that 
transportation subject to such conditions and limitations and to and 
from such places as prescribed by the Secretaries concerned. Para- 
graph M7000 of the Joint Travel Regulations, promulgated pursuant 
to that authority, provides that members of the uniformed services are 
entitled to transportation of dependents at Government expense upon 
a permanent change of station for travel performed from the old sta- 
tion to the new permanent stativa or between points otherwise author- 
ized in these regulations, with certain exceptions including any travel 
of dependents to a place at which they do not intend to establish a 
residence ; travel expenses of dependents for pleasure trips or for pur- 
poses other than with intent to change the dependents’ residence may 
not be considered an obligation of the Government. Paragraph 5 of 
Army Regulation 55-46 provides that if otherwise proper under the 
Joint Travel Regulations, commanders may authorize dependents to 
accompany their military sponsor overseas at Government expense 
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only when the sponsor fulfills the requirements there listed, one of 
which is that he have sufficient remaining service to complete the 
overseas tour prescribed for accompanied personnel in the area to 
which assigned. Paragraph 8 of Army Regulation 55-46 provides 
that members who acquire service requirements necessary for entitle- 
ment to transportation of dependents at Government expense, after 
effective date of permanent change-of-station orders assigning them 
to overseas duty stations, may be provided transportation for their 
dependents on a space available basis to accompany or join them at 
their overseas duty station. 

Paragraph M3003-1b(1), item 3, of the Joint Travel Regulations 
provides that the term “effective date of orders” when the orders in- 
volve temporary duty at one or more places en route to a permanent 
duty station in a restricted area, for the purpose of dependent travel, 
is the date of relief (detachment) from the permanent duty station 
plus leave, delay, or additional travel time allowed for travel by a 
specific mode of transportation, authorized to be taken prior to the 
member’s reporting to the first temporary duty station. 

Thus at the time Mrs. Wilburn traveled to join her husband at his 
temporary duty station at Fort Devens, Massachusetts, he did not have 
a status under which he was entitled to the movement of his wife over- 
seas at Government expense. Lieutenant Wilburn apparently became 
entitled to such transportation for his wife when an indefinite tour of 
duty was approved for him on March 11, 1965, after they arrived at 
Fort Devens. In these circumstances there seems to be no basis for 
concluding that the permanent change-of-station orders for Lieutenant 
Wilburn gave rise to any entitlement to reimbursement for travel per- 
formed before he acquired a status qualifying him for the travel of his 
dependent overseas. Obviously the travel of Mrs. Wilburn to Fort 
Devens was not for the purpose of establishing a residence at a 
designated place within the contemplation of paragraph M7005 of the 
Joint Travel Regulations. 

Accordingly, the payment of a monetary allowance for the travel of 


Lieutenant Wilburn’s wife from Denver, Colorado, to Fort Devens, 


Massachusetts, is not authorized. The papers which accompanied 
your request for decision will be retained here. 


[B-154253] 


Contracts—Labor Stipulations—Withholding Unpaid Wages, Over- 
time, Ete.—Administrative Determination Approved 


Under a contract for the construction of an electric power transmission line in 
seven Colorado counties, a 180 mile segment of a 2,000 mile line, payments with- 


held pursuant to the Davis-Bacon Act, 40 U.S.C. 276a, on account of wage under- 
payments may not be released to the contractor who had refused to accept the 
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determination of the Secretary of Labor classifying workmen erecting steel trans- 
mission towers as “linemen,” a determination based on wages pursuant to a juris- 
dictional agreement between unions and prevailing in the State on projects of 
similar character, and the Secretary’s refusal to establish the lower wage rate 
classification of “Tower Erector” urged by the contractor is not reviewable by 
the General Accounting Office, authorized to determine the propriety of admin- 
istrative withholdings and to disburse wages “found due,” and the record confirm- 
ing the use of the “lineman” classification, notwithstanding the jurisdictional 
agreement between unions, and consideration of State-wide practices in ascer- 
taining the area wage practices, the amount withheld may not be paid to the 
contractor. 


To McNutt, Dudley and Easterwood, December 13, 1965: 

Reference is made to your letter of May 20, 1964, and further corre- 
spondence, as attorneys for Morrison-Knudsen Company, Inc., enter- 
ing a claim with the General Accounting Office for the sum of 
$74,606.31 withheld pursuant to the Davis-Bacon Act, 40 U.S.C. 276a, 
by the Bureau of Reclamation from payments otherwise due under 
Contract No. 14-06-D-4414 on account of underpayments of wages 
to workmen. 

The contract was awarded on May 11, 1962, and called for the con- 
struction of a 230-kilovolt electric power transmission line approx- 
imately 180 miles in length traversing seven counties in Colorado and 
extending from the site of the Bureau Curecanti Substation (Montrose 
County, Colorado) to the site of the Bureau’s Hayden Substation 
(Routt County, Colorado). This project represents a segment of a 
2,000 mile Bureau electric power transmission line. 

Pursuant to the Davis-Bacon Act, paragraph 13 of the advertised 
specifications of the contract contained the schedule of wages deter- 
mined by the Secretary of Labor to be prevailing for the corresponding 
classes of laborers and mechanics employed on projects of a character 
similar to the contract work in the area in which the work was to be 
performed (Decision No. AA~—21,146, dated March 12, 1962). The 
following pertinent wage rates appeared in that decision : 


Ironworkers (Montrose, Delta, Mesa and Garfield 


Counties) : $3. 91 
Ironworkers structural $3. 91 
Ironworkers (Rio Blanco & Moffat os.) : 

Tronworkers structural 3. 85 
Line Construction : 
Lineman 4. 46 
Groundman 3, 29 
Helpers (mechanics and welders) 2.75 


Paragraph 13 also provided that laborers and mechanics should be 
classified or reclassified conformably to the schedule of classifications 


and wage rates made a part thereof and that any class of laborer or 
mechanic not listed in the schedule, which is to be employed under 
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the contract, shall likewise be classified or reclassified conformably to 
the schedule. It further provides that in the event interested parties 


cannot agree on a proper classification or reclassification of the par- 


ticular class of laborer or mechanic to be used, the question, accom- 
panied by the recommendation of the contracting officer shall be 
referred to the Secretary of Labor for “final” determination. 


Clause 1 of Standard Form 19-A, which was made a part of the 


contract, provides, in part, that all mechanics and laborers employed 
are to be paid wages computed at wage rates not less than those con- 
tained in the wage determination regardless of any contractual rela- 
tionship which may be alleged to exist between the contractor and 
his laborers or mechanics. 

By letter of July 30, 1962, to the Bureau, the contractor requested 
use of the additional classification and wage rate of “Tower Erector 
@ $3.66,” which had not been included in the Labor Department’s 
wage rate decision for the erection of the steel towers upon which the 
electric power lines would be strung. On August 29, 1962, the con- 
tracting officer denied the contractor’s request for the establishment 
of the additional classification, advising as follows: Jurisdiction over 
workmen engaged in erecting steel towers for transmission lines was 
for many years maintained by both the International Association of 
Bridge, Structural and Ornamental Ironworkers (Ironworkers) and 
the International Brotherhood of Electricians (IBEW). Conse- 
quently, during the period prior to 1950, such condition resulted in a 
bitter jurisdictional controversy between the IBEW and the Iron- 
workers. However, this controversy was resolved by an agreement 
which was ratified and approved by the Executive Councils of the 
two organizations on June 27 and July 5, 1950, and reaffirmed by the 
respective presidents of the Unions in May of 1955. This agreement 
granted jurisdiction over the erection of steel towers carrying trans- 
mission or distribution lines to the IBEW, and jurisdiction to the 
Ironworkers over the erection of steel communication towers. The 
record indicates that a review of the construction of steel tower trans- 
mission lines performed for the Bureau of Reclamation in all areas 
during the past 10 years clearly indicates that it is now a standard 
and recognized practice to classify and pay workmen engaged in 
erecting steel transmission towers as “Linemen.” The contractor was 
also advised that, siace its recent payrolls included “Tower Erectors” 
at $3.66 per hour it should reclassify these employees immediately and 
pay them the “Linemen’s” rate of $4.46 for the work previously 
performed. 

On September 14, 1962, the contractor informed the Project Con- 
struction Engineer, the authorized representative of the contracting 
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officer, that since the Government would not agree to the establishment 
of the Lower erector classification, the men engaged in tower erection 


would be classified and paid as “Ironworkers structural” at the rate 
of $3.91 per hour; a classification and rate which had been included 
in the wage rate decision. The Project Construction Engineer advised 
the contractor on September 25, 1962, that the proper classification 


for the workmen engaged in the erection of the steel towers was “Line- 


men” at $4.46 per hour and that, if it did not agree with this finding 
it should submit a request to the contracting officer that the matter be 
referred to the Secretary of Labor for a decision. When the contrac- 


tor continued to contend by letter dated October 5, 1962, that the men 
engaged in the tower assembly and erection work could properly be 
classified as “Ironworkers” under the terms of the contract, it was 
advised on October 22, 1962, that the controversy would be submitted 
to the Secretary of Labor for a determination in accordance with the 
provisions of the contract. 

By letter dated January 24, 1963, the Assistant Commissioner, Bu- 
reau of Reclamation, referred the matter to the Solicitor of Labor 
for a determination. By letter dated April 10, 1963, the Solicitor 
replied to the Assistant Commissioner’s letter and rendered his opinion 
that no additional classification, such as “Tower Erector” and a rate 
therefor, was needed in the performance of the contract. He also 
agreed with the contracting officer that the appropriate classification 
and wage rate for the performance of this work was that of “Linemen.” 
By letter dated May 9, 1963, the Project Construction Engineer 
informed the contractor of the opinion rendered by the Labor Depart- 
ment, and again advised the contractor that no additional classifica- 
tion, such as “Tower Erector,” was needed. The contractor was also 
directed to classify and pay employees engaged in the assembling and 
erection of towers under the appropriate “Line Construction” classifi- 
cation and rates. 

After the exchange of further correspondence between the contrac- 
tor, the Bureau, and the Department of Labor concerning the proper 
classification of the workers involved, the contractor was directed to 
classify and pay workmen engaged in the assembly and erection of the 
towers in conformance with the “Line Construction” classifications, 
and the contractor was advised that in the event of noncompliance, 
withholding procedures would be instituted. The contractor con- 
tinued to refuse to comply, and withholding procedures were 
instituted. Work under the Morrison-Knudsen contract was com- 
pleted on September 30, 1964. A total of $74,606.31 has been 
withheld from payments made to the contractor. Bureau records 
indicate that a total of 206 employees have been underpaid the amount 
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thus withheld. The withholdings are limited to underpayments re- 
sulting from classifying and paying journeymen and their helpers en- 
gaged in assembly of towers on the ground and in the air as “Iron- 
workers, structural” at $3.91 per hour and “Mechanics Helper’s” at 
$2.75 per hour rather than under classifications of “Linemen” at $4.46 
and “Groundman” at $3.22, respectively. Monies have not been with- 
held for payment of wages to operators of equipment or other laborers 
and mechanics employed by the contractor or his subcontractor. By 
the previously referred-to letter of May 20, 1964, you made claim with 
us for the amounts withheld, contending that such action was 
improper. 

On June 17, 1964, the Solicitor of Labor issued a notice of hearing to 
be held in Denver, Colorado, concerning the payment of minimum 
wage rates for the assembly and erection of steel electric transmis- 
sion line towers on this contract and a similar one with the Irby Con- 
struction Company. Such hearing was held on July 28, 1964, at which 
time further evidence was invited on the prevailing practice during 
1961 and 1962 as to craft classifications in the Colorado counties in- 
volved for laborers and mechanics engaged in assembling and erecting 
electric transmission line steel towers. Evidence was also invited on 
whether there was any substantial practice in these counties relative 
to classification and applicable wage rates other than the prevailing 
practice. While all interested parties were invited to participate, 
Morrison-Knudsen and Irby chose not to attend or participate in the 
proceedings. The Government was represented by personnel from the 
Departments of Labor and Interior. The National Electrical Con- 
tractors Association and several Labor Unions were represented and 
participated in the hearing. 

The decision of the Hearing Examiner was issued on September 25, 
1964, and was made final on November 6, 1965. The last paragraph of 
that decision stated : 

On the basis of the entire record it is determined that the prevailing practice in 
the counties listed in the Notice of Hearing—and indeed in nearby geographical 
areas—was to pay wages to workmen engaged in the assembly and erection of 
transmission line steel towers on the basis of the “Line Construction” classifi- 
cations set forth in the Labor Department’s wage predetermination. The deci- 
sion of the Bureau of Reclamation, as to the impropriety of the “Ironworker” 
classifications actually used by M—K and Irby, hereby is affirmed. 

Your claim is based on the contention that Morrison-Knudsen prop- 
erly paid the specified wage rate to the workmen engaged in erecting 
the transmission towers; that this. work involved the normal, tradi- 
tional, and well-recognized skills of the structural iron workers trade; 
that whatever other practices existed in the area in respect to tower 
erection could not have the effect of changing the job content and work 
skills involved in the structural iron workers classification; that the 
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determination by the contracting officer that the workmen in question 
should have been paid the “Linemen’s” rate has no legal or contractual 
basis ; and that the action of the contracting officer in withholding from 
payments due to Morrison-Knudsen the sum of $74,606.31 should be set 
aside. 

The Davis-Bacon Act, 40 U.S.C. 276a, provides that the advertised 
specifications for every construction contract in excess of $2,000 which 
requires the employment of mechanics or laborers shall contain a provi- 
sion stating the minimum wages to be paid various classes of laborers 
and mechanics which shall be based upon the wages that will be deter- 
mined by the Secretary of Labor to be prevailing for the correspond- 
ing classes of laborers and mechanics employed on “projects of a char- 
acter similar to the contract work” in the city, town, village or other 
civil subdivision of the State in which the work is to be performed, and 
that every contract based upon such specifications shall contain a 
stipulation that the contractor or his subcontractors shall pay all 
mechanical laborers employed directly upon the site of the work the 
full amounts accrued at the time of payment computed at wage rates 
not less than those stated in the advertised specifications. 

The legislative history of the Davis-Bacon Act discloses that its 
purpose is to prevent a Government construction contractor from im- 
porting outside laborers into an area, which laborers accept lower 
wages than those prevailing in the locality for similar work, so as to 
depress the local scale of wages. It gives the Secretary of Labor final 
authority to determine the schedules of classifications and wage rates 
he determines to be prevailing for the work contemplated by particular 
invitations for bids. In this regard the refusal of the Secretary of 
Labor, as here, to approve the listing of an additional classification of 
workers to his schedule is not reviewable by the General Accounting 
Office or the courts. See Nello L. Teer Company v. United States, 348 
F, 2d 533 (1965). The act, however, gives the General Accounting 
Office final authority within the Government to determine the pro- 
priety of withholdings thereunder since, under the act, the contracting 
officer is empowered to withhold so much of accrued payments due the 
contractor as he considers necessary to make up the differences due 
aggrieved workmen and the General Accounting Office is authorized 
and directed to disburse directly any wages “found due.” 

Reorganization Plan No. 14 of 1950, 5 U.S.C. 133z-15 note, author- 
ized the Secretary of Labor to “prescribe appropriate standards, regu- 
lations, and procedures” for the purpose of ensuring coordination of 
administration and consistency. Such authority, however, does not ex- 
tend to the actual administration and enforcement of the Davis-Bacon 
Act, which rests with the contracting agencies which award the con- 
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tracts. Under Reorganization Plan No. 14, the Labor Department 
regulations are of an advisory nature only when applied to matters 
affecting the administration and enforcement of the Davis-Bacon Act. 
As a corollary, the authority of the General Accounting Office, to re- 
view the propriety of administrative withholdings was not affected, 
nor was its general claims settlement or audit authority as it related to 
the Davis-Bacon Act diminished, by Reorganization Plan No. 14. 43 
Comp. Gen. 84. 

The administration and enforcement function necessarily includes 
both the authority to determine whether a contractor has assigned the 
proper classifications and wage rates as contained in the Secretary of 
Labor’s wage rate decision to workmen doing specific jobs and the 
authority to direct the contractor to pay what the administrative 
agency considers to be the proper wages under the applicable wage 
rate decision. We do not consider such direction to constitute a change 
or modification of the contract so long as the same classifications and 
wage rates as were contained in the wage rate decision in the specifica- 
tions at time of award are followed. 

Proper classification of laborers and mechanics under the Davis- 
Bacon Act involves the assignment of an authorized classification 
(and wage rate) to a worker which accurately describes the duties 
he performs in conformity with recognized and substantial practices 
on. similar projects in the area of the contract work. The Davis- 
Bacon Act does not authorize the imposition of work classifications 
on the sole basis of prevailing local practices which are the subject 
of jurisdictional disputes or controversies unless such local practices 
clearly establish actual differences in work skills essential to the differ- 
entiation of individual work classifications. However, where the only 
relevant practice on similar projects in the area is both exclusive and 
substantial, it must be followed, even though it is the result of juris- 
dictional agreements between labor unions, 43 Comp. Gen. 623. In 
other words, workers doing a specific job, irrespective of what they 
are called, how they are classified, or to what union they belong, 
must be paid at wage rates which are no lower than the prevailing 
rates for the same work on projects of a character similar to the 
contract work. 

The work of constructing electric power transmission lines cuts a 
narrow swath over a vast area, involving numerous counties and 
even different States. Such lines necessarily, as here, traverse sparsely 
populated areas. Under such circumstances, we think it properly 
within the purpose and intent of the Davis-Bacon Act to look, in 
addition to the counties involved here, to other counties within the 
same State to ascertain the area practices for projects of a character 
similar to the contract work. 
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In this connection, there is a total lack of any evidence indicating 
that there is any practice of “Ironworkers” erecting steel electric 
transmission towers in the State of Colorado other than the two cases 
in controversy. On the contrary, the record shows the exclusive use 
in that State of workmen classified and paid in accordance with the 
“Line Construction” group of crafts for the assembly and erection of 
steel towers for the purposes of electric transmission and for sub- 
station purposes. For example, the record shows such practice to 
have been followed exclusively in projects undertaken in San Miguel, 
Dolores, Montezuma, Garfield, Eagle, Lake, Pitkin, Mesa, and Mon- 
trose Counties, all in the State of Colorado. 

With respect to the practice of paying “Ironworker” wage rates 
on the construction of steel communication towers, such as radio and 
television towers, the record indicates such practice is based upon 
a long established union agreement, in return for which the IBEW 
retained exclusive jurisdiction over the erection of power transmission 
towers. Under such circumstances it is our opinion that a determina- 
tion of the prevailing wages must be based upon the actual wage rates 
paid on each type of tower construction, and that the Department of 
Labor would not be justified in adopting a wage rate for one type of 
tower construction which is based, in whole or in part, upon the 
different wage rates paid on a different type of tower construction. 

Accordingly, upon review we find no valid basis on which to ques- 
tion the action taken by the Bureau of Reclamation in this matter. 

Accordingly, your claim is denied. 


[B-157615] 


Contracts — Labor Stipulations — Davis—Bacon Act — Minimum 
Wage Determinations—Expiration Date Exceptions 


The rejection of all bids for the construction of a transmission line and re- 
advertising the specifications to include, pursuant to the Davis-Bacon Act, 40 
U.S.C. 276a, the modified wage rates of a new determination containirg rates 
identical to the expired wage rates incorporated in the initial specifications—a 
contract award having been delayed to secure a certificate of competency on 
the low bidder—was justified absent a request to and grant by the Secretary of 
Labor for the extension of the expired wage rate determination in accordance 
with Department of Labor Regulations increasing the effectiveness of wage rate 
determinations and establishing procedure for the extension of a determination 
after expiration, and the automatic issuance of a new wage rate determination 
embodying wages identical to the expired rates that had been included in the 
initially advertised specifications, having neither revived nor extended the ex- 
pired wage rates, an award on the basis of specifications incorporating those 
rates would be improper. 


To Abbett Electric Corporation, December 13, 1965: 

Further reference is made to your protest against the action of the 
Department of the Interior, Bureau of Reclamation, Denver Office, 
in rejecting all bids under Specifications No. DC-6300, and readver- 
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tising for construction and completion of the Malin-Round Mountain 
500-kilovolt Transmission Line No. 2 Malin-Round Mountain Section, 
Pacific Northwest-Pacific Southwest Intertie, California. Opening 
of the bids received in response to the readvertisement has been delayed 
pending our decision on your protest. 

Five bids were received in response to the subject invitation and 
opened on July 22, 1965. The two low bids, and the Government 
engineer’s estimate, are as follows: 


Schedule No.1 Schedule No. 2 Total 
Abbett Electrical Corp. $4, 607, 669.04 $4, 743,072.13 $9, 350, 741. 22 
Electrical Constructors 4, 639,652.84  5,097,175.10 9, 736, 827. 94 
Engineer’s Estimate 3,910, 078.00 3,988,091.00 7, 898, 169. 00 


Abbett’s bid is $1,452,572.22 or 18 percent above the engineer’s esti- 
mate and $386,086.72 below the second Jow bidder. The extent to 
which the Abbett bid exceeds the Government estimate is attributed 
by the Bureau to the limit time of 500 days for completion of the work, 
and to possible difficulty in obtaining some of the materials needed for 
the job. 

Since the contracting activity was not in possession of sufficient in- 
formation to determine the capability of your firm to perform under 
the subject specifications, you were requested by telegram dated July 
27, 1965, to furnish information relative to the firm’s experience, equip- 
ment, and financial condition. Because it was felt the information 
received in response thereto indicated a lack of the necessary qualifica- 
tions to perform and because your firm was represented to be small 
business, the question of your competency to perform the contract 
work was referred to the Small Business Administration (SBA) on 
July 30, 1965, pursuant to the requirement of Federal Procurement 
Regulations 1-1.708-2. 

On August 2, 1965, the date the wage determination included in the 
specifications pursuant to the requirement of the Davis-Bacon Act, 40 
U.S.C. 276a, was to expire, it was learned that a new area wage rate 
determination, effective August 3, had been issued by the Department 
of Labor. It was also learned that the August 3 determination con- 
tained wage rates identical to those included in the advertised speci- 
fications for all crafts which would be employed in the transmission 
line construction. In view of this development, and because Depart- 
ment of Labor Regulation 5.4(a) provides that wage determinations 
not used in the period of their effectiveness are void, consideration was 
given to whether the bids could still properly be accepted. It was 
concluded that since the purpose of the regulation was to insure that 
the prevailing wage rates would be included in any contract awarded 
as required by the Davis-Bacon Act, and because the wage rates of the 
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August 3 determination were the same as those of the expired deter- 
mination, a valid and binding award could be made on the bids as 
submitted. 

On August 24, 1965, SBA advised the Bureau by telephone that it 
was issuing a Certificate of Competency (COC) to your firm. The 
certificate was received by the Bureau on August 27, 1965. Because 
the contracting officer still had substantial doubt as to your ability to 
perform, he initiated procedures pursuant to FPR 1-1.708-3 to have 
higher authority in the Bureau request that SBA withdraw the COC. 
The basis for the request was forwarded to the Commissioner of Rec- 
lamation in a report dated August 27, 1965. 

On August 30, the Denver office of the Bureau received a modifica- 
tion dated August 23 of the August 3 wage rate determination. This 
modification increased the wage rates applicable to several classifica- 
tions of labor to be employed on the subject job by amounts equal to 
some 3 or 4 percent. Since the wage rate determination incorporated 
in the specifications no longer reflected the prevailing wage rates by 
reason of the modification of August 23, it was concluded that a valid 
and binding contract could not be consummated by acceptance of a bid 
submitted in response to said specifications. The decision was there- 
fore made to reject all bids and readvertise, including the August 3 
wage rate determination, as modified, in the specifications. 

You have submitted three letters setting forth various contentions 
as the basis of this protest. Your arguments essentially relate to (1) 
the conclusiveness of the affirmative determination by SBA of Abbett’s 
competency, (2) the effect of the expiration of the original wage rate 
determination on August 2 and issuance of a new wage rate determina- 
tion on August 3 containing identical rates, and (3) the effect of the 
modification of the latter wage determination on August 23. Since 
we believe the question of the propriety of the administrative action in 
rejecting all bids and readvertising turns on the effect of the expira- 
tion of the wage rate determination on August 2, we will first con- 
sider the validity of your arguments on that point. 

Basically, your argument on this point is to the effect that since the 
expiration of the wage rate determination on August 2 was, followed 
by issuance of a new determination on August 3 containing identical 
wages, bidders were bound by the terms of the invitation to pay the 
minimum wage rates included in the specifications for a period of 60 
days from the date of opening, and the administrative agency con- 
cluded it could make a valid award under the new but identical deter- 
mination, award should have been made to your firm when SBA 
issued the COC. Furthermore, you point out that rejection of bids is 
not required by reason of the expiration of the wage determination 
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because section 5.4(a) of the Department of Labor Regulations pro- 
vides that the Solicitor of Labor may extend the expiration date of a 
determination upon a request from the Head of a Federal Agency 
where unavoidable circumstances result in the determination expiring 
after bid opening and before award, and that such request should now 
be made. In addition, it is your contention that to reject bids in the 
circumstances here present would violate the fundamental rule of 
competitive bidding that once bids are opened they should not be re- 
jected except for compelling or cogent reasons. In fact, it is your 
view that not only are there no compelling or cogent reasons for reject- 
ing bids, but compelling reasons exist for accepting Abbett’s bid be- 
cause it has offered to accept the modified rates without changing its 
bid price, the cost to the Government will be less than on a contract 
including the higher wages, and no other bidder will be prejudiced 
since they would not have submitted a lower bid based upon the modi- 
fied wage rates. You also contend that the increased wage rates have 
no economic impact or significance because the minimum wages re- 
quired to be paid by you and all other bidders under union contracts 
are higher than the prevailing minimum wage rates as determined by 
the Department of Labor. 

The Davis-Bacon Act, as amended, supra, requires advertised spec- 
ifications for contracts in excess of $2,000 for construction, alteration 
or repair of public works to set out minimum wages to be paid laborers 
and mechanics based upon wages “that will be determined by the 
Secretary of Labor to be prevailing” in the area. We have held that, 
as a general rule, the minimum wage rates so required cannot be in- 
corporated in a contract in any way other than as specified in the act— 
that is by inclusion in the specifications upon which bids leading to 
the contract were invited. See 40 Comp. Gen. 565; 42 id. 410. 

In implementing the mandate of the act the Secretary of Labor has 
promulgated regulations with respect to such determinations. Among 
other things, section 5.4(a) of the Department of Labor Regulations 
provides the following: 

(a) Wage determinations initially issued shall be effective for 120 calendar 


days from the date of such determinations. If such a wage determination is 
not used in the period of its effectiveness, it is void. * * * 


We believe that, implicit in the statutory requirement that the Sec- 
retary make such determinations, is the authorization to impose rea- 
sonable limitations on the time within which his wage determinations 
may become effective as contract conditions. As a general rule, if a 
wage determination becomes void by virtue of the above regulation 
no valid contract award can be made on bids submitted on advertised 
specifications containing the void determination. 41 Comp. Gen. 593. 
This is because the contract would be awarded on the basis of either 
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no wage determination, or a wage determination other than the one 
advertised in the bid invitation, and in either case, not in accordance 
with the Davis-Bacon Act. 

However, at the time of our decision cited above, it was recognized 
that the then applicable 90-day limit on wage rate determinations 
seriously burdened the contracting activities because of delays fre- 
quently encountered in making awards. To counteract this problem 
our decision sanctioned award of a contract on the basis of a wage de- 
termination other than the one advertised where the invitation con- 
tained a provision to this effect. Subsequent thereto, we approved a 
contract provision used by the Corps of Engineers which reserved to 
the Government the right to award a contract notwithstanding the 
expiration of a wage rate determination and to incorporate a new de- 
termination in the contract. See 43 Comp. Gen. 238. 

After a revision of the applicable regulation in January 1964, we 
again had occasion to consider a provision in an invitation similar to 
that used by the Corps of Engineers. In our decision of June 7, 1965, 
44 Comp. Gen. 776, to the Administrator of the Veterans Administra- 
tion we stated : 

* * * In view of the fact that the revised Department of Labor regulation has 
increased the period of effectiveness of wage determinations from 90 to 120 days 
and also now provides a procedure for extending the period of effectiveness in 
appropriate circumstances, we feel that the underlying difficulties which 
prompted the carving out of an exception to the general rule to permit provi- 
sions in bid invitations of the type contained in the Corps of Engineers clause 
and in Clause 18(c) of the General Provisions currently employed by your 
Administration, have been ameliorated sufficiently to eliminate the need for such 
questionable exception. You are therefore advised that to the extent 41 Comp. 
Gen. 593 and 43 id. 238 are inconsistent with this view they will no longer be 
followed. * * * 

Since the revised regulations of the Department of Labor both in- 
creased the period of effectiveness of wage rate determinations and 
established a procedure whereby they may be extended even after 
expiration, it is apparent that any present construction of a wage rate 
determination which operated to automatically extend the period of 
its applicability, without an extension first having been requested from 
and granted by the Department of Labor, would operate to circumvent 
the intent and purpose of the regulations. In view of the foregoing, it 
is our opinion that the general rule, as set out in 41 Comp. Gen. 593, is 
for application in the instant case, and that an award could not prop- 
erly have been made once the wage determination included in the spec- 
ifications expired, unless and until an extension had been properly 
requested and granted. We are therefore unable to conclude that the 
automatic issuance of a new wage determination embodying identical 
wages either revived the original determination or was, in effect, an 
extension of such determination. 
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With respect to the remaining decisions cited in support of your 
arguments on this point, it is our opinion that they are readily distin- 
guishable from the instant case. Thus, the decision of July 22, 1960, 
40 Comp. Gen. 48, involved the failure of a bidder to acknowledge an 


addendum incorporating a wage rate determination, rather than an ex- 
pired wage rate determination. ‘The unpublished decision, B—154443, 
June 29, 1964, involved correction of contract wages where the adver- 
tised conditions contained an inadvertent error, rather than a situation 
where the wage determination had expired. The decision of May 8, 
1953, B-106987, involved the amendment of a contract to include mini- 
mum wage rates where the wage rates included in the contract were 
based on a determination which had expired prior to issuance of the 
invitation upon which the contract was awarded, and not a situation 
where the contracting agency refused to award a contract on an invita- 


tion containing an expired determination. Moreover, the applicability 
of this decision was discussed and limited in 42 Comp. Gen. 410. 
Concerning your contentions that the cost to the Government will be 
less, and the other bidders will not be prejudiced, by acceptance of your 
bid, it has been the position of our Office and the courts that the strict 


maintenance of competitive bidding procedures, required by law in 
connection with the letting of public contracts, is infinitely more in the 
public interest than the obtaining of a possible pecuniary advantage in 
a particular case by a violation of the rules. 17 Comp. Gen. 554; 34 


id, 82; United States v. Brookridge Farm, 111 F. 2d 461, 463; City of 
Chicago v. Mohr, 216 Tl. 320, 74 N.E. 1056. 


In accordance with the foregoing, we find no legal basis upon which 
we may properly object to the Department’s failure to award a contract 
to you, and your protest is therefore denied. 


[B-157983] 


Compensation—Double—Holding Two Offices—Illegal Appoint- 
ment—Refund of Compensation 


A member of the uniformed services retired as a temporary warrant officer and 
employed as a civilian who at the time of filing notice of election under section 
201(f) of the Dual Compensation Act, approved August 19, 1964, is discovered 
to have been appointed in contravention of the prohibition in section 2 of the 
dual office holding act of 1894 is not entitled to retain the compensation received 
for services performed under the illegal civilian appointment prior to December 
1, 1964, the effective date of the repeal of section 2 of the 1894 act by the 1964 
act, the retroactive removal of the 1894 prohibition provided in section 201(h) 
of the 1964 act having no application to a Regular member who served on active 
duty in a temporary warrant officer grade and was retired in that grade, nor 
may the de facto rule be applied to nullify the effect of a statutory provision. 


Compensation—Periodic Step-Increases—Waiting Period Com- 
mencement—Erroneous Appointment 


When the civilian appointment of a retired officer is found to have violated the 
prohibition in section 2 of the dual office holding act of 1894, the appointment hav- 
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ing been made prior to the repeal of the section by the Dual Compensation Act, 
approved August 19, 1964, and the compensation received prior to December 1, 
1964, the effective date of the repeal, is required to be refunded, no part of the 
civilian service of the employee may be counted to qualify him for a within-grade 
increase under 5 U.S.C. 1121(a), nor may the service be counted toward com- 
pletion of the 1-year time in grade requirement of the Whitten Amendment, 5 
U.S.C. 43 note, requirements which may not be satisfied by repayment of the 
compensation illegally paid to the employee, and the waiting period, at the 


minimum step of the grade, for a within-step increase and for Whitten Amend- 
ment purposes commences December 1, 1964. 


Legislation—Retroactive Effect 

Legislation enacted to relieve an employee of liability to repay compensation 
received prior to December 1, 1964 under an appointment that contravened the 
prohibition in section 2 of the dual office holding act of 1894, repealed effective 
December 1, 1964, by the Dual Compensation Act, approved August 19, 1964, 
would not have the effect of retroactively excepting the employee from the 
restriction in section 2, or otherwise validating the appointment, and unless 
worded to validate the illegal civilian employment, no part of that employment 
would be creditable for the purposes of a within-grade increase, 5 U.S.C. 1121a, 
nor for the 1-year time in grade requirement of the Whitten Amendment, 5 U.S.C. 
48 note. 


To the Chairman, United States Civil Service Commission, Decem- 
ber 13, 1965: 


On November 4, 1965, you requested our views concerning the ap- 


plication of section 1310 of the Supplemental Appropriation Act of 
1952, as amended (Whitten Amendment), 5 U.S.C. 43 note, to the 
promotion of a retired officer who, prior to December 1, 1964, the 
effective date of the Dual Compensation Act, Public Law 88-448, ap- 
proved August 19, 1964, 78 Stat. 484, 5 U.S.C. 3101 note, was appointed 
to a civilian position in contravention of the former dual office holding 
act of 1894, 5 U.S.C. 62 (1958 Ed.). 

You say that in several instances retired officers who were employed 
before the effective date of the Dual Compensation Act, discovered 
upon filing notice of election under section 201(f), 5 U.S.C. 3102(f), 
thereof that their appointment had been illegal under the 1894 act. 
The instances involved Navy enlisted men with temporary officer or 
warrant officer rank who were retired in such grade on 20 years of 
service. You also say you have advised the inquiring agencies that 
in the absence of relief legislation, the only course you could see open 
was to issue personnel actions correcting the effective dates of the 
appointments to December 1, 1964. You point out, however, that 
such advice was predicated upon the assumption that when salary 
for the periods prior to December 1, 1964, was required to be refunded 
the service for such prior periods could not be recognized for pay 
purposes and, therefore, new waiting periods at the minimum steps 
of the grades would begin on that date. You also point out that since 
the employees had met the competitive requirements and there had 
been no violation of any law or regulation administered by the Com- 
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mission, the Commission itself would not require any corrective action 
and would recognize the service for qualification purposes. 

Specifically, you refer to the case of an employee who had been 
promoted after December 1, 1964, after having served more than a 
year in the grade immediately below that to which promoted and before 
he or the agency was aware that a part of the qualifying period re- 
quired for promotion was served under an illegal appointment. In 
view thereof you present the following questions: 

1. Is it required that the promotion be canceled and that the employee refund 
the difference in salary between the two grades since the date of promotion, and 
that December 1, 1965, be treated as the earliest date on which he can be 
promoted (in the absence of prospective approval by the Commission before that 
date of a “meritorious exception” requested by the agency head)? Or may the 
requirements of law in this particular situation be considered to be satisfied 


by the collection from the employee of all salary accruing before December 1, 
1964? 

2. Also, is it required, as was assumed, that such an employee who has reached 
the second or higher step of his grade be returned to the minimum step as of 
December 1, 1964, and that a new waiting period be considered to have begun 
on that date? 

3. If legislation is obtained in such a case relieving the employee of any 
liability to repay the salary received before December 1, 1964, is the service 
during that period then creditable for pay purposes to the same extent as 
though it had not been in violation of the 1894 act? 


It is not questioned that the appointment under which the employee 
served prior to December 1, 1964, was prohibited by section 2 of the 
act of 1894 and while section 201(h), 5 U.S.C. 3102(h), of Public 
Law 88-448, supra, retroactively removed the prohibition so far as it 
applied to nonregular members of the Armed Forces who served on 
active duty in a temporary warrant officer grade and who so retired, 
such relief was not granted retroactively to Regular members of the 
Armed Forces similarly situated and, therefore, is not applicable 
here. 

We have held that the de facto rule may not be applied to nullify 
the effect of a statutory provision. See 36 Comp. Gen. 230 and de- 
cisions cited therein. The civilian appointment here involved was 
illegal from inception and the employee is not entitled to retain the 
compensation for the service performed thereunder prior to Decem- 
ber 1, 1964, the effective date of the repeal of section 2 of the act of 
July 31, 1894, as amended, 5 U.S.C. 62 (1958 Ed.), which invalidated 
such appointment. Since the civilian employment prior to December 
1, 1964, was invalid no part thereof may be counted for the purpose of 
qualifying the employee for a within-grade increase under 5 U.S.C. 
1121(a), and neither may it be counted toward completion of the 
1-year time in grade requirement specified in the Whitten Amend- 
ment, supra. Rather, the waiting period for both step-increases pur- 
poses and Whitten Amendment purposes must be regarded as com- 
mencing on December 1, 1964. Moreover, the employee may not 
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satisfy the requirements of those laws by repayment of compensation 
illegally paid to him prior to December 1, 1964. Questions 1 and 2 
are answered accordingly. 

The answer to question 3 would be dependent upon the wording of 
such legislation that might be enacted. Legislation which would 
merely relieve the employee of liability to repay the salary received 
before December 1, 1964, would not have the effect of retroactively 
excepting him from the restriction in section 2 of the of 1894 or other- 
wise validating the appointment made contrary to that act. Unless 
the legislation is worded in such a manner as to validate the illegal 
civilian employment, no part of that employment would be creditable 
for step-increase or Whitten Amendment purposes. Question 3 is 
answered accordingly. 


[[B-158037] 


Meetings—Attendance, Etc., Fees—Research and Development 
Funds 


The purchase of a sponsorship membership in the amount of $3,000 in the 
Third International Congress of Nephrology, meeting to exchange scientific 
knowledge, by the Veterans Administration Department of Medicine and Surgery 
to further the research functions authorized in 38 U.S.C. 4101, may not be con- 
sidered a valid expenditure that is chargeable to funds appropriated to the 
Department for research, absent congressional approval, and the conference 
scheduled for September 1966, time permits the disclosure of the proposed 
membership purchase, the request for funds, and the obtaining of the 
acquiescence of the Congress to sponsoring a support membership. 


To the Administrator, Veterans Administration, December 13, 
1965: 

Your letter of November 12, 1965, requests a decision as to whether 
medical research funds may be used by the Veterans Administration 
Department of Medicine and Surgery, to purchase a membership in 
the “Third International Conference [Congress] of Nephrology.” 
The Congress will be held in the District of Columbia in September 
1966. 

You state that the objectives of the Congress are several, including 
the promotion of exchange of scientific information relating to kidney 
research and transplantation problems. You advise that although it 
is hoped that public funds will be available, additional support will 
be needed. The Veterans Administration has been requested to spon- 
sor a membership in the coming Congress at a cost of $3,000. You 
advise that for the sponsorship the Veterans Administration will 
receive a $10 reduction in the individual registration fees of those 
planning to attend. The Department of Medicine and Surgery is of 
the opinion that the Veterans Administration employees who attend 
the Congress will gain considerable knowledge by the various discus- 
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sions and papers presented by scientists from a number of foreign 
countries in the field of kidney research. 

You refer to 38 U.S.C. 4101 which provides that the functions of 
the Veterans Administration Department of Medicine and Surgery 
“shall be those necessary for a complete medical and hospital service, 
including research, as prescribed by the Administrator pursuant to 
this chapter and other statutory authority, for the medical care and 
treatment of veterans.” 

Also, you direct our attention to certain provisions in the Inde- 
pendent Offices Appropriation Act, 1966, 79 Stat. 520, under the 
heading “Veterans Administration,” subheadings “Medical Ad- 
ministration and Miscellaneous Operating Expenses” and “Medical 
and Prosthetic Research,” respectively, which read, in part, as 
follows: 

For expenses necessary for administration of the medical, hospital, domi- 
ciliary, construction and supply, research, employee education and training 


activities, as authorized by law, $13,496,000 * * *. 
* - * s * - ” 


For expenses necessary for carrying out programs of medical and prosthetic 
research and development, as authorized by law, * * * $40,893,000 * * *. 


You refer to our decision of November 29, 1961, B—147552, wherein 
we stated that we would not object to the Maritime Administration 
using its appropriation for research and development to assist in 
meeting the expenses of a conference concerning cargo handling on 
ships, since it was actively engaged in research activities on the con- 
ference subject. You state that the Veterans Administration likewise, 
has specific authority to conduct research and funds have been appro- 
priated for this purpose; and that research in the area of nephrology, 
particularly nephritis, pyelonephritis and transplantation problems 
are of prime concern and are of the principal concerns of the research 
program of the Department of Medicine and Surgery. 

Our decision of November 29, 1961, B-147552, involved a confer- 
ence which would not have been held if three Federal agencies had 
not underwritten the total cost of the conference, as distinguished 
from purchasing a membership therein. There is nothing in your 
letter to indicate the Congress referred to therein will not be held if 
the Veterans Administration does not sponsor a membership or that 
the benefits of the discussions and papers presented at the Congress 
cannot be obtained unless the Veterans Administration purchases a 
membership therein. 

In any event, while we did not object in our decision of November 
29, 1961, to the Maritime Administration paying part of the confer- 
ence expenses, we advised the Administrator that if this procedure 
was to be used generally to secure research data, the matter should 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 335 


be fully disclosed to the Congress prior to such general use. In view 
thereof, and inasmuch as the Third International Congress of Ne- 
phrology involved in the instant case is not to be held until September 
1966, it is our view that before your appropriations are used to pur- 
chase a membership in the Congress the matter should be fully dis- 
closed to the Congress and funds specifically requested for such 
purpose and the acquiescence of the Congress obtained. 


[B-157867] 


Gratuities—Mustering-Out Pay—Time for Filing Claims 


The claim of an officer of the uniformed services honorably discharged as an 
enlisted man from the Air Force to enlist in the Regular Army prior to July 16, 
1952, who failed to file an application for mustering-out pay prior to the pre- 
scribed deadline, midnight July 16, 1959, may not be considered either on the 
basis of Public Law 89-50, approved June 24, 1965 (38 U.S.C. 2104). authorizing 
officers integrated into a Regular component of an armed force after June 26, 
1950, and before July 16, 1952, who failed to make application for mustering-out 
pay before the statutory deadline to file for such pay before January 31, 1966, 
or on the basis of Dowling v. United States, 156 Ct. Cl. 288 (1962), holding 
reservists serving on active duty in a temporary officer (without component) 
status are entitled to mustering-out pay incident to an appointment in a Regular 
component, and the officer having been discharged from the Air Force in an 
enlisted status on January 9, 1952, neither Public Law 89-50 nor the Dowling 
case, applicable to officers, overcomes his failure to timely claim mustering-out 
pay. 


To Major Robert Sanabria, December 14, 1965: 


Further reference is made to your letter of October 5, 1965, in effect 
requesting a review of the action taken on your claim for mustering- 
out payment incident to your honorable discharge from the Air Force 
on January 9, 1952, to enlist in the Regular Army. 

Our record shows that on January 3, 1951, you enlisted in the Air 
Force and served until January 9, 1952, when under applicable regu- 
lations you were honorably discharged in order to enlist in the Army 
the following day. On March 19, 1953, you were honorably dis- 
charged from the Army in order to accept an appointment as a second 
lieutenant in the Army Reserve and since that date you have served 
continuously on active duty in that component and in the Army of 
the United States. Apparently, you were never paid mustering-out 
pay incident to your discharge on January 9, 1952, and consequently 
you presented a claim therefor with the Army and later with the Air 
Force. After denial of your claims, your appeal, contained in a letter 
dated June 2, 1964, was forwarded by the Air Force Accounting and 
Finance Center, Denver, Colorado, to our Claims Division for dispo- 
sition. By settlement dated September 25, 1964, the Claims Division 
disallowed the claim for the reason that your application for muster- 
ing-out pay was not filed with the administrative office prior to 
midnight, July 16, 1959, the deadline date, as set forth in the law 
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and governing regulations, for applications for mustering-out pay for 
service prior to July 16, 1952. 

By letter dated September 2, 1965, you requested our Claims Divi- 
sion to reconsider your claim for mustering-out pay on the basis of 
Public Law 89-50, approved June 24, 1965. In response, you were 
advised on September 22, 1965, that Public Law 89-50 is not appli- 
cable in your case since that law extends the time for the filing of 
claims for mustering-out pay by certain classes of officers whereas you 
were honorably discharged as an enlisted member. 

You say in your letter of October 5, 1965, that it is obvious, except for 
the time limitation, that your claim for mustering-out pay is valid and 
that it is clear that the intent of the Congress in passing Public Law 
89-50 was to enable those men who were otherwise qualified to receive 
the payments due them. 

Public Law 89-50, approved June 24, 1965, 79 Stat. 173, 38 U.S.C. 
2104, on which you base your claim, provides in pertinent part as 
follows: 

Sec. 2. Section 2104 of title 38, United States Code, is amended by inserting the 

following new sentence after the first sentence thereof: “Notwithstanding the 
first sentence of this section or section 7la of title 31, a member of the Armed 
Forces entitled to mustering-out payment who was discharged or relieved from 
active service as an officer of an armed force under honorable conditions before 
July 16, 1952, for the purpose of appointment as a warrant officer or commissioned 
officer in a regular component of an armed force, shall, if application is made 
before January 31, 1966, be paid mustering-out payment by the Secretary con- 
cerned beginning within one month after application has been received and 
approved.” [Italics supplied.] 
Army regulations implementing the above law are contained in Depart- 
ment of the Army Circular No. 35-6, dated July 19, 1965, and expressly 
states in section 2 thereof that the personnel covered by Public Law 
89-50 are officers who were serving on active duty between June 27, 
1950 and July 16, 1952, as set forth below : 

2. The personnel covered by P.L. 89-50 are officers who were serving on active 
duty in a pay grade below major at the time of integration in the Regular Army 
between the dates of 27 June 1950 and 16 July 1952. These officers’ entitlement 
to payment was not conceded until 1962, a date subsequent to the time limitation 
for filing claims. P.L. 80-50 now extends the time limit for this group of 
officers to file claims through 30 January 1966. 

The legislative history of Public Law 89-50 clearly shows that it was 
enacted to benefit only a relatively small number of officers who became 
members of Regular components after having first been members of 
the Army or the Air Force without specification of component and had 
their entitlement to mustering-out pay established only as a result of a 
Court of Claims decision in 1962. Payment of mustering-out pay to 
such officers was denied under the holding in our decision of March 13, 
1957, 36 Comp. Gen. 645, in answer to question la. Subsequently, the 
United States Court of Claims held in the case of Dowling v. United 
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States, 156 Ct. Cl. 283 (1962), that. under the applicable law reservists 
serving on active duty in a temporary officer (without component) 
status are entitled to mustering-out pay incident to an appointment in 
a Regular component. In our decision of June 21, 1962, 41 Comp. 
Gen. 812, we said that we would follow the ruling in the Dowling case. 
It will be seen from the foregoing that Public Law 89-50 is applicable 
only to the relatively small number of officers who were integrated into 
the Regular Army or Air Force after June 26, 1950, and before July 16, 
1952, and who were otherwise precluded from receiving the mustering- 
out pay by reason of their failure to make application therefor prior 
to the statutory deadline date of July 17, 1959. 

Inasmuch as you were discharged from the Air Force on Janu- 
ary 9, 1952, as an enlisted member, neither the ruling in the Dowling 
case nor Public Law 89-50 is for application in your case. Therefore, 
and since it is established by the record that you did not apply for the 
mustering-out pay prior to July 17, 1959, there is no legal authority for 
payment of such pay to you. 

Concerning your statement as to whom or which agency of the 
Government you may apply “to override” our decision, you are advised 
that the decisions of the Comptroller General are final and conclusive 
upon the Executive branch of the Government. See 31 U.S.C. 71, 74. 
However, the United States Court of Claims has jurisdiction to con- 
sider certain claims against the Government if action is filed in that 
court within 6 years following the date on which the claim first 
accrued. 


[[B-158053] 


Bids—Late—Processing and Delivery by Government 


A late bid forwarded by certified mail, which but for a 3-day delay in the 
mails could have reached the contract post office, located approximately one-fifth 
of a mile from the bid opening office, 5 minutes before the time scheduled for 
the opening of bids, an insufficient length of time for the processing and delivery 
of the bid, may not qualify for consideration as a late bid timely mailed, para- 
graph 2-303 of the Armed Services Procurement Regulation and the invitation 
for bids requiring bids to be received in the office designated not iater than 
the exact time set for the bid opening, and providing that to warrant considera- 
tion of a mailed bid received after bid opening but prior to award, a bidder 
must establish use of registered or certified mail and that failure of timely 
arrival was due to delay in the mails, or having timely arrived, the bid was 
mishandled at the installation, and it is not sufficient to establish but for the 
mail delay a bid would have timely arrived, but a bidder must also prove that 
his bid would have arrived sufficiently early to be delivered on time to the 
designated office under normal circumstances. 


To Ronald Tool & Manufacturing Company, December 14, 1965: 


Reference is made to your protest of November 2, 1965, and subse- 
quent correspondence, copies of which have been furnished to this 
Office by Senator Williams, Senator Case, and Congresswoman 
Dwyer, against the decision of the Defense Supply Agency (DSA) 


235-533 O - 67 - 24 
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not to consider a bid submitted by you under Invitation for Bids 
(IFB) No. DSA-4-66-1406, issued September 15, 1965, by the De- 
fense General Supply Center (DGSC), Richmond, Virginia. 

The IFB solicited bids to furnish 12,000 packages of splice sets for 
delivery f.o.b. destination to five designated locations and stipulated 
that bids would be opened by 2:30 p.m., Eastern Standard Time, on 
October 15, 1965. Bidders were instructed to address their bids to 
the Directorate of Procurement and Production, Defense General 
Supply Center, Richmond. 

Articles 3(a) and 6 of the Bidding Instructions, Terms and Con- 
ditions (Supply Contract), Standard Form 33A read as follows: 


3. SUBMISSION OF BIDS.—(a) Bids and modifications thereof shall be 
enclosed in sealed envelopes, addressed to the office specified in the Invitation 
for Bids, with the name and address of the bidder, the date and hour of 
opening, and the invitation number on the face of the envelope. Telegraphic 
bids will not be considered unless authorized by the Invitation; however, bids 
may be modified by telegraphic notice, subject to paragraph 6, below. 

6. LATE BIDS AND MODIFICATIONS OR WITHDRAWALS.—(a) Bids 
and modifications or withdrawals thereof received at the office designated in the 
Invitation for Bids after the exact time set for opening of bids will not be 
considered unless: (1) they are received before award is made; and either (2) 
they are sent by registered mail, or by certified mail for which an official dated 
post office stamp (postmark) on the original Receipt for Certified Mail has been 
obtained, or by telegraph if authorized, and it is determined by the Government 
that the late receipt was due solely to delay in the mails, or delay by the 
telegraph company, for which the bidder was not responsible; or (3) if sub- 
mitted by mail (or by telegram if authorized), it is determined by the Govern- 
ment that the late receipt was due solely to mishandling by the Government after 
receipt at the Government installation: Provided, That timely receipt at such 
installation is established upon examination of an appropriate date or time 
stamp (if any) of such installation, or of other documentary evidence of receipt 
(if readily available) within the control of such installation or of the post office 
serving it. However, a modification which makes the terms of the otherwise 
successful bid more favorable to the Government will be considered at any time 
it is received and may thereafter be accepted. 

(b) Bidders using certified mail are cautioned to obtain a Receipt for Certified 
Mail showing a legible, dated postmark and to retain such receipt against the 
chance that it will be required as evidence that a late bid was timely mailed. 

(c) The time of mailing of late bids submitted by registered or certified mail 
shall be deemed to be the last minute of the date shown in the postmark on the 
registered mail receipt or registered mail wrapper or on the Receipt for Certified 
Mail unless the bidder furnishes evidence from the post office station of mailing 
which establishes an earlier time. In the case of certified mail, the only ac- 
ceptable evidence is as follows: 

(1) Where the Receipt for Certified Mail identifies the post office station of 
mailing, evidence furnished by the bidder which establishes that the business 
day of that station ended at an earlier time, in which case the time of mailing 
shall be deemed to be the last minute of the business day of that station; or 

(2) An entry in ink on the Receipt for Certified Mail showing the time of 
mailing and the initials of the postal employee receiving the item and making 
the entry, with appropriate written verification of such entry from the post 
office station of mailing, in which case the time of mailing shall be the time 
shown in the entry. If the postmark on the original Receipt for Certified Mail 
does not show a date, the bid shall not be considered. 


On Friday, October 15, the two bids which had been timely received 
were opened as scheduled. On Monday, October 18, there was received 
at 12:21 p.m., at the DGSC mail room, a bid from your company which 
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had been entered on the Register of Certified Mail at the DGSC con- 
tract post office on the same date before 11:10 a.m. Postmarks on 
the bid envelope showed that it had been mailed in New Jersey (city 
illegible) in the afternoon of October 14, the day preceding the sched- 
uled bid opening. 

At the request of the contracting officer, your company forwarded 
to DGSC the certified mail receipt bearing a Cranford, New Jersey, 
postmark dated October 14, but no time, and a statement from the 
Cranford postmaster that the business hours at such post office ter- 
minate at 5:00 p.m., Monday to Friday, inclusive. Inquiry of postal 
officials at the Richmond post office, which serves the DGSC, disclosed 
that under normal circumstances a letter so mailed by 5:00 p.m. at 
Cranford would have arrived at the Richmond post office at 11:45 a.m. 
the next day and would have been placed on a truck leaving the Rich- 
mond post office at 1:30 p.m. and scheduled to arrive at 2:25 p.m. at 
the contract post office at the DGSC. From officials at the contract 
post office, it was ascertained that the letter would have been sorted, 
entered on a postal register, and delivered to the DGSC mail distribu- 
tion service, where it would be entered on another register and then 
immediately delivered to the bid clerk in the Procurement Division 
Bid Section. The time required for such operations, it is stated, varies 
but is never less than 5 minutes. Accordingly, on the basis that 
the bid could not have been delivered in time for the bid opening even 
under normal conditions, you were advised by the contracting officer, 
in a letter dated November 1, that your late bid would not be con- 
sidered for award but would be held unopened until after award before 
its return to you. 

In a telephone conversation of November 2, confirmed by a letter of 
the same date, you protested the action of the contracting officer. By 
letter of November 12, another contracting officer advised you of the 
information obtained from the postal officials of both the Richmond 
and the DGSC contract post offices and again denied the protest stat- 
ing that the bid, as mailed, would not have been timely delivered to 
the bid opening office, the DGSC post office being some distance there- 
from. In this connection, it is our understanding that the. building 
which houses the contract post office is approximately one-fifth of a 
mile from the building in which the Directorate of Procurement and 
Production is located. 

You contend that since your bid could have reached the DGSC at 
2:25 p.m., 5 minutes prior to the scheduled bid opening, it was timely 
mailed as contemplated by the IFB. Additionally, you question why 
your protest was reviewed by a contracting officer and not a higher 
DSA official; why the bid opening could not be scheduled later than 
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2:30 p.m. to allow for any bids in the last mail pickup; or why the 
post office (presumably the DGSC contract post office) was not checked 
for bids before the bid opening. 

It is the position of DSA that the bid, though actually delayed in 
the mails, would not under normal circumstances have timely reached 
the bid opening office, the 5 minutes between the time of arrival of the 
bid at the DGSC post office and the scheduled time of bid opening 
being considered by DSA as insufficient to permit the necessary proc- 
essing of the mail at the post office and delivery to the designated office 
of Directorate of Procurement and Production. Accordingly, DSA 
recommends that the protest be denied. 

The consideration of late mailed bids on the procurement in question 
is governed not only by the terms of the IFB but by the provisions 
of the Armed Services Procurement Regulation (ASPR), issued in 
implementation of the applicable procurement statute and having the 
full force and effect of law. ASPR 2-303.1 provides that a bid re- 
ceived in the office designated in the invitation for bids after the exact 
time set for bid opening is a late bid even though it may be received 
only 1 or 2 minutes late. ASPR 2-303.2 reads in part, as follows: 


2-308.2 Consideration for Award. A late bid shall be considered for award 
only if: 

(i) itis received before award ; and either 

(ii) it was sent by registered mail, or by certified mail for which an official 
dated post office stamp (postmark) on the original Receipt for Certified Mail 
has been obtained, or by telegraph if authorized, and it is determined that the 
lateness was due solely to a delay in the mails (based on evidence pursuant 
to 2-303.3), or to a delay by the telegraph company for which the bidder was 
not responsible ; or 

(iii) if submitted by mail (or by telegram where authorized), it was received 
at the Government installation in sufficient time to be received at the office desig- 
nated in the invitation by the time set for opening and, except for delay due to 
mishandling on the part of the Government at the installation, would have been 
received on time at the office designated. The only evidence acceptable to estab- 
lish timely receipt at the Government installation is that which can be estab- 
lished upon examination of an appropriate date or time stamp (if any) of such 
installation, or of other documentary evidence of receipt at such installation (if 
readily available) within the control of such installation or of the post office 
serving it. 


ASPR 2-303.3 includes the following provisions relating to late bids 
transmitted by certified mail: 


* * * * * * * 


(b) Certified Mail. The time of mailing of a late bid mailed by certified mail 
for which a postmarked Receipt for Certified Mail was obtained shall be deemed 
to be the last minute of the date shown in the postmark on such receipt, except 
where (i) the Receipt for Certified Mail identifies the post office station of mailing 
and the bidder furnishes evidence from such station that the business day of that 
station ended at an earlier time, in which case the time of mailing shall be 
deemed to be the last minute of the business day of that station; or (ii) an entry 
in ink on the Receipt for Certified Mail, showing the time of mailing and the 


initials of the postal employee receiving the item and making the entry, is 
appropriately verified in writing by the post office station of mailing, in which 
case the time of mailing shall be the time shown in the entry. If the postmark 
does not show a date, the bid shall be deemed to have been mailed too late. 
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(c) Delivery Time. Information concerning the normal time for mail delivery 
shall be obtained by the purchasing activity from the postmaster, superintendent 
of mails, or a duly authorized representative for that purpose, of the post office 
serving that activity. When time permits, such information shall be obtained in 
writing. 


ASPR 2-303.6 provides for written notification to late bidders by 
the contracting officer or his authorized representative when available 
evidence indicates a late bid cannot be considered. In the case of 
any late bid transmitted by certified mail, however, the bidder 
will be requested to furnish the original postmarked mail receipt 
and evidence of time of mailing. ASPR 2-303.7 requires that 
late bids which are not considered for award shall be held unopened 
until after award and then returned to the bidder unless otherwise 
disposed of pursuant to request of, or agreement by, the bidder. 

ASPR 2-407.9 requires that the contracting officers consider all pro- 
tests against award, whether before or after award, and notify the pro- 
tester in writing of the final decision on a written protest. However, 
contracting officers may obtain the views of our Office on protests before 
award. 

Under the provisions of ASPR 2-303 and the language quoted above 
from the IF'B, bids were required to be received in the office designated 
in the IFB not later than the exact time set for bid opening. To 
warrant consideration of a mailed bid received at such office after bid 
opening but prior to award, a bidder was required to establish either 
that he had used registered or certified mail and the failure of the bid 
to arrive timely at the designated office was due solely to a delay in the 
mails or that the bid actually had arrived at the Government installa- 
tion before the specified bid opening time and but for mishandling by 
the Government at the installation it would have timely arrived at the 
designated office. It is not sufficient under such provisions that the 
bidder establish that a bid delayed in the mail could have arrived at the 
Government installation before bid opening time. He must also prove 
that such bid could have arrived sufficiently early to assure its timely 
delivery under normal circumstances to the designated bid opening 


office, in this case the Directorate of Procurement and Production. 
The facts set forth show that even without a delay in the mail. your bid, 


mailed at 5:00 p.m. from Cranford, New Jersey, on Thursday, October 
14, would not have arrived at the DGSC until 2:25 p.m. on Friday, 
October 15, and certainly not at the Directorate of Procurement and 
Production at the DGSC by the 2:30 p.m. bid opening time. Accord- 
ingly your bid does not qualify for consideration as a late bid that was 
timely mailed. 


As to the provisions relating to mishandling at the Government in- 


stallation, it. will be noted that such exception applies only when the 
late bid had actually arrived at the Government installation before the 
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specified time of bid opening in sufficient time to assure its timely 
delivery to the designated office. Since your bid did not arrive at the 
DGSC until 3 days after the scheduled time of bid opening, it does 
not come within the exception. In any event, it is to be noted that 
there is no evidence of any mishandling of the bid by the DGSC. 

Concerning the fact that the decision on your protest against the 
contracting officer’s decision to disregard your bid was signed by 
another contracting officer, it is to be noted that such action was proper 
under the provisions of ASPR 2-407.9. 

Regarding your assertion that the bid opening should have been 
scheduled later to allow for the last mail pickup, it may well be that 
such procedure would have been feasible and appropriate. However, 
it was within the discretion of DSA to fix the time of bid opening and 
once such time was established it became the responsibility of all bid- 
ders to see that their bids were received at the time and place desig- 
nated in the IFB for bid opening. In this connection, we have held 
that the fact that the mail service to a designated place might not be as 
good as some might desire will not relieve any bidder of the responsi- 
bility for mailing his bid in time to be received at the designated place 
prior to the scheduled opening. B-151683, June 27, 1963. 

With respect to your contention that the procuring activity should 
have checked the DGSC post office before the 2:30 p.m. bid opening to 
ascertain whether any bids were included in the mail delivery to such 
post office at 2:25 p.m., it appears unlikely that the mail could have 
been sorted soon enough to locate any such bids by 2:30 p.m. In any 
event, both the IFB and the applicable procurement regulation re- 
quired the physical receipt of the bid at the Directorate of Procure- 
ment and Production by 2:30 p.m., and its receipt at the DGSC post 
office therefore would not meet such requirement. 

For the reasons stated, we find no legal basis to question the action 
of the procuring activity. Accordingly, we must concur with the 
recommendation of DSA that your bid may not be considered for 
award. 

[B-158010] 


Pay—Withholding—Dehbt Liquidation—Bankruptcy of Member 


The deductions from the pay of an enlisted member of the uniformed services 
without his consent after he had filed a petition in bankruptcy listing his debt to 
the Government for the excess cost of shipping a house trailer on his schedule of 
debts were improper in view of the pending bankruptcy proceedings, which later 
terminated in a discharge, providing legal protection for the bankrupt against 
any action to recover the debt, and the amount collected from the member, sub- 
sequently discharged under other than honorable conditions for failure to pay 
just debts, should be refunded to him, and upon the final audit of the member’s 
account through date of discharge, although no right of set-off exists to recover 
the excess cost of shipping the house trailer, the discharge in bankruptcy pro- 
tecting the bankrupt from recovery of the indebtedness, a debt to the Government 
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incurred after the filing of the bankruptcy proceedings and not included in the 


discharge may be collected by set-off against the final account, the bankruptcy 
proceedings having no bearing on the liquidation of subsequent debts. 


To Lieutenant Colonel B. A. Gresick, Department of the Army, De- 
cember 15, 1965: 


Reference is made to your letter of August 31, 1965, FINCY-T, for- 
warding the file concerning an indebtedness in the case of Orbin Wade 
Wampler, a former enlisted man of the Army, RA 13 333 114, who 
was discharged under other than honorable conditions (failure to pay 
just debts) on April 28, 1965. The indebtedness of $325.63, which 
represents excess cost of shipment of Mr. Wampler’s house trailer, was 
collected by deductions from his Army pay after August 17, 1964, on 
which date he filed a petition in bankruptcy listing that debt on his 
schedule of debts. He was discharged as a bankrupt on June 2, 1965, 
and the case was closed by the court on June 14, 1965. The questions 
presented by you are as follows: 

There exists a doubt as to the amount of the liability of the debtor and entitle- 
ment to refund should such collections be deemed erroneous. 

The question is also raised as to right to setoff if an indebtedness is reflected 
in a final audit of the member’s account through date of discharge. 

The file forwarded by you shows that in July 1964 Mr. Wampler 
protested the amount of the indebtedness but when he filed his peti- 
tion in bankruptcy he included the entire amount of $325.63 in his 
schedule as a debt owed by him to the United States. Apparently, 
therefore, he acknowledged the amount of the debt, $325.63, as correct. 

A member of the military service is within the classes of persons 
specified in section 4 of the act of July 1, 1898, ch. 541, 30 Stat. 547, as 
amended, 11 U.S.C. 22(a), as entitled to the benefits of voluntary 
bankruptcy. See Audubon v. Shufeldt, 181 U.S. 575 (1901). The 
claim of the United States against Mr. Wampler was a provable debt 
subject to release by a discharge in bankruptcy and since such dis- 
charge was effected the United States could not, after date of bank- 
ruptcy, August 17, 1964, collect the discharged debt or any part thereof 
by set-off against his currently accruing Army pay without the mem- 
ber’s consent. See 22 Comp. Gen. 330 and 1119. Although it has been 
held that a discharge in bankruptcy does not extinguish the debt and 
a moral obligation to pay continues, the discharge in bankruptcy does 
provide complete legal protection for the bankrupt against any action 
brought thereafter to recover such debt. See 22 Comp. Gen. 330, 334, 
and cases cited therein. Compare Gore v. Gorman’s, Inc., 143 F. Supp. 
9 (1956). 

Ordinarily an administratively determined debt of an enlisted 
member of the Army may be liquidated by deducting monthly in- 
stallments, not in excess of two-thirds of his total pay, as authorized 
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in 37 U.S.C. 1007(c), within certain limitations. See 39 Comp. Gen. 
46. However, a debt included on a bankrupt’s schedule of debts is 
no longer subject to collection against his wishes. 

Your letter of August 31, 1965, indicates that you intended to 
enclose copies of Mr. Wampler’s military pay vouchers showing col- 
lection of the indebtedness by deduction of $150 per month in August 
and September 1964 and the balance, $25.63, in October 1964. The 
copies of pay vouchers were not received. Nor was there furnished 
sufficient information to determine the rates of pay accruing to Mr. 
Wampler during the period when the deductions were made. How- 
ever, it appears that so much of his total pay as had accrued to him 
prior to August 17, 1964, the date of bankruptcy, was properly subject 
to set-off under section 68 of the 1898 act, as amended, 11 U.S.C. 
108 (a), which provides as follows: 


In all cases of mutual debts or mutual credits between the estate of a bankrupt 

and a creditor the account shall be stated and one debt shall be set off against 
the other, and the balance only shall be allowed or paid. 
Since mutuality of debits and credits must exist at the time the peti- 
tion in bankruptcy is filed (see Avant v. United States, 165 F. Supp. 
802 (1958), no amount accruing to Mr. Wampler on or after August 
17, 1964, was available for set-off. 

The record shows that in compliance with the Order for Turnover 
issued by the Referee in Bankruptcy on November 17, 1964, the 
finance officer turned over to the Trustee in Bankruptcy $150, repre- 
senting the amount which had been collected from Mr. Wampler’s 
August 1964 pay. His pay account for November 1964 then was 
charged with $150 to recover the amount turned over to the Trustee 
in Bankruptcy, making the total deducted from his Army pay on 
account of this indebtedness, $475.63. Whether or not the amount 
of $150, which was withheld from his August 1964 pay and turned 
over to the Trustee in Bankruptcy, exceeded the total pay available 
for set-off as of August 17, 1964, cannot be determined on the basis 
of the information furnished. However, in view of the disposition 
of that money pursuant to a court order, no further action need be 
taken with regard to that deduction. 

The record furnished does not include any information relative to 
other assets of the bankrupt, in addition to the $150 turned over by 
the finance officer, or relative to distribution of such assets pursuant 
to the proceedings in bankruptcy. It is assumed that such assets, if 
any, and the $150 were applied as provided by law. 

Since the deductions from Mr. Wampler’s pay in September 1964 
($150), October 1964 ($25.63) and November 1964 ($150), were 
improper in view of the bankruptcy proceedings which were then 
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pending, and which later terminated in a discharge, such deductions, 
totaling $325.63, should now be paid to him. Your first question is 
answered accordingly. 

With respect to your second question, if you are referring to the 
possibility that a final audit of Mr. Wampler’s pay account will reflect 
as a debt the remaining balance due the United States for excess cost 
of shipment of his house trailer, which debt was discharged in bank- 
ruptcy, no right to set-off exists for the reasons stated above. How- 
ever, if he incurred a new item of indebtedness after August 17, 1964, 
which was not included in the discharge in bankruptcy, the bank- 
ruptcy proceedings would have no bearing on the liquidation of such 
debt by set-off or otherwise. 


[B-158044] 


Compensation—Promotions—Termination and Reappointment of 
Employee—Interim Nonworkdays 


A temporary employee terminated from grade GS-2 on Friday, October 12, 1962, 
and reappointed as a temporary GS-3 employee on Monday, October 15, is con- 
sidered to have been promoted within the meaning of section 802(b) of the 
Classification Act of 1949, as amended, 5 U.S.C. 1132(b), although technically off 
the rolls on October 14, 1962, the effective date of the Federal Salary Reform 
Act of 1962 (5 U.S.C. 1171 note), and the employee is entitled to step 2 of grade 
GS-3 under the two-step promotion provision of the 1962 act, the removal from 
the rolls on the nonworkdays not having interrupted her continuous service, the 
1962 salary increase effective on the last workday “immediately prior to the 
first day of the first pay period which begins on or after the date of enactment 
of this Act” operates to place the employee in step 2 of grade GS-2 on October 12, 
then the promotion predicated on the increased salary rate entitles the employee 
to step 2 of grade GS-3 as of October 15, 1962, in accordance with the two-step 
promotion requirement of the 1962 act. 


To the Secretary of the Treasury, December 15, 1965: 


This is in reply to letter of November 15, 1965, from the Assistant 
Secretary for Administration, regarding the proper salary to which 
Mrs. Virginia L. Hume is entitled under the provisions of the Federal 
Salary Reform Act of 1962, Public Law 87-793, approved October 11, 
1962, 76 Stat. 841, 5 U.S.C. 1171 note. 

The following facts were set forth in the letter of November 15, 1965: 


* * * Mrs. Hume has received temporary appointments as a Clerk GS-2 during 
several tax filing periods beginning in 1955. On October 11, 1961, she received 
another temporary appointment Not To Exceed December 10, 1962, as Clerk 
GS-2, $3,500 p.a., in the Collection Division. On Friday, October 12, 1962, the 
District Office terminated the appointment of Mrs. Hume and several other GS-2 
temporary employees and reappointed them the following Monday, October 15, 
as temporary employees, GS-3. 

On October 11, 1962, the Salary Reform Act was passed and became eflective 
in IRS on October 14, the first day of the first pay period after the enactment of 
the law. This Act provided salary advances for those employees on the rolls 
immediately prior to the enactment. Technically, Mrs. Hume was off the 
rolls because of our termination. However, no work days were lost and there was 
no real break in service. Had this termination been effective Saturday, Oc- 
tober 13, and the reappointment effective Sunday, October 14, Mrs. Hume, as a 
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result of the new law, would have been automatically entitled to Step 2 of GS-2, 
$3,665. Her “promotion” to GS-3 (which had to be at least the equivalent of 
two steps more than her salary at that time) would have increased her salary 
to $3,925, (the pay for GS-3, Step 2 in October 1962) instead of $3,820, (GS-3, 
Step 1). 

With respect to the initial adjustment of salary rates subsection 
602(b) of the Federal Salary Reform Act of 1962, 5 U.S.C. 1113 note, 
provides in pertinent part as follows: 

(b) The rates of basic compensation of officers and employees to whom 
Compensation Schedule I of the General Schedule set forth in subsection (a) of 
this section applies shall, subject to the provisions of paragraph (10) of this 
subsection, be initially adjusted, effective on the first day of the first pay period 
beginning on or after the date of enactment of this Act, as follows: 

(1) If the officer or employee is receiving basic compensation immediately 
prior to the first day of the first pay period which begins on or after the date of 
enactment of this Act at the first, second, third, fourth, fifth, sixth, or seventh 
scheduled rate, or at the first or second longevity rate of a grade below grade 4 
of the General Schedule of the Classification Act of 1949, as amended, he shall 
be advanced as follows: Employees in step 1 to step 2 of the new schedule; * * * 
{Italics supplied. ] 

In various situations the nonworkdays falling between otherwise 
continuous periods of service are not regarded as interrupting such 
service. For example, the prior regulations of the Civil Service 
Commission pertaining to longevity increases provided that the con- 
tinuous period of service required by law as one of the conditions for 
entitlement to such increases was not broken by a break in service of 
less than four workweeks. The current regulations of the Commis- 
sion pertaining to pay under the Classification Act, 5 CFR 531.202, 
refer to a break in service as one workday in defining the terms “reem- 
ployment” and “transfer.” Also, our decision in 31 Comp. Gen. 215 
(answer to question 6), indicates that the “continuous period of ninety 
days under one or more appointments without a break in service” as 
used in the Annual and Sick Leave Act of 1951, as amended, refers to 
a break in service of one or more workdays. 

In view of the above we believe there is a reasonable basis for the 
view that the term “immediately prior to the first day of the first pay 
period which begins on or after the date of enactment of this Act” 
refers to the last workday before the beginning of the pay period, and 
we so hold. Likewise, we hold that the advancement of the employee 
here involved from the grade GS-2 position she held on Friday, 
October 12, 1962, the last workday preceding the new pay period, to a 
grade GS-3 position on Monday, October 15, 1962, is to be regarded as 
2 promotion within the meaning of section 802(b) of the Classification 
Act of 1949, as amended, 5 U.S.C. 1132(b). We note that the Civil 
Service Commission Regulations define “promotion” as a change of an 
employee, while continuously employed, from one Classification Act 
grade to a higher Classification Act grade. 5 CFR 531.202. 
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We have held that under the language of a salary increase act similar 
to that here involved the increase provided thereby operates only on 
the basic compensation an employee was receiving immediately prior 
thereto and that any promotion effective on the same date would be 
predicated on the increased salary rate. 40 Comp. Gen. 184. Apply- 
ing that rule to the instant case it appears that section 602(b) of the 
1962 salary increase act, swpra, would first operate to place the em- 
ployee in step 2 of grade GS-2. Then section 802(b) of the Classifica- 
tion Act of 1949, as amended by the 1962 act (two step promotion re- 
quirement), would operate to place the employee in step 2 of grade 
GS-3 as of October 15, 1962. 

The employee’s salary rate is for adjustment in accordance with 
this decision. 

[B-156309] 


Quarters Allowance—Additional—Transient Quarters Occupancy 


Members of the uniformed services without dependents under permanent 
change-of-station orders authorizing leave en route who occupy transient type 
quarters before departing the old station or upon arrival at the new station may 
be paid a basic allowance for quarters not to exceed 30 days of such occupancy 
whether or not in a leave status, and regulations to this effect may be issued 
under section 403 of Executive Order No. 11157, the prohibition in 37 U.S.C. 
403(b) against the payment of basic allowances for quarters to members in a 
leave or travel status between permanent duty station not being applicable at 
the permanent station. 


To the Secretary of Defense, December 17, 1965: 


Reference is made to letter of October 22, 1965, from the Assistant 
Secretary of Defense (Comptroller) requesting a decision as to 
whether regulations of the military departments may be amended to 
authorize payment of basic allowance for quarters for not more than 
30 days to a member without dependents who occupies transient type 
quarters at his permanent station while in (1) a leave status or (2) 
a duty status at his permanent station but incident to a permanent 
change of station. 

A discussion pertaining to the matter is set forth in Committee 
Action No. 365 of the Department of Defense Military Pay and 
Allowance Committee. 

In the discussion it is pointed out that under 37 U.S.C. 403(a), 
a member who is entitled to basic pay is entitled to a basic allowance 
for quarters unless the entitlement is otherwise precluded by statute, 
or he does not meet conditions required by regulations promulgated 
by the President for the administration of the section; that section 
402 of Executive Order No. 11157, June 22, 1964, provides that a 
member “shall be entitled” to the allowance in accordance with regula- 
tions unless precluded by statute, and that it therefore would appear 
that the answer to the question would be in the affirmative unless en- 
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titlement either is otherwise precluded by a statutory provision or 
cannot be authorized under the Executive order. Also it is pointed 
out that section 403(f) of Title 37, U.S. Code, may appear to bar 
entitlement ; however, the Committee does not consider that provision 
to be applicable to the circumstances here involved, it being contended 
that the members are not “between permanent stations,” within the 
meaning of that section even though occupancy is incident to a com- 
pleted or to be performed change of station. 

While entitlement of a member without dependents under identical 
circumstances was denied in decision B-156309 of April 16, 1965, the 
Committee believes that that decision was governed by departmental 
regulations (Department of Army Message 972393, dated June 8, 
1964, amending Chapter 5, Army Regulations 37-104) which did not 
entitle the member without dependents although it did entitle mem- 
bers with dependents in like circumstances. The Committee believes 
that if that decision is properly considered as being dictated solely 
by the applicable regulations, then it would appear that the answer to 
the question should be in the affirmative. In this connection, how- 
ever, the Committee discusses various portions of the decision and 
particularly questions the statement in the decision that it was the 
intent of the Executive order (No. 11146) to limit entitlement to basic 
allowance for quarters for a period not to exceed 30 days in connection 
with a permanent change of station to a member with dependents. 

Section 403(a) of Title 37, U.S. Code, provides that, except as pro- 
vided by that section or by another law, members of the uniformed 
services entitled to receive basic pay are entitled to a basic allowance 
for quarters. Subsection (b) provides that except as otherwise pro- 
vided by law, a member of a uniformed service who is assigned to 
quarters of the United States, or a housing facility under the juris- 
diction of a uniformed service, appropriate to his grade, rank or 
rating and adequate for himself, and his dependents, if with depend- 
ents, is not entitled to a basic allowance for quarters. 

Subsection (g) authorizes the President to prescribe regulations 


for the administration of the section. Paragraph 3 of Executive 
Order No. 11146 dated March 13, 1964, issued pursuant thereto pro- 
vides that: 


Any quarters or housing facilities under the jurisdiction of any of the 
uniformed services in fact occupied without payment of rental charges (a) by 
& member and his dependents, or (b) at his permanent station by a member 
without dependents * * * shall be deemed to have been assigned to such mem- 
ber as appropriate and adequate quarters, and no basic allowance for quarters 
shall accrue to such member under such circumstances unless the occupancy 
(i) occurs while such member is in a duty or leave status incident to a change 
of permanent station and is of a temporary nature under standards prescribed 
by regulations * * *. 
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That Executive order was revoked by Executive Order No. 11157 
of June 22, 1964, which contains identical provisions in section 403. 
Section 3 of Executive Order No. 10204 of January 15, 1951, issued 
under prior statutory authority similar to 37 U.S.C. 403 contained 
similar provisions to the effect that quarters occupied “shall be 
deemed to have been assigned” as appropriate and adequate quarters, 
and no quarters allowance accrued in such circumstances unless the 
occupancy was because of a social visit of a temporary nature. That 
section did not include the exceptions in clause (i) quoted above, re- 
specting temporary occupancy while in a leave or duty status incident 
to a permanent change of station. In our decision of April 14, 1955. 
34 Comp. Gen. 515, we held that the temporary occupancy of a station 
guest house by an officer and his dependents during processing inci- 
dent to the occupancy of off-base housing at personal expense was not 
occupancy as for a “social visit” for the purpose of Executive Order 
No. 10204. Information conveyed to us by the Bureau of the Budget 
when Executive Order No. 11146 was being promulgated was that 
the change (to include clause (i)) was to overcome that decision so 
as to permit the temporary occupancy of quarters such as a guest 
house by a member and his dependents at his new station incident to 
occupancy of off-base housing, the amendment having been sponsored 
by the Department of the Air Force. Therefore, in the decision of 
April 16, 1965, we said that it was the intention of the Executive order 
to permit occupancy of Government quarters without loss of basic al- 
lowance for quarters for a period not to exceed 30 days in connection 
with a change of permanent station by members with dependents. 
This view was supported by Army Message 972393, dated June 8, 
1964, which amended Chapter 5, Army Regulations 37-104, to author- 
ize such benefits only for members with dependents. However, the 
literal language of paragraph 403 of Executive Order No. 11157 ap- 
pears to permit the issuance of appropriate regulations which would 
also authorize the temporary occupancy of quarters at his permanent 
station by a member without dependents, without forfeiture of his 
quarters allowance, incident to a permanent change of station unless 
the entitlement is otherwise precluded by a statutory provision. 

Section 403(f) of Title 37, U.S. Code, provides as follows: 

Appropriations may not be used to pay a member of a uniformed service with- 
out dependents a basic allowance for quarters while he is in a travel or leave 
status between permanent stations, including time granted as delay en route or 
proceed time. 

That provision was originally enacted as section 102 of the act of 
June 29, 1950, ch. 405, 64 Stat. 288, 37 U.S.C. 320 (1958 Ed.). The 
legislative history of section 102 (page 15, H. Rept. 2113, 81st Cong., 
2d sess. on H.R. 8567 which became the 1950 act) shows that the pur- 
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pose of the provision was to prevent the payment of a double allow- 
ance for quarters to a member without dependents while in a travel 
status between permanent stations, since the allowance of mileage for 
travel takes into account the cost of quarters. Thus, the legislative 
history supports the view that such provision does not preclude regula- 
tions which would authorize the allowance when a member without 
dependents occupies transient quarters temporarily at his permanent 
station incident to a permanent change of stations. 

The prohibition in 37 U.S.C. 403(f) relates to members in a leave or 
travel status, including time granted as delay en route, or proceed time 
“between permanent stations.” As we understand it, the members 
here involved are members without dependents who have not yet de- 
parted from the old permanent station under permanent change-of- 
station orders or who have arrived at the new permanent station under 
such orders. Those members whether in a leave or duty status for a 
period not to exceed 30 days would be at their permanent duty station 
incident to a permanent change of station and would not be in a “leave 
or travel status between permanent duty stations, including time 
granted as delay en route or proceed time.” Under those circum- 
stances we believe regulations may be promulgated to authorize basic 
allowance for quarters for not more than 30 days to a member without 
dependents who occupies transient type quarters at his permanent 
duty station incident to a permanent change of stations. 

The question is answered accordingly. Compare 45 Comp. Gen. 
143 and 45 Comp. Gen. 245. 


[B-157681] 


Storage — Household Effects — Military Personnel — Nontempo- 
rary—Temporary Duty 

Regulations authorizing nontemporary storage of household effects of members 
of the uniformed services ordered to temporary duty for periods in excess of six 
months when such nontemporary storage is not in connection with any perma- 
nent change of station or predicated on a particular Government need or the 
assignment or vacation of quarters are regulations without legal effect and, 
therefore, payments made for such nontemporary storage in addition to the per 
diem and other travel and transportation allowances for temporary duty are not 


proper, and any storage charges incurred subsequent to 60 days after the date of 
this decision (February 15, 1966) may not be paid. 


To the Secretary of Defense, December 17, 1965: 
Paragraph M8206 of the Joint Travel Regulations, as added by 


Change 151 dated August 1, 1965, effective May 28, 1965, reads as 
follows: 


When a member is ordered to temporary duty (temporary additional duty) for 
a period in excess of 6 months (par. M3003-2d), or is ordered to continuous 
temporary duty (temporary additional duty) assignments at various places for 
a total of more than 6 months, his household goods, within prescribed permanent 
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change-of-station weight allowance, may be placed in nontemporary storage 
under the provisions of par. M8101. Upon termination of temporary duty (tem- 
porary additional duty) and return to the permanent duty station, or upon as- 
signment of a new permanent station, transportation of a member’s household 
goods is authorized from place of storage to Government quarters, to civilian 
housing in the vicinity of the member’s permanent duty station, or to the new 
permanent station, as applicable. [Italics supplied.] 

Under the above-quoted provisions of paragraph M8206, as we under- 
stand them, a member ordered to temporary duty (temporary addi- 
tional duty) for a period in excess of 6 months would be entitled to 
nontemporary storage of his household goods on the basis of his per- 
manent change of station weight allowance. 

At the outset, we assume, of course, that the ordered temporary duty 
in excess of 6 months contemplated by paragraph M8206 is limited to 
unusual or emergency circumstances and is to be authorized-or ap- 
proved as provided in paragraph M3003-2(d) of the Joint Travel 
Regulations. See 38 Comp. Gen. 853. 

Section 406(d) of Title 37, U.S. Code, authorizes nontemporary 
storage of household effects in either Government or commercial facili- 
ties whichever is determined to be more economical to the Government 
and expressly provides that: 

* * * the weight of baggage and household effects stored, plus the weight of 
the baggage and household effects transported, in connection with a change of 


station may not be more than the maximum weight limitations in regulations 
prescribed by the Secretaries concerned when it is not otherwise fixed by law. 


Under the provisions of 37 U.S.C. 406(b) and (c), a member who is 
ordered to make a temporary or permanent change of station is entitled 
to transportation of his household effects, including temporary storage, 
within such weight allowances prescribed by the Secretaries concerned. 
Hence, it is our view that 37 U.S.C. 406(d) when read in the light of 37 
U.S.C. 406(b) and (c), has the effect generally of limiting the member’s 
entitlement to nontemporary storage to the weight allowance which he 
is entitled to ship under his orders. Paragraph M8101-1 of the regula- 
tions provides that nontemporary storage of temporary duty weight 
allowance shipments of household goods is not authorized. Prior to 
the act of August 5, 1955, 69 Stat. 532, which amended section 303 (c) 
of the Career Compensation Act of 1949, and which ultimately became 
37 U.S.C. 406(d), nontemporary storage of household goods was not 
authorized at Government expense in commercial facilities but non- 
temporary storage was authorized in Government facilities to the ex- 
tent that the facilities were available. Regulations in effect at that 
time authorized nontemporary storage of household goods in Govern- 
ment facilities primarily in instances where the member was ordered 
under permanent change-of-station orders to an overseas station and 
particularly where movement of the effects to the overseas station was 
restricted for military or for other reasons. Nontemporary storage 
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was also authorized at that time in instances such as under orders (1) to 
sea duty; (2) to attend a course of instruction of 20 weeks or more; (3) 
upon retirement, etc. Further, nontemporary storage was authorized 
under orders which detached the member from his permanent station 
and ordered him to temporary duty, to temporary duty pending 
further assignment or to await further orders. Such orders, however, 
initiated a permanent change of station. See paragraph M8006-2a, 
Change 22, April 1, 1954, Joint Travel Regulations. These regula- 
tions clearly contemplated that nontemporary storage was authorized 
only in connection with a permanent change of station or under orders 
initiating an ultimate change of permanent station. Similar situations 


are currently controlled by paragraph M8101-6 of the Joint Travel 
Regulations. 

In support of the view that nontemporary storage is generally 
limited to members moving under orders for permanent change of sta- 
tion, it was stated during the course of subcommittee hearings No. 24, 


dated June 22, 1955, Committee on Armed Services, House of Repre- 
sentatives, on H.R. 6277 (which became the act of August 5, 1955, 
Public Law 245) at page 4166, as follows: 


Mr. KILDAY. And specifically, this would permit the storage on a nontempo- 
rary basis of persons moving under orders for permanent change of station in 
either Government or commercial facilities? 


Mr. BLANDFORD. That is right, sir. 


Mr. KILDAY. Whereas, at the present time, it could be stored in Government 
facilities only. 
Mr. BLANDFORD. That is right. 


Moreover, the caption of the law itself (Public Law 245, 84th Congress, 
69 Stat. 532, now codified in 37 U.S.C. 406(d)) which reads: “To 
amend subsection 303(c) of the Career Compensation Act of 1949 
relating to transportation and storage of household goods of military 
personnel on permanent change of station,” indicates that non- 
temporary storage entitlement was intended to be authorized incident 
to permanent change-of-station moves. In this connection see the 
enclosed copy of our decision of October 28, 1958, B-137529. 

In our decision of May 3, 1957, 36 Comp. Gen. 757, we considered a 
letter dated March 16, 1957, from the Assistant Secretary of the Navy 
(Financial Management) requesting a decision as to the legality of 
paying per diem allowances to Navy personnel incident to assignments 
to Antarctica for a period of approximately 18 months. One of the 
reasons given for the administrative determination to administer the 
operation on a temporary duty basis was that the costs of permanent 
change-of-station allowances, payable both at the beginning and end 
of the operation if it were conducted on a permanent change-of-station 
basis, would probably offset the per diem payable on a temporary duty 
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basis. In view of the length of the assignments, however, we concluded 
that they could not be considered temporary for per diem purposes. 
By letter of February 3, 1959, the Under Secretary of the Army re- 
quested reconsideration of the conclusion reached in our decision of 
May 3, 1957, and stated various instances in which he said the Depart- 
ment of the Army finds it necessary to place Army personnel on tem- 
porary duty for periods in excess of 6 months at the same place. Upon 
reconsideration of the matter we concluded in our decision of June 22, 
1959, 38 Comp. Gen. 853, that a limitation of 6 months appears to be a 
reasonable criterion to follow under ordinary circumstances in direct- 
ing temporary duty at one place. We said, however, that if the serv- 


ices promulgated regulations setting forth reasonable time limitations 


for temporary assignments, with appropriate administrative standards 
for approval, in exceptional cases, of temporary duty assignments 
which are not of short duration, we believed that payment of per diem 


in certain cases for periods in excess of 6 months could be authorized. 
One of the reasons for reaching such conclusion was the fact, as pointed 


out in the 1957 letter by the Assistant Secretary of the Navy, that if 
these prolonged assignments were administered on a permanent 
change-of-station basis, the allowances payable on that basis would 
probably offset the per diem that would be payable for temporary 
duty. In concluding that per diem would be payable, under appro- 
priate regulations, incident to certain temporary duty assignments for 
prolonged periods, we did not contemplate that permanent change-of- 
station travel and transportation allowances—including nontemporary 
storage which normally is a permanent change-of-station allowance— 


would be authorized incident to such temporary assignments. 

We have recognized that under the “unusual or emergency circum- 
stances” provisions in section 406(e), regulations could provide for 
drayage and nontemporary storage of a member’s authorized weight 
allowance of household effects incident to assignment or termination of 
assignment of quarters under the jurisdiction of the uniformed serv- 
ices even though no duty assignment away from the member’s station 
is involved, provided that such moves are directed by the Commander 
in the interest of the Government. B-—129019, September 25, 1956; 
B-141427, December 31, 1959; and 43 Comp. Gen. 587. Implement- 
ing regulations are contained in paragraph M8308 of the Joint Travel 
Regulations. In those circumstances the relocation of the member’s 
household is made necessary by reason of the assignment or vacation 
of Government quarters ordered in the interest of the United States. 
The nontemporary storage which section M8206 purports to authorize, 
however, does not appear to be predicated on any particular Govern- 
ment need, or orders respecting the member’s quarters. On the con- 
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trary, it is apparently contemplated that the storage will be provided 
at the member’s election and for his convenience incident to his pro- 
longed temporary duty assignment. We find no legal basis for 
authorizing such benefit in addition to the per diem and other travel 
and transportation allowances payable on account of such an assign- 
ment. Consequently, it is our view that the paragraph is without 
legal effect to authorize nontemporary storage in such circumstances. 
Any payments for such storage charges incurred subsequent to 60 
days after the date of this decision will be the subject of question by 
our Office in the audit of disbursing officers’ accounts. 


[B-157989] 


Subsistence Allowance — Military Personnel — Reserve Officers’ 


Training Corps—Unit of Choice Not at College Attended 


To permit a student attending a civilian educational institution that does not 
have a unit of the Reserve Officers’ Training Corps (ROTC) of the branch of 
the service in which he desires membership to enroll in the Senior ROTC pro- 
gram of his choice maintained at another institution and to pay him a subsistence 
allowance would serve the purpose of the Reserve Officers’ Training Corps 
Vitalization Act of 1964 to improve the ROTC program and to stimulate careers 
in the Armed Forces, and the legislative history indicating no intent to limit 
eligible college students to membership in a particular ROTC unit at a particular 
institution, curtailing the opportunities available to prospective reservists in- 
terested in a particular service would not be consistent with the revitalizing 
purposes of the act and is not required, the student qualifications prescribed by 
the act for participation in the program, protecting the United States against 
the failure of a student to fulfill his obligations; therefore, a subsistence allow- 
ance may be paid to a student participating in a ROTC unit other than the one 
located at the college he attends. 


To the Secretary of Defense, December 17, 1965: 

Reference is made to the letter of November 5, 1965, from the 
Assistant Secretary of Defense (Comptroller), requesting a decision 
whether a subsistence allowance may be paid to a student member of a 
Reserve Officers’ Training Corps (ROTC) unit of the armed force of 
his choice at an institution other than the one he attends if the stu- 
dent’s institution has an ROTC unit of another armed force but not 
one of the particular armed force in which he desires membership. 

Section 2103(a) of Title 10, U.S. Code, which was added by sec- 
tion 201(1) of the Reserve Officers’ Training Corps Vitalization Act 
of 1964, approved October 13, 1964, Public Law 88-647, 78 Stat. 1065. 
is as follows: 


To be eligible for membership in the program a person must be a student at 
an institution where a unit of the Senior Reserve Officers’ Training Corps is 
established. However, a student at an institution that does not have a unit of 
the Corps is eligible, if otherwise qualified, to be a member of a unit at another 
institution. 


Under the provisions of 10 U.S.C. 2102, as added by that act, the 
Secretary of each military department is charged with responsibility 
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for establishing and maintaining a Senior ROTC program organized 
into one or more units at certain civilian educational institutions 
under an agreement with each such institution. 

The Judge Advocate General of the Navy, in an opinion addressed 
to the Chief of Naval Personnel under date of August 17, 1965, ex- 
pressed the belief that the phrase “a unit of the Corps” as used in the 
above-quoted section refers to a unit of a specific corps, either Army, 
Navy, or Air Force, and therefore that a student enrolled in an in- 
stitution which does not have a unit of the Reserve Officers’ Training 
Corps of the armed force in which he desires membership may be en- 
rolled as a member in the ROTC program of the armed force of his 
choice at an institution which has an appropriate unit. The Judge 
Advocate Generals of the Army and Air Force have expressed 
opinions to the contrary. 

In arriving at his opinion the Judge Advocate General of the Navy 
pointed out that the term “program” is defined in the 1964 law (10 
U.S.C. 2101) as the “Senior Reserve Officers’ Training Corps of an 
armed force,” which indicates that there is not a single Reserve Officers’ 
Training Corps, but that there is a corps for each of the Armed Forces. 
The authorization in 10 U.S.C. 2103(a) for a student at an institution 
“that does not have a unit of the Corps” to be a member of a unit at 
another institution was therefore regarded as referring to a specific 
Corps, not to any corps, and hence he concluded that the absence of a 
unit of the Senior Reserve Officers’ Training Corps of a particular 
armed force at an institution makes the students in attendance there 
eligible to enroll] in a unit of “the Corps” at another institution, that 
is, that a student enrolled in an institution which does not have a unit 
of the Senior ROTC of the particular armed force in which the 
student desires membership may be enrolled as a member in the ROTC 
program of the armed force of his choice at an institution which has 
an appropriate unit. 

The Judge Advocate General of the Navy noted that the purpose 
of the Reserve Officers’ Training Corps Vitalization Act of 1964 was to 
improve the ROTC program and to stimulate careers in the Armed 
Forces [in order to obtain additional needed officer candidates], to 
accomplish which there was established an optional 2-year Senior 
ROTC program (for the last 2 years of college) in addition to the 4- 
year program already in existence, an increase in training pay, equili- 
zation of travel pay, and a general increase in assistance in the 4-year 
scholarship program (theretofore authorized for the Navy only), 
which was made uniformly applicable to all branches of the Armed 
Forces. He found no indication in the legislative history of an intent 
to limit eligible persons at an educational institution to membership 
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in the particular ROTC unit or units established at that particular 
institution to the exclusion of the corps of an armed force which does 
not have a unit at that institution, that such a restrictive interpretation 
is not required, that it would curtail the opportunities available to pro- 
spective recruits interested in a particular armed service, and that it 
would not be consistent with the revitalizing purposes of the 1964 act. 

The Judge Advocate General of the Army indicated in his opinion 
that neither an affirmative nor a negative answer to the question pre- 
sented is clearly dictated by the language of 10 U.S.C. 2103(a), but 
he expressed the belief that the most logical conclusion is that the 
Congress wished every college student to have an opportunity to enroll 
in the ROTC of an armed force, and meant to authorize such enroll- 
ment in an ROTC unit at a college other than the one a student attends 
only if there is no unit of any service at his college. The Judge 
Advocate General of the Air Force based his negative conclusion on the 
lack of distinction in section 2103(a) between service branches in 
speaking generally of the Senior ROTC program to prepare students 
for commissions in “the Army, Navy, Air Force, or Marine Corps,” 
and that therefore “a unit” of the Senior ROTC in section 2103(a) 
is a unit preparing students for any of the four branches. 

In order to qualify to receive a subsistence allowance for participa- 
tion in the Senior ROTC program, a student member must be a citizen 
of the United States, must be enlisted in the Reserve component of 
the armed force conducting the ROTC program in which he partici- 
pates as a member, must agree to accept a commission as an officer if 
offered an appointment as such, must agree to serve on active duty 
for the period prescribed by law, and if he fails to complete the course 
of instruction or to accept a commission when offered one he may be 
required to perform active military service involuntarily as an enlisted 
member of the Reserve concerned for such period as the Government 
may require, not in excess of 4 years. Consequently the United States 
is amply protected against the failure of a student participating in 
the Senior ROTC program to fulfill his part of the bargain. 

In view of such protection against irresponsibility on the part of 
student participants in the Senior ROTC program and the purpose of 
the Reserve Officers’ Training Corps Vitalization Act of 1964 to obtain 
greater numbers of officer candidates, we think that the absence of 
anything in the legislative history of that act indicating a contrary 
intent is a factor of considerable weight in favor of that interpretation 
which will result in the greatest participation by eligible college stu- 
dents. While the statute is not so clear as to cause the matter to be 
free of doubt, we think that the view of The Judge Advocate General 
of the Navy represents a tenable construction and one consistent with 
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the broad purpose of the statute. Therefore we would not be required 
to object to the payment of a subsistence allowance to a student who is 
a member of the Senior ROTC program at another institution of a 
different armed force than that which maintains an ROTC unit at 
the institution which he attends. Accordingly, your question is 
answered in the affirmative. 


[B-157121] 


Contracts—Specifications—Minimum Needs Requirement—Can- 
cellation and Reinstatement of Invitation 


An invitation to bid on equipment, canceled under section 2-404.1(b) (i) of the. 
Armed Services Procurement Regulation after the opening of three responsive 
bids on the basis the specifications were inadequate and/or ambiguous and did 
not reflect the needs of the Government may be reinstated upon the administra- 
tive determination no reason existed for the cancellation and an award made on 
the basis of price alone to the lowest responsible bidder, the “after-the-fact” 
technical evaluation of the equipment offered by the two low bidders under the 
invitation which imposed no sample, testing, brand name, or descriptive literature 
requirements offering bidders no “second chance” to qualify equipment, the 
evaluation for the purpose of judging the merits of the high bidder’s protest 
does not constitute preferential treatment, nor would it serve to reinstate a 
defective invitation and, although, the validity of the specifications and the 
responsiveness of the bids should have been determined before any action was 
taken to proceed with the award or cancel the invitation, the subsequent admin- 
istrative determination of specification adequacy and bidder responsiveness is 
conclusive of the issues. 


To the Secretary of the Army, December 20, 1965: 

By letter dated October 1, 1965, with enclosures, as supplemented 
by letter dated November 29, 1965, with enclosures, the Director of 
Procurement furnished documented reports on the protests of Friden, 
Inc., Dura Business Machines and Smith Corona Marchant (SCM) 
Corporation under invitation for bids No. ATI-44-036-65-33. 

The invitation, issued on June 10, 1965, by the Purchasing & Con- 
tracting Division, Fort Monroe, Virginia, requested bids for 120 heavy 
duty automatic typewriting machines “complete with all attachments 
in accordance with the Specifications.” Three bids were received and 
opened on June 28, 1965, and the bids were abstracted as follows: 


Dura $4, 975. 00 each 
SCM 5, 659. 05 each 
Friden 6, 675.00 each 


While it appeared that all three bids received were responsive, since 
none of the bidders took any exception to the specifications, immedi- 
ately after bid opening Friden protested on the basis that neither of 
the two low bidders could meet the advertised specifications. In par- 
ticular, it was contended by Friden that Dura could not meet the fol- 
lowing specifications : 
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ce. Carriage : 16’’ to accommodate a maximum form width of 15’. 
* * * * * o . 


e. Accuracy: Parity check to insure proper punching of codes. Keylever 
interlock to insure that no more than one key can be depressed at a time. 
Electrical accuracy check to insure that all circuits are functioning properly. 

f. The equipment must provide for encoding selected portions of data in one 
or two by-product tapes. Two (2) methods to accomplish this must be available: 

(1) Automatically turning on/off either or both of up to two(2) tape punch- 
ing devices by a code in tape being read on either of the two (2) reading devices. 

(2) Automatically turning on/off either or both of up to two (2) tape punching 
devices at desired positions during the horizontal typing movement of the writing 
machine. 

g. Keyboard: 

(1) All codes which can be punched in the tape should be represented by a 
keylever on the keyboard. 

(2) Positive locking basket shift keys to insure that the machine is locked in 
the proper case at all times. 

(3) The following special characters must be represented on the keyboard 
and must punch the codes indicated on the attached chart so that the machine 
will be compatible with the Model SPD Flexowriters currently used by the Navy 
for processing recruits. 

h. Flexibility: Removable program panel or equivalent to provide flexibility. 
The machine must be capable of providing three (3) or more different input 
formats with regard to the punching of special characters and program codes. 
The format changes must be accomplished without altering the basic machine. 
In other words, in some cases certain special characters must punch into the 
tape. At other times, these special characters must be blocked from punching into 
the tape. Special characters and program codes referred to are those which are 
represented on the keyboard. 

i. Tape Sorting: A machine to provide the ability to sort selected portions 
of the by-product tape. Tapes must be sorted on location into several different 
categories. These categories are: Army Inducted, Navy Enlisted, Army Enlisted, 
Air Force Enlisted, and Prior Service Men. Other categories of sorting will be 
added such as: Male, Female, and Physical Category. In addition to the above 
certain address locations will be needed for programing the various forms 
involved. 

j. Automatic Field Definition: The machine must be equipped to prevent an 
operator from overfilling or underfilling a field on the form and in the tab card. 

k. Removable tab and field punch control rack or equivalent to eliminate the 
manual setting of tabs and changing of field punch control actuators whenever 
an operator changes from one (1) form to another. 


a * * ” * * * 


n. An equipment provision should permit a termination of the tape reading 
operation upon detection of a code completely different from the normal stop 
code. In other words, the machine must have two (2) separate and distinct 
stop codes. 


Friden also contended that Dura could not meet the requirements 
of special provision 5 which provided : 


In the interest of the Government, the Contractor shall further warrant as part 
of this bid, to provide services and maintenance, or furnish a contractor-owned 
machine as temporary replacement, within nine (9) working hours after receipt 
of notice of non-operative equipment at the Zone 1 rate as established in GSA 
Federal Supply Schedule regardless of location of the Armed Forces Examina- 
tion and Induction Stations. A service and maintenance contract will be estab- 
lished after expiration of the Manufacturer’s guarantee to reflect Zone 1 rates 
to be applied for any services or maintenance required. Service and mainte- 
nance will be performed by certified factory-trained technicians or experienced 
technicians trained and supervised by certified factory-trained field service 
instructors in the operation, service and maintenance of this equipment. 
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Further, Friden alleged that SCM could not meet specifications 
lg(1), 1g(3), 1h, 1i, 1k, 1n and special provision 5, quoted above. 
Additionally, Friden contended that SCM could not meet specification 
11 which provided : 

The machine must he of a heavy duty nature and not have any specific limit 
on the number of years the Government can keep these machines under Service 
Contracts. 

It is reported by the contracting officer that upon a reexamination of 
the specifications in light of the Friden protest which specifically 
delineated the areas of alleged nonresponsiveness of Dura and SCM, 
it was determined, after coordination with the Post Judge Advocate, 
that the specifications were inadequate and/or ambiguous and did not 
fully reflect the needs of the Government. Therefore, the invitation 
was canceled on July 1, 1965, in reliance upon Armed Services Procure- 
ment Regulation (ASPR) 2-404.1(b) (i) which authorizes the cancel- 
lation of an invitation after opening because of inadequate or am- 
biguous specifications. 

On July 20, 1965, the procurement activity requested the United 
States Army Information and Data Systems Command (AIDS) to 
test and evaluate the equipment of Dura and SCM to determine the 
validity of Friden’s protest that neither of the bidders could meet the 
specifications. A technica] evaluation of the two bidders’ machines 
was conducted on August 3, 1965, and AIDS reported as to both 
machine demonstrations that: 

The equipment demonstrated was evaluated to determine whether or not it 
met the specifications as outlined in the Invitation for Bids, No. AII-44-036-65-33 
(Automatic Typewriting Machine). * * * 

The evaluation report concluded with respect to the Dura machine 
that it “meets the specifications outlined in the Invitation for Bids.” 
Respecting the SCM machine, the AIDS evaluation report concluded 
as follows: 

3. Summary of Findings. 

a. The SCM Model 2816 demonstrated did not contain all of the features re- 
quired in the specifications. 

b. Not all of the equipment bid was included on the FY 65 GSA Federal 


Supply Schedule and one item (Nine Code Searcher Decoder) has not been 
manufactured. 

ce. In the technical judgment of the office performing this evaluation, in view 
of the past performance of Smith Corona Marchant Corporation and the present 
level of state-of-the-art in automatic office equipment, the Smith Corona Marchant 
Corporation can deliver equipment that meets the specifications outlined in In- 
vitation for Bids * * * and otherwise meets all terms and conditions contained 
therein. . 


However, since the October 1 report which recommended that the 
protests of Friden and Dura be denied was found by our Office to be 
deficient in several material respects, especially as to the basis for the 
cancellation of the invitation, we informally requested additional in- 
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formation and documentation in support of the action taken. We are 
now advised in the November 29, 1965, report that the specifications 
as issued convey clearly and accurately the minimum essential require- 
ments of the Government, and that such specifications are not in fact 
ambiguous. In effect, the Department now has concluded that no 
compelling reasons existed at the time for cancellation of the 
invitation. 

In a letter dated December 6, 1965, the attorneys for Friden ad- 
vanced further arguments in support of their position that award 
should be made to Friden as the lowest responsive bidder or, in the 
alternative, that the invitation remain canceled if it be determined 
that Dura and SCM are responsive bidders. Specifically, it is con- 
tended by the attorneys that: 

1. The AIDS demonstration was illegal and constituted preferential 
consideration to Dura and SCM. 

2. Alternately, the contracting officer’s change from a determination 
of ambiguity to nonambiguity based on the AIDS evaluation is invalid 
because of the illegality of the demonstration. 

3. Alternately, since the Army admits that it does not want the 
equipments of Dura and SCM, the invitation should be canceled in the 
best interests of the Government. 

Since these arguments are germane to the issues inherent in this 
procurement, we believe it necessary to consider them in the disposition 
of the matter. 

Before discussing the above three points, it is pertinent to consider 
the legal aspects of the invitation. The invitation requested bids in 
accordance with the advertised specifications; it imposed no sample, 
testing, item or brand name identification, or descriptive literature 
requirements. In other words, under the invitation a responsible bid- 
der’s bid would be for evaluation on the basis of price only in the ab- 
sence of specific exception taken to the specifications. Therefore, it is 
our opinion that an otherwise responsible, qualified bidder would be 
eligible for award based on price alone. 

We agree with Friden that the AIDS demonstration was not au- 
thorized by the invitation or that it constituted an evaluation factor 
determinative of responsiveness. As we understand it, the demon 
stration conducted by AIDS was requested by the procurement activity 
solely to determine the validity of the Friden protest. We find no 
evidence of record to support the contention that the purpose of the 
AIDS demonstration was to give Dura and SCM an opportunity to 
qualify their equipments so as to be responsive to the specifications. 
Dura and SCM did not, by agreeing to the demonstration, change or 
modify their bids which were already responsive to the invitation. 
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This was not the situation, to which our Office has objected, wherein a 
bidder is given a “second chance” to submit a responsive bid (38 
Comp. Gen. 532), or where responsiveness is determined dehors the in- 
vitation (38 Comp. Gen. 550). It is, of course, axiomatic that the 
responsiveness of a bid must be determined within the four corners 
of the invitation. 45 Comp. Gen. 221. While we recognize that a low 
bidder may voluntarily agree to additional evaluation criteria, we do 
not feel that an after-the-fact technical evaluation, as here, may be 
used to both reinstate an allegedly defective invitation and to make an 
award thereunder. At the most, the AIDS demonstration should be 
regarded as a device whereby the merits of the Friden protest could 
be judged. 

It is further contended that as a result of the AIDS demonstration, 
the Army is not requiring a separate tape sorter from Dura and SCM 
(see paragraph 1i of the specifications quoted above). While the 
AIDS demonstration found as to paragraph 1i that the Dura machine 
can be programmed to sort tapes into the specified categories through 
a special code selection arrangement and a program tape, it did not 
determine, as a fact, whether a separate or integral tape sorter was 
required by the specifications. AIDS merely found that the Dura 
machine had the capability to selectively sort.tape. It appears to us 
that paragraph 1i, “Tape Sorting,” is a performance-type specification 
whereunder either a separate or machine-integrated sorter would pro- 
vide the capability called for by this specification. It does not require, 
as contended, a tape-sorting machine separate and apart from the type- 
writer. If a separate sorter were contemplated, the specification 
would have been so worded without reference to “A machine to provide 
the ability to sort.” This particular specification left to bidders the 
option as to how tape sorting is to be accomplished. Although Friden 
contends that its high bid price resulted from its intent to furnish a 
separate tape sorter, its bid must be regarded as an offer to meet per- 
formance specifications in a particular manner selected by it. Like 
Dura, Friden would be obligated only to furnish a typewriter with 
tape-sorting ability, the means whereby this would be accomplished 
being left to the bidder’s discretion. It would be contrary to estab- 
lished principles of competitive bidding to permit Friden now to re- 
compute its bid on the basis of an integrated tape sorter. See 17 
Comp. Gen. 554. We feel that the language employed is clear and, in 
any event, it would be for the procurement activity in its contract 
managerial capacity to determine whether the successful contractor is 
meeting fully the Government’s performance requirements, not only 
as to tape sorting but as to maintenance servicing as required by special 
provision 5. 
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Turning to point 2, above, we refer to the fact that the AIDS 
demonstration was not the sole basis for the Department’s latest 
conclusion that the advertised specifications clearly and accurately 
reflect the minimum essential needs of the Government in unambiguous 
terms. The November 29 report advises that this was arrived at after 
further study, and states, in effect, that the AIDS demonstration 
shows that Dura and SCM can meet the specifications. We must 
point out, however, that this “switch from a determination of am- 
biguity to nonambiguity” may not be attributed to the contracting 
officer ; it was based upon the ‘echnical advice of experienced personnel 
who were not involved in the previous determination. Although the 
record is not entirely clear as to the technical bases for this change in 
specification interpretation and analysis, we feel that it is necessary and 
proper to accept at face value the latest departmental determination of 
November 29, 1965. In this connection, it is evident that the incon- 
sistent determinations reached in this procurement were due in large 
measure to the intra-agency difficulties in determining the Govern- 
ment’s needs for automatic typewriting machines in the recruitment 
and enlistment program. That such differences and difficulties had 
to be resolved is clear, but it is questionable whether the AIDS demon- 
strations provided the means to resolve the specification controversy. 
We doubt whether it had any valid effect upon the rights of the 
competing bidders who, through their bids, agreed only to be bound 
to the advertised terms and conditions of the invitation. It appears 
to us that the validity of the specifications and the responsiveness of 
bids under the invitation should have been finally determined, after 


necessary technical and legal coordination, before any action was 
taken either to proceed with an award or to cancel the invitation for 


failure to meet the criteria prescribed by 10 U.S.C. 2305(a) and (b). 

Friden’s attorneys point out that it alone listed the equipment it 
proposed to furnish even though there was no invitation requirement 
therefor. They contend that the absence of such a listing on the part 
of Dura and SCM required the AIDS demonstration. Further, they 
contend that Friden’s bid on its face was the only responsive bid. As 
we see the matter, with or without such a listing, Friden was a 
responsive bidder and the fact that it voluntarily identified its equip- 
ment made it no more responsive. Since the invitation was silent in 
this respect, it cannot be said that Dura and SCM were nonresponsive 
because they failed to list in their bids the equipment they proposed 
to furnish, 

Friden attorneys refer to the contracting officer’s statement of 
August 26, 1965, wherein he stated unequivocally that a separate tape 
sorter is what was contemplated by the specifications and what the 
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Army requires for its particular mission. He further stated that this 
patent ambiguity as to separate or integrated tape sorter is sufficient 
standing alone to justify cancellation of the invitation. The attorneys 
point to this as justifying cancellation of the invitation as being in 
the best interests of the Government if Dura and SCM are found to 
be responsive bidders. Also, by letter dated December 10, 1965, the 
attorneys for Friden forwarded an affidavit of Mr. Larry F. Seeley 
to the effect that the Comptroller, Headquarters, Army Recruiting 
Command, informed him that the Army required a Friden Selectra- 
data or equivalent (separate tape sorter) to fulfill paragraph li. We 
cannot give any weight to the foregoing since to do so would be to 
ignore the fact that procurement responsibility within the Army 
ultimately rests with the Secretary of the Army. Without question, 
that office of the Secretary which is concerned with the administration 
of the procurement activities of the Department has the authority to 
overrule a subordinate determination which, in the judgment of the 
responsible secretarial official, was in error. Since the Director of 
Procurement, Office of the Assistant Secretary (Installations and 
Logistics), has now determined that the advertised specifications 
“clearly and accurately” reflect the minimum essential needs of the 
Government and that both Dura and SCM meet those specifications, 
we will accept such determination as conclusive as to the issues raised 
by Friden’s attorneys. Therefore, its protest is denied. 

SCM has lately protested against any award to Dura on the basis 
that Dura is not responsive to the invitation specifications. This 
constitutes a prejudgment that Dura cannot and will not meet the 
specification which it would be contractually bound to do if it were 
awarded the contract. However, the contentions raised by SCM were 
considered and technically evaluated by your Department, and it was 
concluded that they were without merit. In view of the technical 
advice received in this regard, we conclude that SCM’s protest also 
should be denied. 17 Comp. Gen. 554. 

Accordingly, upon review of the record before us, and since it now 
appears that no compelling reasons existed for cancellation of the 
invitation, we would have no objection if it be administratively deter- 
mined to reinstate the invitation for the purpose of making an award 
to the lowest responsible bidder. 

We are transmitting copies of this decision to the protestants and 
to the interested Members of the Congress. 


[B-158027] 


Pay—Service Credits—Cadet, Midshipman, Etc.—Retired Pay 


Active service as a midshipman in the Regular Navy performed under the 
authority of section 3 of the act of August 13, 1946, by an officer retired under 
10 U.S.C. 6323, providing for the computation of retired pay at 2% percent of 
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the basic pay of the grade in which retired, multiplied by the years of service 
prescribed by section 1405, may be credited to establish the percentage multiple 
for computing the officer’s retired pay, section 1405 prescribing but not defining 
“years of service,” the definitions in 10 U.S.C. 101(22) and (24) are for 
application, and the paragraphs containing no restriction as to status in which 
active service must have been performed in order to be creditable, the active 
service of the officer as a midshipman is creditable under section 1405 and should 


be included in determining the percentage multiple to be used in computing his 
retired pay. 


To Commander M. L. Conner, Department of the Navy, Decem- 


ber 20, 1965: 


Reference is made to your letter of October 19, 1965, XO:MTP:wr 
7220/496 998, forwarded under Department of Defense Military Pay 
and Allowance Committee Submission Number DO-N-882, requesting 
decision whether Commander Peter A. Williams, USN, retired, is en- 
titled to be credited with his active service as a midshipman, Regular 
Navy, performed under authority of section 3 of the act of August 13, 
1946, ch. 962, 60 Stat. 1058, 34 U.S.C. 1020b (1952 Ed.), for the pur- 
pose of computing his active service under 10 U.S.C. 1405. 

You state that Commander Williams enlisted in the United States 
Naval Reserve on January 6, 1944, and served therein until December 
18, 1946; that he performed active service as a midshipman in the 
Regular Navy from December 19, 1946 through March 28, 1948; and 
that he served as an officer in the Regular Navy from March 29, 1948 
through August 31, 1965. On September 1, 1965, he was transferred 
to the retired list pursuant to 10 U.S.C. 6323. 

Since we have held that active service performed by midshipmen 
of the “non-Naval Academy” category is creditable for the purpose 
of determining eligibility for retirement under 10 U.S.C. 6323 (42 
Comp. Gen. 669) and that such service is not creditable for the pur- 
pose of determining active duty basic pay rates (43 Comp. Gen. 577), 
you raise a question as to the creditability of such service for the 
purpose of establishing the percentage multiple to be used in com- 
putation of retired pay. 

Paragraph (e) of section 6323, Title 10, U.S. Code, is as follows: 

Unless otherwise entitled to higher pay, an officer retired under this section 
is entitled to retired pay at the rate of 24% percent of the basic pay of the grade 
in which retired multiplied by the number of years of service that may be 


credited to him under section 1405 of this title, but the retired pay may not be 
more than 75 percent of the basic pay upon which the computation of retired 


pay is based. 

Section 1405 provides that for the purpose of section 6323(e) the 
years of service are computed by adding “his years of active service” 
and certain other types of service therein specified. Since section 
1405 contains no definition of “active service” within the meaning of 
that section, the definitions provided in section 101 for application 








ee 


t 
e 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 365 


generally in Title 10 govern. Paragraphs (22) and (24) of section 
101 are as follows: 


(22) “Active duty” means full-time duty in the active military service of the 
United States. It includes duty on the active list, full-time training duty, annual 
training duty, and attendance, while in the active military service, at a school 


designated as a service school by law or by the Secretary of the military depart- 
ment concerned. 


(24) “Active service” means service on active duty. 

It will be noted that the definitions quoted above contain no restric- 
tion as to the status in which active service must have been performed 
in order to be creditable thereunder, such as that contained in 37 
U.S.C. 205, relative to crediting of service for basic pay purposes, 
upon which 43 Comp. Gen. 577 was based. 

It is concluded that the active service performed by Commander 
Williams as a midshipman pursuant to appointment under section 3 
of the act of August 13, 1946, is creditable as “active service” under 
10 U.S.C. 1405 and, therefore, should be included in the service credited 
for the purpose of determining the percentage multiple to be used in 
computing his retired pay under 10 U.S.C. 6323. 


[B-157207] 


Contracts—Specifications—Restrictive—Ability to Meet Require- 
ments 


The fact that the low bidder in order to meet delivery schedules could not satisfy 
the invitation requirements for preproduction reliability approval or first article 
approval, waiver of either requirement or both being provided if approval had 
been recently accomplished, and that only one of several bidders receiving 
equipment approval had met the reliability approval requirement is not a basis 
for holding the specifications restrictive, or that because only one firm could 
supply the Government’s needs the spirit or letter of the competitive system had 
been violated, evidence confirming the specifications were reasonable and neces- 
sary to the purpose of the procurement, and that the testing requirements, 
designed to increase competition, were based upon a bona fide determination of 
present needs under existing conditions, and absent a showing of bad faith 
or abuse of discretion by the procurement officials, the action taken will not be 
disturbed, and the deviation from the testing requirements, affecting quality, 
quantity, or price of the equipment offered, may not be waived as a minor 
deviation that is not prejudicial to other bidders. 


To Ecco Electronic Components Corp., December 28, 1965: 


Further reference is made to your letter of July 8, 1965, with en- 
closures, protesting the practices employed by the Air Force under 
invitation for bids No. IFB 33-657-65-181. Your letter of July 8, 
1965, addressed to the Small Business Administration, copy to this 
Office with covering letter of same date, set forth, in effect, that the 
specifications in the invitation are restrictive in that the only instru- 
ment capable of meeting the preproduction reliability approval re- 
quirements of the invitation is that of the manufacturer. You state 
further that an examination of the time phase program developed by 
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you covering the delivery requirements of all items on this bid will 
show that you interpreted the requirements of three times the MTBF 
(mean time between failures) as being normalized test time rather 
than a requirement for each individual piece of equipment. You also 
state that since seven units of each equipment had to be tested for 
reliability that three times the MTBF would be accumulated on the 
basis of the total time for seven units rather than three times the 
MTBF for each unit. It was your conclusion that under this in- 
terpretation of the demonstration reliability test program you could 
not meet the contractual requirement for testing. 

The Department of the Air Force advises that invitation for bids 
No. IFB 33-657-65-181 solicited bids for the furnishing of three 
types of radio receivers, the applicable spare parts and data. The 
invitation provided for bidding on the basis of preproduction re- 
liability approval, first article approval and the waiver of either or 
both of those approvals if recently accomplished. Bids were asked 
either on both alternate “A” (Funded Requirements—FY 65) and 
“B” (Multi-Year Procurement—FY 65 and FY 66) in their entirety, 
or on alternate “A” alone, and were to be evaluated on the basis of 
lowest overall cost to the Government. Three firms submitted bids. 
Your company, the low bidder, was determined to be nonresponsible 
and the matter was referred to the Small Business Administration. 
You, however, declined to file for a certificate of competency and 
award was made on July 26, 1965, to the second low bidder, Sparton 
Corporation, Sparton Electronics Division, Jackson, Michigan, in 
the amount of $545,421.44. 

Upon preaward survey of your facilities for the facilities capability 
report various major problems were found. While preproduction re- 
liability testing was to be completed within 180 days after receipt of 
award, your planning showed preproduction reliability testing start- 
ing in the 17th week and completed in 3 weeks. You made this deter- 
mination based on an assumption that time could be accumulated on all 
seven units tested to reach a total of 3 MTBF’s (1,800 hours). A re- 
view of the specifications MIL—R-26667, paragraph 4.5.1, and ASW V- 
R-1, paragraph VI, which provide the pertinent requirements, showed 
that your assumption of test time was incorrect. Each unit must be 
operated for 3 MTBF’s (1,800 hours). Based on the required 18 hours 
on minus 6 hours off cycle, the testing would require over 14 weeks for 
completion. Upon receipt of this advice you agreed that you had made 
an error and agreed that 14 plus weeks would be necessary to perform 
the required testing. You further stated that you could not comply 
with the requirement schedule in this respect, as stated in the invitation. 

Item 5.1 of the invitation requires the contractor to perform main- 
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tainability analysis and complete the exhibit of General Dynamics 
document FZM-12-098. The survey report revealed that you did not 
have the exhibit, were not aware of its requirements and did not pro- 
vide any planning inthisarea. The conclusion of the preaward survey 
was that your company could not meet the requirements of the 
invitation in the allotted time. 

The required delivery schedules set forth in the invitation were based 
on the maximum time that the Air Force could prudently allow for 
the delivery of such equipments and meet required production sched- 
ules for first line military aircraft including the F-111A. When the 
invitation was issued on February 17, 1965, an award was contemplated 
by April 1965 to meet production requirements in January 1966. A 
shortage of nine sets was estimated for January 1966. It was deter- 
mined that an additional shortage of 37 units would develop during 
the month of January in the event the Government required 30 days to 
accomplish Government preproduction and/or first article approvals. 
Each additional month’s delay in production deliveries of the equip- 
ment would increase the negative position in the production schedules. 
The aircraft delivery schedules dictated a close delivery requirement 
but in the absence of emergency conditions procurement of these sys- 
tems by selected source negotiation was precluded particularly where 
sources were available for competitive solicitation. It has been ad- 
ministratively determined that there are presently three qualified 
manufacturers who could meet the delivery terms of the invitation— 
Collins Radio Company, Cedar Rapids, Iowa; Sparton Corporation, 
Sparton Electronics Division, Jackson, Michigan; and Babcock Elec- 
tronics Corporation, Costa Mesa, California. All of these companies 
have previously been awarded contracts for these equipments as a 
result of formal advertised procurement. 

Therefore, to permit full competition consistent with the require- 
ments it was necessary to solicit the three firms which had previously 
received contracts for this type of equipment. One of these prior 
contractors has received both approvals for each equipment. The 
other two prior contractors have received preproduction reliability ap- 
provals for this equipment from the Government. The inclusion of 
the provision authorizing bids on the basis of both preproduction re- 
liability approval and first article approval was designed to increase 
the scope of competition by permitting additional interested firms, 
with adequate capability to perform the work, to bid on this procure- 
ment. The invitation required delivery of production items within 
120 days after receipt of award if the bid was based on prior Govern- 
ment approvals of preproduction reliability and first article. The 
maximum required delivery schedule of 240 days was established for 
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delivery of production items requiring both of these approvals after 
award. Under the latter schedule delivery of the article for prepro- 
duction testing was required within 180 days after award. The ad- 
ministrative office advised that it is possible to accomplish the 
preproduction reliability testing in 100 of these 180 days. This testing 
requirement may not be waived as it is essential to the Air Force to 
assure that equipment delivered will perform for the required 
minimum length of time. 

We have consistently held that the establishment of specifications 
reflecting the actual needs of the Government is primarily the respon- 
sibility of the administrative agency. It has also been held that the 
advertising statutes require that every effort be made to draw specifica- 
tions in such terms as will permit the broadest field of competition 
consistent with the Government’s actual needs. It is well established 
that the Government does not violate either the letter or the spirit of 
the competitive bidding statutes merely because only one firm can 
supply its needs, provided the specifications are reasonable and neces- 
sary for the purpose intended. 34 Comp. Gen. 336. As to this pro- 
curement we find no adequate basis for holding that the testing require- 
ments, as applied, were not based upon a bona fide determination of the 
present needs of the Air Force under existing conditions. The exer- 
cise of such determination is vested in the procurement officials involved 
in each case and, in the absence of bad faith, is not subject to review. 
Clearly, in the orderly conduct of its business the Government may not 
be placed in the position of having to share such discretionary author- 
ity with one of its potential suppliers. In these circumstances accept- 
ance of your bid could only have been accomplished by a waiver of the 
requirements set out in the invitation. While it is true that minor 
deviations may be waived, our Office has consistently held that devia- 
tions which affect the quality, quantity or price of articles offered, so 
as to be prejudicial to the rights of other bidders, are major deviations 
which may not be waived. 30 Comp. Gen. 179; 17 ¢d. 554. 

Since we have found no evidence of bad faith or abuse of discretion 
in the subject procurements the action taken by the procurement 
officials will not be disturbed and your protest is denied.: 


[B-158012] 


Leaves of Absence—Lump-Sum Payments—Leave Without Pay Ef- 
fect—Periodic Step-Increases 


An employee eligible for disability retirement who is placed in a leave-without- 
pay status 1 hour before the close of business on December 30, 1965, in order to 
obtain the retirement annuity increase provided by the acts of September 27 
and November 1, 1965, amending section 18 of the Civil Service Retirement Act 
(5 U.S.C. 2268), should be separated on the same date the notice of approval of 
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the disability retirement application is received from the Civil Service Com- 
mission, and the lump-sum payment authorized in the act of December 21, 1944, 
as amended (5 U.S.C. 61b), computed on the basis of the employee’s rights at 
the time of separation under all applicable laws and regulations existing at that 
time which would have affected his compensation had he remained in the service 
for the period covered by the leave, and the employee becoming eligible for a 
periodic step-increase while in a leave-without-pay status awaiting disability 
retirement approval, he is entitled to a lump-sum payment that reflects the 
step-increase. 


To Mae H. Beach, Department of the Air Force, December 28, 1965: 


Your letter of December 6, 1965, requests our advice concerning sepa- 
ration dates and lump-sum leave computations in the cases of 
employees whose applications for disability retirement are approved 
subsequent to December 30, but whose pay ceased after 7 hours on 
that date. The leave-without-pay status beginning 1 hour before 
the close of business on December 30, 1965, is required in order to per- 
mit employees who may be eligible for disability retirement to obtain 
the additional retirement annuity increase provided by Public Laws 
89-205 and 89-314, approved September 27 and November 1, 1965, 
which amended section 18 of the Civil Service Retirement Act, 5 
U.S.C. 2268. See 45 Comp. Gen. 291. 

The questions presented are stated in paragraphs 2 and 3 of your 
letter as follows: 

The disability cases whose Preliminary SF 2806’s have been forwarded to 
Civil Service Commission prior to 30 December 1965, and whose pay has ceased 
after seven (7) hours on 30 December 1965, and waiting for approval or disap- 
proval from the Commission, would their Retirement dates be established for 
SF 50 at close of business 30 December 1965, and the period covered by Lump 
Sum Payment commence on 31 December 1965, even though the approvals may 
not have been received until January or February, 1966. 

If the answer to the above is in the affirmative, and some employees become 
eligible for Periodic Step Increases while being carried in leave without pay 
status (LWOP) while waiting for approval; would their date of retirement for 
SF 50 be established as 30 December 1965, or date approval is received in this 
office, would ‘the period covered by Lump Sum Payment commence date after 
approval is received in January or February, 1966, and would they receive pay- 
ment LSP at the new rate. 

We understand the leave without pay granted to the disability 
retirement applicants from 7 hours on December 30, 1965, is to con- 
tinue until receipt by the agency of notices of approval or disapproval 
of the applications by the Commission. In any case in which the 
application for disability retirement is approved the employee should 
be separated on the same date the notice of approval is received by the 
agency and a lump-sum payment should be computed from such date. 
In that connection see FPM Supplement 831-1, Subchapter S10-11. 

We have held that under the act of December 21, 1944, as amended, 
5 U.S.C. 61b, the lump-sum leave payment should be computed on 
the basis of the employee’s rights at the time of separation under all 
applicable laws and regulations existing at that time which would have 
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affected his compensation had he remained in the service for the period 
covered by the leave. 38 Comp. Gen. 161; 36 éd. 18; 26 id. 102. Also, 
we have held that an employee who, while on leave without pay granted 
in connection with his separation by reduction in force, completed the 
prescribed waiting period for within-grade salary advancement pur- 
pose within the leave without pay period authorized to be credited for 
such purposes (see Federal Personnel Manual Supplement 990-2, 
Subchapter S4-7) is entitled to have his lump-sum payment computed 
at the rate of compensation which includes the within-grade salary 
advancement, even though the employee does not return to a pay status. 
See 27 Comp. Gen. 330. We see no clear basis for distinction here. 
Therefore, when such an employee otherwise meets the requirements 
for a within-grade increase his lump-sum leave payment should reflect 
such increase. 


[B-149685] 
Small Business Administration—Loans—Sale by Brokers 


The sale with recourse by the Small Business Administration to private financial 
institutions of subordinate debentures purchased from small business investment 
companies under section 302(a) of the Small Business Investment Act of 1958 
(15 U.S.C. 682(a)), the debentures at time of purchase having a maturity of 
20 years, and with amortization of the principle beginning in the 11th year, a 
remaining term at time of sale ranging from 13 to 20 years, is approved, the 
extension of the loan sales program already approved conforming with the 
statutory directive in section 102 of the act (15 U.S.C. 661) that the loan 
program insure the maximum participation of private financing sources, and no 
basis existing for distinguishing section 302(a) debentures from debt instru- 
ments acquired under section 303(b) loans and disposed to private brokerage 
eoncerns under the broad authority prescribed to the Administrator of the 
Small Business Administration pursuant to sections 5(b)(2) and 5(b)(7) of 
the Small Business Act to sell loans. 


To the Executive Administrator, Small Business Administration, 


December 30, 1965: 


By letter of November 29, 1965, you requested our concurrence in 
your opinion as to the legal propriety of extending the loan sales 
program, which we approved by letter dated November 16, 1965, 
45 Comp. Gen. 253, to an identical program involving debentures 
acquired by the Small Business Administration from small business 
investment companies pursuant to section 302(a) of the Small Business 
Investment Act of 1958, 15 U.S.C. 682(a). 

In conformity with the statutory directive contained in section 102 
of the act, 15 U.S.C. 661, that the small business investment company 
program “be carried out in such manner as to insure the maximum 
participation of private financing sources,” SBA has attempted during 
the past year to sell from its portfolio various instruments of SBIC 
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indebtedness to private financial institutions. In March of this year, 
two such programs were initiated, one of which involved the sale 
with recourse to private financial institutions of loans originally made 
directly by the Small Business Administration to small business in- 
vestment companies under section 303(b) of the act, 15 U.S.C. 683(b), 
while the second involved the guaranty by SBA under section 303(b) 
of loans made in the first instance by private financial institutions to 
small business investment companies. In November of this year, a 
third program was instituted whereby SBA sold section 303(b) loans 
from its portfolio with recourse to private financial institutions 
through the medium of a private brokerage firm. In each of these 
situations, we agreed that the program was authorized, 

In pursuit of the congressional policy to encourage private partici- 
pation in SBA financing, SBA now proposes another program: to 
sell additional obligations purchased by SBA from small business 
investment companies. Under the proposed program, SBA would 
sell with recourse to private financial institutions subordinated deben- 
tures originally purchased by the Smal] Business Administration from 
small business investment companies under section 302(a) of the act, 
15 U.S.C. 682(a). At the time of their purchase by SBA, these 
debentures had a maturity of 20 years, with amortization of the 
principal beginning in the 11th year; at the time of sale under this 
program, the remaining term of those debentures would range from 
13 to 20 years. 

In our opinion of November 16, 1965, we held that the selling of 
the debt instruments discussed therein through the facilities of a 
private brokerage concern is authorized by subsection 5(b) (2) and 
subsection 5(b) (7) of the Small Business Act, 15 U.S.C. 634, which 
were also relied upon in our prior decision of March 15, 1965, 44 Comp. 
Gen. 549. We stated that: 


* * * These provisions, made applicable to functions under the Small Business 
Investment Act of 1958 by section 201 thereof, 15 U.S.C. 671, give to the Admin- 
istrator of SBA broad authority not only as to the power to sell loans but also 
as to the terms and methods by which such sales may be effected. They authorize 
the Administrator to: 

“* * * assign or sell at public or private sale, or otherwise dispose of for cash 
or credit, in his discretion and upon such terms and conditions and for such 
consideration as the Administrator shall determine to be reasonable, any evidence 
of debt, contract, claim, personal property, or security assigned to or held by 
him in connection with the payment of loans granted under this chapter * * *. 


* * * * * * 


“* * * take any and all actions * * * determined by him to be necessary or 
desirable in making, servicing, compromising, modifying, liquidating, or other- 
wise dealing with or realizing on loans * * *.” 

In the light of these broad authorities we perceived of no objection to 


the proposed program. 
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We concur that the above reasoning is equally applicable to an 
identical program involving the debentures acquired under section 
302(a) of the act. There does not appear to be any basis for dis- 
tinguishing debentures acquired under section 302(a) from other 
evidence of indebtedness, in connection with the applicability of the 
cited authorities. 
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[ B-158164 ] 
Mileage—Travel by Privately Owned Automobile—Dependents— 
More Than One Automobile 


Under the schedule of graduated mileage allowance rates provided in Bureau of 
the Budget Circular No. A-56, section 1.3(b) (1), as amended July 30, 1965, to 
reimburse an employee who elects to use a privately owned automobile for a 
permanent change of station, the rates based on occupancy and use of one auto- 
mobile, unless not feasible or reasonable due to the number of persons traveling, 
baggage, etc., an employee may not be paid the 10 cents mileage allowance pre- 
scribed for three occupants in an automobile for the concurrent travel of his wife 
and two children in a second vehicle, even though the separate travel was author- 
ized under his permanent change-of-station orders, unless the use of the two 
vehicles can be justified ; however, the employee entitled to 6 cents per mile for 
his travel by privately owned automobile, and to the 12 cents mileage rate pro- 
vided when four or more occupy an automobile had his family accompanied him, 
he may be allowed an additional 6 cents per mile for the second. 


To R. T. Erickson, Department of the Interior, January 3, 1966: 


This is in reply to your letter of December 9, 1965, reference 4-360, 
in which you request a decision as to whether a mileage allowance may 
be certified for payment for a second vehicle belonging to Mr. Emmett 
L. Olmsted, an employee of the Department of the Interior, who 
was transferred on permanent change-of-station orders from Rupert, 
Idaho, to Fontenelle, Wyoming, a distance of 282 miles. The sum in- 
volved is $28.20, representing mileage allowance of 10 cents per mile 
for the second vehicle which carried Mrs. Olmsted and two children, 
ages 11 and 12. Mr, Olmsted is also claiming $16.92 mileage allow- 
ance for his travel by privately owned automobile between the same 
points at 6 cents per mile. His travel was performed concurrently 
with that of his wife and children. 

Bureau of the Budget Circular No. A-56, section 1.3b(1), as 
amended July 30, 1965, provides in part as follows: 


b(1) When an employee with or without immediate family, who is eligible for 
travel allowances under section 1.5, as amended, elects to use a privately owned 
automobile for permanent change of station travel, such use is deemed to be ad- 
vantageous to the Government. 


* * * * * * * 

(a) Mileage allowances: Mileage rate 
Occupants of automobile (cents) 
Employee only, or one member of immediate family 6 
Employee and one member, or two members 8 
Employee and two members, or three members 10 
Employee and three or more members, or four or more members 12 


In your letter of December 9, 1965, you make the following obser- 
vation : 


It appears that since a mileage rate has been established for travel of families 
separate and apart from employees without regard to common carrier cost, reim- 
bursement may now be made for each vehicle regardless of the number of vehicles 
used at a rate in accordance with the above quoted schedule, depending on the 
number of occupants traveling in each vehicle. 
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This Office does not consider that the amendment to section 1.3 of 
Bureau of the Budget Circular No. A-56, as amended July 30, 1965, 
is authority for reimbursing mileage allowances for any number of 
vehicles used at the rate prescribed in section 1.3. You will note 
that each rate set out in section 1.3 is predicated on there being one 
automobile. 


In order to justify payment of mileage allowance for more than one 
automobile it still is required that it be shown that it was not feasible 
or reasonable for the employee and the immediate members of his 
family due to number, baggage, etc., to travel in one automobile. 
While the orders to Mr. Olmsted authorized his family to travel sepa- 


rate and apart this is not considered to be sufficient justification in 
itself to warrant payment of mileage allowance for a second vehicle. 
Accordingly, unless some further justification is submitted for use 
of more than one automobile the additional mileage claimed is for 


disallowance. See B-157154 of July 23, 1965. 
In view of the fact that Mr. Olmsted would be entitled to an allow- 


ance of 12 cents per mile if his three dependents traveled with him in 
one automobile this Office would have no objection to administrative 
action being taken allowing Mr. Olmsted an additional 6 cents per 
mile for travel by members of his family in the second vehicle in the 


event it could not be shown that travel in one vehicle was not feasible. 


Action on the voucher, returned herewith, should be taken 
accordingly. 


[ B-157470 J 


Contracts—Negotiation—Oral Solicitations, Etc.—vValidity 


Notwithstanding the fact that the negotiation of a contract for urgently needed 
equipment with a high priority designation was conducted orally and did not 
conform to paragraph 3-501(b) of the Armed Services Procurement Regulation 
requirement that a request for either proposals or quotations must be in writing, 
the contract award is valid, the public exigency basis for negotiation pursuant 
to 10 U.S.C. 2304(a)(2) and paragraph 3-202.2 of the regulation, evidenced 
by the high priority of the equipment, bringing the procurement within the 
purview of the “appropriate case” exemption to paragraph 3-501(b) restric- 
tions on oral solicitations, and the offers having been submitted in good faith 
in response to an oral solicitation that gave all offerors an equal opportunity 
to compete on an equal basis, the award to the low offeror is valid and in the 
best interest of the Government; however, instructions or regulations to serve 
as a guide to the extent to which determinations to solicit proposals orally may 
be based upon a high priority designation are recommended. 


To Keco Industries, Inc., January 4, 1966: 


Reference is made to your correspondence of August 11, August 23, 
and September 4, 1965, protesting against the action of the Depart- 
ment of the Army in awarding a negotiated contract to Therm-Air 
Manufacturing Co., Inc., following oral solicitation of offers to 
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furnish air-conditioners requisitioned under purchase requests 
A22560-5187-1655 and others. 

The purchase requests in question concerned 48 self-contained air- 

conditioners, described as follows: 
(1) Air Conditioner, Compact, self-contained, Capacity 9300 
BTU/HR Cooling, 5000 BTU/HR electric heating, 3 phase, 
60 cycle, AC, 208 volt motor, 4 wire, dimensions not to exceed 
43” high, 1414”’ wide, 9’’ deep, wt. approx. 112 lbs., Therm- 
Air Model CEV-9A-—60 or equal 36 ea. 
(2) Air Conditioner, Compact, self-contained, Capacity 9300 
BTU/HR Cooling, 5000 BTU/HR electric heating, 3 phase, 
400 cycle, AC, 208 volt motor, 4 wire, dimensions not to exceed 
43”" high, 1414’ wide, 9’’ deep, wt. approx. 112 lbs., Therm- 
Air Model CEV-9A—400 or equal 12 ea. 

Your company and three other suppliers were contacted by tele- 
phone on July 16, 1965, and on July 21, 1965, your telegram was 
received by the contracting officer, confirming your verbal offer of 
the same date. Your firm quoted $1,950 each on the 60 cycle units 
and $2,145 each on the 400 cycle units, and offered delivery of two 
of each type within 60 days after receipt of award; the balance of the 
400-cycle units within 90 days after award; and the balance of the 
60-cycle units within 90-120 days after award; F.O.B. Cincinnati, 
Ohio. 

Therm-Air responded by telegram offering prices of $1,915 each on 
the 60 cycle units and $1,980 each on the 400 cycle units, with delivery 
in 6-12 weeks and a few of the units in 6 weeks, and freight allowed 
to destination. 

Your firm and Therm-Air Manufacturing Co. were the only two 
firms submitting offers, and on July 27, 1965, Contract Number 
DA-15-010-AMC-2034(M) was awarded to Therm-Air Manufactur- 
ing Co. 

The basis for your protest is, in general, that the contracting of- 
ficer was required by the provisions of ASPR 3-501(b) to request 
either proposals or quotations in writing; that the dollar amount of 
the items being procured was such as to require a written solicitation; 
and that neither the nature of the items being procured nor the ur- 
gency of the need for the items was such as to justify the oral solicita- 
tion of offers. 

The record indicates that the Procurement Branch, Lexington-Blue 
Grass Army Depot, received a number of separate purchase requests 
during July 1965 covering 48 self-contained air-conditioners. These 
were to be used in S—144 shelters and were intended for immediate 
delivery to Southeast Asia under an Issue Priority Designator 02. 
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On July 16, 1965, inquiries were made by telephone to the Trane 
Company, Lexington, Kentucky; Keco Industries, Inc., Cincinnati, 
Ohio; Pall Corporation, Long Island City, New York; and Therm- 
Air Manufacturing Company, Inc., York, Pennsylvania, requesting 
proposals on these items. While delivery was required on August 
23, 1965, none of these firms were able to meet that date. However, 
the firms solicited were advised of the urgent requirement for these 
air-conditioners; also that delivery could be a determining factor in 
making an award; that the delivery requirement was based on the 
earliest possible schedule; and that the closing date for receiving 
proposals was 4:00 p.m. (EST) July 20, 1965. As set out above, 
only your company and Therm-Air submitted offers. Following 
evaluation of such offers, the contracting officer on July 26, 1965, pre- 
pared a Determination and Finding which reads, in pertinent part, 
as follows: 


c. The procurement by negotiation of the above described property is justified 
because : 


(1) The items described in paragraph la hereof are required by Main- 
tenance Directorate for Work Order No. 6PZAF and are for use in S—144 
shelters. The need therefor is compelling and urgent and delay in delivery 
of said equipment would seriously injure the Government. 

(2) The Purchase Request cites an issue priority of ‘02’, which was 
assigned in accordance with the Uniform Materiel Issue Priority System. 

2. Upon the basis of the finding set forth above, I hereby determine that 
the public exigency will not permit the delay incident to advertising. 

3. Subject to the availability of funds and providing that the above prop- 
erty has otherwise been authorized for procurement, it may, therefore, be 
procured by negotiation pursuant to 10 U.S.C. 2304(a)(2) and paragraph 
3-202.2(vi) of the Armed Services Procurement Regulation. 

4. It has been determined that this is the best method of procurement. 

On July 27, 1965, the contracting officer instructed a subordinate 
to notify Therm-Air Manufacturing Company, Inc., by telephone of 
an award for 36 each air-conditioners, Model CEV-9A-60, at a 
unit cost of $1,915 and 12 each air-conditioners, Model CEV-9A-400, 
at a unit cost of $1,980. The total contract price was $92,700 and de- 
livery was to be made as follows: Model CEV-9A-60—2 each— 
September 10, 1965, and 34 each—October 22, 1965. This procure- 
ment was placed by telephone by the subordinate at 8:30.a.m. (EST) 
on July 27, 1965. 

The determination of the contracting officer to resort to verbal 
negotiation appears to have been based on the urgency of requirements, 
and was believed to be in accordance with the guidance provided in a 
letter of March 8, 1965, from the Assistant Secretary of the Army 
(I&L) to the Commanding General, USAMC, subject: “Urgent 
Procurement in Support of Operations in South Viet Nam and 
Thailand.” 

Due to an inadvertence, it was not until September 15 that Head- 


quarters, USAMC, was aware of the Government’s failure to issue 
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a formal notice of award to Therm-Air. While Therm-Air refused 
to undertake further performance unless a formal contract award 
was made and a copy of'the contract submitted to the firm, it did 
indicate that as soon as the situation was corrected it was prepared 
to perform in accordance with the terms of its written proposal, ex- 
cept for partial deliveries on four (4) units which would be delayed; 
final delivery would remain unchanged. Since the public exigency 
under which the procurement was negotiated still existed, the con- 
tracting officer requested authority to formalize oral transactions with 
Therm-Air and to make an immediate award. Such authority was 
granted, verbally, on September 27, 1965, and confirmed by direction 
of the Assistant Secretary of the Army (I &L). 

Additionally, under date of September 27 the contracting of- 
ficer executed a second Determination and Finding which reads, in 
pertinent part, as follows: 


ce. The procurement by negotiation of the above described property is justified 
because : 

(1) The items described in paragraph la hereof are required by Main- 
tenance Directorate for Work Order No. 6PZAF and are for use in S—144 
shelters for the purpose of immediate delivery to Southeast Asia (Viet 
Nam). 

(2) The award will be made to Therm-Air Manufacturing Co., Inc. im- 
mediately. The reason for this action is the current public exigency which 
still exists requires immediate delivery not later than 22 October 1965. 

(3) The purchase requests cite an issue priority of “02”, which was as- 
signed in accordance with the Uniform Materiel Issue Priority System. 

2. Upon the basis of the findings set forth above, there is an urgent require- 
ment for the delivery of these items, within the time specified and the Govern- 
ment cannot permit the delays which would result if formal negotiations for 
these items were initiated with both Keco Industries, Inc, and Therm-Air Manu- 
facturing Co., Inc. In addition, Keco, the only other contractor that quoted, 
is currently performing under a previous contract for delivery of 8 400 cycle 
air conditioners which were due 29 July 1965, and as of 27 September 1965 
complete performance thereunder has not yet been made. As a result, the 
undersigned is of the opinion that Keco is in no position, based on past per- 
formance, to deliver the items in accordance with the specifications within the 
required performance date. 

3. Subject to the availability of funds and providing that the above property 
has otherwise been authorized for procurement, it may, therefore, be procured 
by negotiation pursuant to 10 U.S.C. 2304(a) (2) and paragraph 3—202.2(vi) of 
the Armed Services Procurement Regulation. 

4. It has been determined that this is the best method of procurement. 


Accordingly, on September 28, 1965, a formal notice of acceptance 
of proposal was issued to Term-Air accepting that firm’s previous 
written proposal, retaining the original final delivery schedule. On 
September 29, 1965, a supplemental agreement was executed changing 
only the interim delivery schedule for four units. 

With respect to the authority to negotiate on the basis of a public 
exigency ASPR 3-202.2 provides in part that : 

* * * In order for the authority of this paragraph to be used, the need must 


be compelling and of unusual urgency, as when the Government would be 
seriously injured financially or otherwise, if the supplies or services were not 
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furnished by a certain date, and when they could not be procured by that date 
by means of formal advertising. * * * The following are illustrative of cir- 
cumstances with respect to which this authority may be used : 

* * * (vi) purchase request citing an Issue Priority Designator 1 through 6 
inclusive under the Uniform Materiel Issue Priority System * * * 

Since an “02” Issue Priority Designator was assigned to the items 
involved in the instant procurement, we are of the view that the con- 
tracting officer properly invoked the negotiation authority of ASPR 
3-202. It is important, we believe, to bear this in mind in considering 
the resulting question of whether it was necessary to issue a written 
request for proposals or quotations before a valid contract could be 
negotiated. 

Paragraph 3-501(b) of the ASPR states in part: 

(b) Generally, requests for proposals or quotations shall be in writing. 
However, in appropriate cases, such as the procurement of perishable sub- 
sistence, proposals or quotations may be solicited orally. * * * 

Since the language of paragraph 3-501(b) clearly contemplates an 
oral solicitation in appropriate cases, the sole question presented by 
your protest appears to be whether the instant procurement may be 
considered an “appropriate case” under the regulation. In our view, 
offers which are submitted in good faith in response to an oral solicita- 
tion need not be rejected if all offerors were given an equal opportunity 
to compete on an equal basis, and an award based upon such offers 
would clearly be in the interest of the Government. 

In the instant case the record contains nothing to indicate that all 
offerors were not solicited in the same manner. It therefore does not 
appear that your company was placed at a competitive disadvantage 
by the oral solicitation of offers, and we do not construe your protest 
as contending that was the case. 

With respect to whether acceptance of Therm-Air’s offer was in the 
best interest of the Government, we are persuaded by that portion of 
the contracting officer’s Determination and Finding of September 27 
which concludes that your company “is in no position, based on past 
performance, to deliver the items in accordance with the specifications 
within the requested performance date.” See 44 Comp. Gen. 590. 

Under the provisions of 10 U.S.C. 2310(b) it would appear that this 
Office is obliged to accept such findings in the absence of conclusive 
evidence to the contrary. In view thereof, it would not appear that 
any different result, insofar as your competitive position is concerned, 
would have resulted from a written solicitation of offers, or that any 
material benefit to either your company or the Government could rea- 
sonably have been expected to result from rejection of the offers re- 
ceived in response to the oral solicitation. 
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Accordingly, we must conclude that there is no adequate basis upon 
which to question the validity of the contract awarded to Therm-Air, 
and your protest against such award must therefore be denied. 

Since our conclusion is based upon the particular facts in this 
procurement, it is not to be construed as holding that oral solicitation 
of offers is contemplated under the present procurement regulations 
solely because a high Issue Priority Designator has been assigned to 
the requirement. We are therefore recommending that the Secretary 
of Defense give consideration to the extent to which determinations 
to solicit proposals orally may be based upon the fact that a high Issue 
Priority Designator has been assigned to the requirement, and to the 
issuance of definitive instructions or regulations on this matter for 
the guidance of the procuring departments and agencies. 


[ B-158198 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Death 
of Member 


The additional variable reenlistment bonus entitlement authorized in 37 U.S.C. 
308(g), added by the act of August 21, 1965, for first-term enlisted personnel of 
the uniformed services designated as having a critical military skill, payable 
in equal yearly increments, vests in the member upon completion of the reenlist- 
ment procedure, and in the event of a member’s death prior to receiving the 
full amount of the bonus payable to him, the unpaid balance is for inclusion in 
the settlement of the decedent’s final military pay account in the manner 
prescribed in 10 U.S.C. 2771. 


Gratuities—Reenlistment Bonus—Critical Military Skillse—Condi- 
tions to Qualify for Continued Entitlement 


Entitlement to payment of the “equal yearly installment,” or in meritorious cases 
payment in fewer installments, of the additional variable reenlistment bonus 
authorized in 37 U.S.C. 308(g) for first-term enlisted personnel of the uniformed 
services having a critical military skill vesting at the time of reenlistment, the 
Secretary of Defense, or the Secretary of the Treasury when the Coast Guard 
is not operating as a service in the Navy, may not diminish the amount of the 
variable enlistment bonus authorized to be paid to a member or curtail the 
subsequent payment or payments of any portion of the bonus due him by pro- 
mulgating regulations to impose the condition that the member must continue 
to qualify, by tests or otherwise, in his critical skill, and satisfactorily perform 
his duties in the specialty for which the variable reenlistment bonus was au- 
thorized for continued entitlement to the bonus. 


Gratuities—Reenlistment Bonus—Critical Military Skills—Failure 
to Complete Enlistment 


When an enlisted member of the uniformed services does not complete the term 
of enlistment for which he received the variable reenlistment bonus provided in 
37 U.S.C. 308(g) for members having a critical military skill under conditions 
that do not require recoupment of the bonus, the right to the variable bonus 
having vested at the time of the reenlistment, the member is entitled to retain 
the bonus installments paid, and in the absence of a regulation providing for lump- 
sum payment of installments due upon termination from the service, the balance 
due continues to be payable on an installment basis ; however, if discharged from 
the service under circumstances requiring recoupment of any part of the basic 
reenlistment bonus payable under section 308(a), the member is not entitled to 
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the unpaid installments of the variable reenlistment bonus, and the recoupment 
provisions of section 308(e), having equal application to section 308(g), he is 
subject to recoupment of the variable bonus paid to him prior to separation on 
the percentage basis prescribed in section 308(e). 


To the Secretary of Defense, January 4, 1966: 


Reference is made to letter of December 14, 1965, and enclosure (De- 
partment of Defense Military Pay and Allowance Committee Action 
No. 370), received from the Assistant Secretary of Defense (Comp- 
troller), requesting decision on certain questions which have arisen 
concerning the provisions of subsection (g), added to section 308, Title 
37, U.S. Code, by section 3, Public Law 89-132, 79 Stat. 547. 

Subsection (g) of 37 U.S.C. 308 became effective September 1, 1965, 
and provides as follows: 

(g) Under regulations to be prescribed by the Secretary of Defense, or the 
Secretary of the Treasury with respect to the Coast Guard when it is not operat- 
ing as a service in the Navy, a member who is designated as having a critical 
military skill and who is entitled to a bonus computed under subsection (a) 
of this section upon his first reenlistment may be paid an additional amount not 
more than four times the amount of that bonus. The additional amount shall 
be paid in equal yearly installments in each year of the reenlistment period. 
However, in meritorious cases the additional amount may be paid in fewer in- 
stallments if the Secretary concerned determines it to be in the best interest of 
the members. An amount paid under this subsection does not count against the 
limitation prescribed by subsection (c) of this section on the total amount that 
may be paid under this section. 

The statute in clear terms outlines the conditions under which the 
right to additional reenlistment bonus accrues and vests and the method 
of payment to be followed. There appears to be nothing in the law 
which suggests that the Secretaries concerned may, in the regulations 
authorized to be prescribed by them, deny or curtail payment of that 
additional amount, or of any part thereof, after the right thereto has 
vested in the enlisted member. 

The legislative history of this enactment discloses that the primary 
purpose of the new variable reenlistment bonus is to retain in the 
Armed Forces members having certain skills that are in short supply. 
The variable reenlistment bonus furnishes a strong financial incentive 
for reenlistment to first-term enlisted personnel whose skills are criti- 
cally required by the military departments. In urging congressional 
approval of this legislation the Department of Defense is stated to 
have advised the Committee on Armed Services, House of Representa- 
tives, in part as follows (see H. Rept. No. 549, 89th Cong., to accom- 
pany H.R. 9075, which became Public Law 89-132) : 

Additional reenlistments are needed in specialties accounting for about 40 
percent of total enlisted force strength in order to achieve all of the services’ 
manning objectives. The problem is much more serious in a smaller portion of 
our force. In a few of the most critically undermanned specialties, comprising 
about 5 percent of our force strength, losses of $10,000 or more occur whenever 
a first termer fails to reenlist and operational capability suffers because of 


severe shortages of careerists. In these skills, additional reenlistment incentives 
are clearly needed. 
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The most attractive way to provide a strong reenlistment incentive to first 
termers in a small part of the force is through a variable reenlistment bonus. 
A reenlistment bonus concentrates retention money at the reenlistment decision 
point, thereby getting the most drawing power per retention dollar. A variable 
bonus can be tailored to fit particular skill retention requirements and can be 
changed as those requirements change since there are no express or implied com- 
mitments about future payments. The present reenlistment bonus does not dis- 
criminate among skills and thereby does not help solve the selective retention 
problem. 

The proposed legislation requests Congress to amend the present bonus law 
permitting the Department of Defense to pay a person designated as having a 
critical skill an additional amount up to four times the bonus to which he is 
now entitled at the first reenlistment point. * * * 


* * * * * * * 

The committee accepted the Department recommendation and recommends 
approval of the variable reenlistment bonus. However, the committee modified 
the Department’s language so as to provide that the variable reenlistment bonus 
will be paid in yearly increments over the individual’s reenlistment period. The 
purpose of this change is to soften the [personal income] tax impact which 
would otherwise occur if the individual received the total bonus in the year of 
original reenlistment. 


The three specific questions posed in the letter of December 14, 1965, 
are as follows: 

1. Does entitlement to payment of the variable reenlistment bonus authorized 
by subsection (g) of section 308 of title 37 U.S. Code, as added by section 3 of 
P.L. 89-132, accrue at the time of reenlistment so as to entitle the member’s 
estate, in the event of his death prior to the expiration of his agreed period of 
enlistment, to a lump sum payment of all unpaid “equal yearly installments’? 

2. May regulations promulgated by the Secretary of Defense provide, as a 
condition to continued entitlement to payment of the “equal yearly installment,” 
that the member continue to qualify, by tests and otherwise, in the critical mili- 
tary skill and satisfactorily performs his duties in the specialty for which the 
variable reenlistment bonus was authorized? 

3. Where a member who otherwise would be entitled to an “equal yearly 
installment” is discharged prior to completion of his reenlistment period, under 
conditions where recoupment of the bonus is not required, is he legally entitled 
to payment of the remaining unpaid instailments on each anniversary date of 
reenlistment? 

As stated above, the purpose of the variable reenlistment bonus is 
to provide a substantial financial inducement to those enlisted mem- 
bers of the Armed Forces designated as having a critical military 
skill to reenlist following their first period of service. In brief, the 
Government offers this strong financial inducement solely in exchange 
for such a reenlistment. The reenlistment of a member accomplished 
pursuant to regulations to be prescribed as provided in subsection (g) 
constitutes an acceptance of the Government’s offer and at that point 
the Government becomes obligated to pay the variable reenlistment 
bonus computed in accordance with the particular facts of the case. 
Hence, it is our view that the right to receive the variable reenlistment 
bonus vests in the enlisted member concerned upon completion of the 
reenlistment procedure. Therefore, in the case of a member who dies 
prior to receiving the full amount of the variable reenlistment bonus 
payable to him, the balance remaining unpaid would be payable (as 
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a lump sum to be included in the settlement of the deceased member’s 
final military pay account) in the manner prescribed in 10 U.S.C. 2771. 
Question 1 is answered affirmatively. 

Since the right to receive a variable reenlistment bonus under the 
authority“ of subsection (g) is deemed to vest at the time of reenlist- 
ment (subject, of course, to the statutory provision requiring payment 
in equal yearly installments in each year of the reenlistment period or 
in meritorious cases payment in fewer installments) , regulations which 
may be promulgated by the Secretary of Defense or Secretary of the 
Treasury with respect to enlisted members of the Coast Guard when 
it is not operating as a service in the Navy, may not diminish the 
amount of the variable reenlistment bonus which became fixed at the 
point of reenlistment nor in any manner curtail the subsequent pay- 
ment or payments of any portion of such variable reenlistment bonus. 
Question 2 is answered accordingly. 

Question 3 correctly infers that an enlisted member who does not 
complete the term of enlistment upon which his variable reenlistment 
bonus accrued (other than “a member who voluntarily, or because of 
his misconduct” does not complete such term of enlistment, see sub- 
section (c) of section 308) is entitled to retain all installments of vari- 
able reenlistment bonus that have been paid to him, if otherwise cor- 
rect. Question 3 also properly infers that an enlisted member who 
has qualified for a variable reenlistment bonus as prescribed in subsec- 
tion (g) and who is discharged from the service under circumstances 
which require recoupment of any part of the basic reenlistment bonus 
payable to him under subsection (a) of section 308 is not entitled to 
payment of any remaining unpaid installments of the variable reen- 
listment bonus and, in addition, is subject to recoupment on the same 
percentage basis prescribed in subsection (e) as to any part of the 
variable reenlistment bonus which has been paid to him prior to the 
date of his separation from the active service. 

Subsection (g) provides that the variable reenlistment bonus “shall 
be paid in equal yearly installments in each year of the reenlistment 
period.” It is further provided that in meritorious cases “the addi- 
tional amount may be paid in fewer installments.” Although no 
specific provision was made therefor, it appears likely that Congress 
was aware of the possibility that in the normal course of events some 
enlisted members otherwise entitled to receive a variable reenlistment 
bonus would be separated from active service prior to the completion of 
the period for which reenlisted and prior to receipt of all the install- 
ments of variable reenlistment bonus due and payable to them. Since 
the provisions of subsection (g), as added by Public Law 89-132, now 
form a part of section 308, Title 37, U.S. Code, we agree with the 
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basic inference in question 3 that the recoupment provisions of subsec- 
tion (e) have equal application to the variable reenlistment bonus pre- 
scribed in subsection (g). That, however, is the sole statutory 
authority to curtail the amount of variable reenlistment bonus and 
since Congress has prescribed no other condition of entitlement or 
recoupment—the amount of the variable reenlistment’ bonus is even 
excepted from the $2,000 limitation contained in subsection (c) of 
section 308—regulations issued by the Secretary concerned may not 
preclude the payment of any remaining unpaid installment of variable 
reenlistment bonus except in accordance with the provisions of sub- 
section (e). Compare answer to question 2 above. While the law 
would permit, in cases covered by question 3, regulations to the effect 
that when the reenlistment period is terminated before the end of the 
term thereof, any “equal yearly installments” of the variable reenlist- 
ment bonus remaining unpaid may be paid as a lump sum at the time 
of termination, it is our view that, in the absence of regulations to that 
effect, such unpaid installments should be made on the installment basis 
set out in the statute. 
[ B-157469 J 


Compensation—Double—Civilian Retired and Civilian Service 
Compensation—Judges 


An annuitant under the Civil Service Retirement Act, 5 U.S.C. 2251 note, upon 
appointment as a United States district judge although not subject to a dimuni- 
tion of salary pursuant to section 1, Article [II of the Constitution of the United 
States, nevertheless may not receive payment of an annuity while in regular 
active service as a judge, and even though there is no statutory prohibition 
against the concurrent payment of civilian retirement annuity and salary from 
the Federal Government, such payment would be inconsistent with the basic 
policies regarding dual payment expressed in civilian retirement legislation and 
is without authority of law. 

To the Director, Administrative Office of the United States Courts, 


January 5, 1966: 


On August 12, 1965, the Acting Director of the Administrative 
Office of the United States Courts requested our decision whether the 
Honorable Oliver Gasch, United States district judge for the District 
of Columbia, is entitled to receive the salary of the office without re- 
duction on account of the annuity he is receiving. 

Judge Gasch is an annuitant under the Civil Service Retirement 
Act, 5 U.S.C. 2251 note, having qualified for an annuity upon being 
involuntarily separated from the position of United States attorney 
for the District of Columbia due to a change in administration. He 
was nominated July 12, 1965, by the President of the United States 
to be a United States district judge for the District of Columbia, and 
was confirmed by the Senate on August 11, 1965. 
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Section 135 of Title 28, U.S. Code, fixes the salary of a United States 
district judge at $30,000 a year. Section 1, Article III of the Con- 
stitution of the United States provides: 

The Judges, both of the supreme and inferior Courts, shall hold their Offices 


during good Behavior, and shall, at stated Times, receive for their Services, a 
Compensation, which shall not be diminished during their Continuance in Office. 


The constitutional prohibition against diminution of salary clearly 
precludes deducting amounts equal to the annuity from Judge Gasch’s 
salary as a district judge. 

However, we have long held that, although there may be no specific 
statutory prohibition in a particular case against the payment of re- 
tirement annuity to a person reemployed by, and receiving salary from, 
the Federal Government, dua] payment of retirement annuity and 
salary is inconsistent with the basic policies regarding such dual pay- 
ment expressed in civilian retirement legislation and is without author- 
ity of law. See in that regard the decision reported in 16 Comp. Gen. 
121, in which we held that, although there was no statutory prohibition 
against the reemployment in the executive civil service of a retired 
Foreign Service officer there was no authority for the concurrent pay- 
ment of his retirement annuity during the period of such employment. 
The claimant involved in that case obtained judgment in his favor in 


the Court of Claims. See Brunswick v. United States, 90 Ct. Cl. 285 
(1940). In the decision reported in 32 Comp. Gen. 89 we declined to 
follow the Brunswick decision and affirmed the holding in 16 Comp. 
Gen. 121. (Note: The amount of salary and annuity any retired For- 
eign Service officer or employee may receive if reemployed in Federal 
service is now specified in section 872 of the Foreign Service Act of 
1946, as added by section 44 of the Foreign Service Act Amendments 
of 1960, 74 Stat. 846, 22 U.S.C. 1112.) 

Therefore, we are of the opinion that while payment of the annuity 
to Judge Gasch is not authorized while in regular active service as a 


district judge he is entitled to full payment of salary as a district 
judge. 


A copy of this decision is today being furnished to the Chairman 
of the United States Civil Service Commission. 


[ B-157720 ] 


Transportation—Rates—Exclusive Use of Vehicle—Evidence 


The payment of exclusive use of vehicle charges for transporting a shipment 
under a bill of lading annotated “emergency expedite for earliest possible 
delivery” rather than “exclusive use of vehicle requested,” the notation required 


by the appropriate tariff to establish entitlement to the exclusive-use charges, 
is for adjustment and collection action to recover the overpayment, the anno- 


tation used failing to apprise the origin carrier that the shipper requested 
exclusive use of vehicle services, and a statement that the special service had 
been verbally requested, furnished more than 2 years after the shipment was 
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tendered, not having been made contemporaneously, neither operates to relieve 
the carrier from complying with essential tariff requirements, nor cures the 
defect of the omitted exclusive use of vehicle notation, section 217(b) of the 
Interstate Commerce Act, 49 U.S.C. 317(b), prohibiting the waiver of tariff rules, 
except for transportation furnished under section 22, because a waiver deprives 
a shipper of the equality of treatment demanded by section 217(b). 


To the Terminal Transport Company, Inc., January 7, 1966: 


We refer again to your letter of September 17, 1965 (with enclo- 
sures), your file O/C 8-3-221, in which you question the propriety of 
the overcharge adjustment in the freight charges paid to you for 
transporting a shipment in October 1962 under Government bill of 
lading No. B-7415953 from Ogden, Utah, to Opalocka Air Force Base, 
Florida. 

The bill of lading was issued by the Utah Army Depot; it authorized 
the transportation of 284 boxes of leather straps, weighing a total of 
39,406 pounds, from Ogden to Opalocka. In addition to the usual 
entries, the body of the bill of lading contains this typewritten 


annotation : 


EMERGENCY EXPEDITE 
FOR EARLIEST POSSIBLE DELIVERY. 


On October 29, 1962, the shipment was tendered at Ogden to Barton 


Truck Lines; and, as indicated in the consignee’s certificate of delivery 
in the bill of lading, on. November 3, 1962, it was delivered at Opalocka 
by Terminal Transport Company. 

For this transportation service you collected on your bill No. 749 


freight charges totaling $4,562.80. See 49 U.S.C. 66. These charges 


are based on the exclusive use of two trailers and are derived from 


a charge basis—22,000 pounds at the class 100 rate ($10.37 per 100 
pounds)—set forth in item No. 940, titled ““Exclusive Use Of Vehicle,” 
of Rocky Mountain Motor Tariff Bureau Trans-Continental Ter- 


ritorial Directory No. 20-D, MF-I.C.C. 132. 


In the audit of the charges paid to you on this shipment, our 


Transportation Division notified you on a USGAO Form 1003 of an 
overcharge of $1,705.86. The overcharge is based on the fact that 
the bill of lading was not annotated with a request for exclusive use 


of vehicle as required by item No, 940. The freight charges allowed 


on the shipment are based on its actual weight at $7.25 per 100 


pounds, the class 70 rate shown in Rocky Mountain Motor Tariff 
Bureau Tariff 21-B, MF-I.C.C. No. 177, which is applicable to 
truckload shipments of the commodity transported. In the absence 


of refund and after response to your protest the overcharge was 
collected by deduction. 


235-533 O - 67 - 27 
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Paragraph 2 of item No. 940 reads: 


2. Upon request of the consignor, the carrier will furnish a vehicle * * * 
which vehicle will be assigned to, and exclusively used by the carrier for, the 
transportation of the shipment. Only one vehicle per shipment will be furnished 
and a bill of lading, bearing a notation indicating that the shipper requests such 
exclusive use of the vehicle, must be provided for each such shipment. Shipments 
which because of their weight, or their cubical-weight density, or both, cannot be 
loaded and transported in one vehicle, either because of the carrying capacity of 
the vehicle or because of State weight-law limitations will not be accorded the 
exclusive use of vehicle service provided for in this item. 


Bill of lading No. B—7415953 does not bear a notation indicating that 
the shipper requests the exclusive use of a vehicle. 

In contending that the exclusive-use charge basis is applicable to this 
shipment you state that the exclusive use of “the vehicle” was requested 
verbally, that it was noted in pencil on the shipping order copy of the 
bill of lading, and that it was necessary to meet a deadline arrival date. 
You furnish certain statements in support of your allegation that 
exclusive-use service was furnished in this instance. 

One of the statements indicating that exclusive use of vehicle was re- 
quested is signed by C. Roy Nickerson, Traffic Manager ; it was prepared 
at your request more than 2 years after the shipment was tendered to 
the origin carrier, and you refer to that part of the Administrative Di- 
rections on the back of the bill of lading which states that if it is im- 
practical to place notations of special services on bills of lading, “the 
same information may be set forth in a statement bearing the number 
of the covering bill of lading which shall be signed by ar for the person 
who ordered the services.” You urge that Mr. Nickerson’s statement 

_In effect amends the bill of lading and that it complies with the 
Administrative Directions. 

The Interstate Commerce Commission, in Gus Blass Co. v. Powell 
Bros. Truck Line, 53 M.C.C. 603 (1951), citing the well-established 
principle that the rules in a tariff cannot be waived (Davis v. Hender- 
son, 266 U.S. 92 (1924) ; Natural Products Refining Co. v. Central Rail- 
road of N.J., 216 1.C.C. 105 (1936) ), held that the omission of a re- 
quired bill of lading endorsement was a defect fatal to the application 
of transportation charges based on an exclusive use of vehicle rule even 
though exclusive use of vehicle service actually was requested and fur- 
nished. See, also, Southern Knitwear Mills, Inc. v. Associated Trans- 
port, Inc., 9 Fed. Car. Cases 710 (1953) ; Campbell “66” Express, Inc. 
v. United States, 302 F. 2d 276 (1962), 157 Ct. Cl. 365. In these cir- 
cumstances, the omission of the required bill of lading annotation, a 
defect which is not cured by later statements of shippers’ intentions, 
such as is contained in the statement submitted by you, defeats your 
claim that charges for the exclusive use of a vehicle are applicable to 
this shipment. 
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The principle prohibiting the waiver of tariff rules is based on sec- 
tion 217(b) of the Interstate Commerce Act, 49 U.S.C. 317(b), which 
provides that, except for transportation furnished free or at reduced 
rates under section 22 of the act, 49 U.S.C. 22, “No common carrier by 
motor vehicle shall charge or demand or collect or receive a greater or 
less or different compensation for transportation or for any service in 
connection therewith between the points enumerated in such [its] tariff 
than the rates, fares, and charges specified in the tariffs in effect at the 
time.” Thus, unless authorized under section 22 of the act, any devia- 
tion from a carrier’s published tariff is prohibited because it would ef- 
fectively deprive shippers of the equality of treatment demanded by 
section 217(b). See Davis v. Cornwell, 264 U.S. 560 (1924). 

Nor do we consider that the annotation on bill of lading No. 
B-7415953 substantially complies with the notation requirements of 
the tariff exclusive-use item. It does not seem to us that it reasonably 
apprises the origin carrier that the shipper is requesting the exclusive 
use of its vehicle. See, in this connection, Campbell “66” Express, Inc. 
v. United States, supra. 

Written statements prepared in compliance with the part of the Ad- 
ministrative Directions referred to by you should be reasonably con- 
temporaneous with the transportation service involved. The bill of 
lading instruction is not intended and it is not operative to relieve a 
carrier from complying with essential tariff requirements. And, in the 
absence of a tariff or section 22 quotation rule permitting the practice, 
we cannot give effect to long-delayed efforts to establish a state of facts 
not reflected in the shipping documents as they are issued. 

In these circumstances, we conclude that the collection action was 
proper and it is sustained. 


[ B-51593, B-76594 J 


Post Office Department—Fund Depositories—Postmasters Ac- 
counts 


To require postmasters when qualified banks are unavailable to deposit funds in 
their custody in uninsured national or State banks without liability for loss of 
funds due to no fault or negligence on their part would contravene 39 U.S.C. 
2209, which permits postmasters in their official capacity to deposit funds in un- 
authorized banks at their own risk, and as the power to administer a Federal 
statute and to prescribe rules and regulations to that end is not the power to make 
law, rules and regulations must be in harmony with a statute, therefore, it would 
not be proper for the Postmaster General under 39 U.S.C. 501 to issue instructions 
or regulations to require postmasters to use undesignated depositories ; however, 
postmasters may be advised that section 2403 provides a means to relieve them 
from responsibility for loss of funds deposited in uninsured banks after investiga- 
tion and determination by the Postmaster General that the loss was without 
negligence. 
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To the Postmaster General, January 10, 1966: 


This is in further reference to letter dated November 5, 1965, from 
the Deputy Postmaster General requesting a decision as to whether the 
Postmaster General may require postmasters to utilize the banking 
facilities of uninsured banks if there are no qualified banks within rea- 
sonable proximity and advise the postmasters that they will not be held 
responsible for any loss of funds deposited in such uninsured banks if 
the loss occurs without fault or negligence on the part of the 
postmaster. 

The facts, as stated in the letter of November 5 are as follows: 

Approximately seventy communities do not have authorized depositories. The 
postmaster must remit postal funds to a designated depository by registered mail. 
See sections 443.1, 445.1 and 445.2 Postal Manual. Experience over the past few 
years reveals that the Department has suffered over-all annual losses of cash sent 
by registered mail in the approximate amount of $100,000. In addition, the 
handling cost of each piece of registered mail is estimated to be approximately 
$1.00. We believe that it would be advantageous to the Government if the postal 
official could deposit this cash in a local bank regardless of whether such bank 
is insured by the FDIC, and then remit to the Federal Reserve by means of a 
check. This procedure would eliminate the need for registered mail and pre- 
sumably would eliminate a substantial portion of the annual $100,000 loss. 

It is the responsibility of a postmaster, pursuant to 39 U.S.C. 2209, 
to keep all money collected at a post office, or coming into the custody 
of a post office without “depositing in an unauthorized bank.” How- 
ever, subsection 2209(c) provides in pertinent part : 

(c) A postmaster at an office in a city or town where there is no designated de- 


pository may make temporary deposits of money in his custody, in a national bank 
or State bank— 


4 . * + Ss + * 

-_ postmaster shall make the deposits in his official capacity and at his own 
risk. s**t 

It is stated in the letter of November 5 that in view of the above pro- 
visions of law, postmasters are reluctant to utilize the services of such 
banks, but that your office knows of no loss suffered by the Department 
because of the failure of any such bank during the last 20 or 30 years, 
or from a loss due to embezzlement occurring in such bank.- Refer- 
ence is also made in the letter to 39 U.S.C. 302, which vests in the Post- 
master General all functions of all subordinate offices and agencies of 
the Post Office Department, and to 39 U.S.C. 501 which sets forth the 
general duties of the Postmaster General. The latter section pro- 
vides, among other things, that the Postmaster General shall prescribe 
rules and regulations, and instruct all persons in the Department with 
reference to their duties and in this regard the position is set forth in 
the letter of November 5 that the Postmaster General can require post- 
masters in communities not having authorized depositories to make 
deposits in national or State banks which are uninsured, and that if 
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the Postmaster General should give such orders, it is not believed that 
the postmasters may be held personally liable. 

Acceptance of the above-stated position as a basis to avoid the liabil- 
ity of postmasters for any losses that may be incurred through use of 
an unauthorized bank would in effect alter the statute which specifi- 
cally provides that such deposits shall be at the postmasters’ own risk. 
Also, since the statutory authority to use other than a designated de- 
pository for temporary deposits is permissive insofar as the postmaster 
is concerned it retains in each postmaster the right to determine 
whether he wishes to subject himself to the risk. Therefore a require- 
ment by the Postmaster General that uninsured national or State 
banks shall be used in the circumstances outlined would be invalid as 
not in conformance with the provisions of law set forth in 39 U.S.C. 
2209, it being well established that the power of an administrative 
officer to administer a Federal statute and to prescribe rules and reg- 
ulations to that end is not the power to make law, the rules and reg- 
ulations must be in harmony with the statute. See 41 Comp. Gen. 213, 
and cases cited therein. 

In summary, it is concluded that it would not be proper for your De- 
partment to issue instructions or regulations to require postmasters to 
use undesignated depositories. 

Concerning the provisions of 39 U.S.C. 2403(a) (2) cited in the sub- 
mission which authorize the Postmaster General to pay or credit the 
postmaster for losses, not in excess of $10,000, resulting from the loss 
of funds deposited in national or State banks, such authority was 
initially contained in the act of June 18, 1934, 48 Stat. 990, 39 U.S.C. 
49, and pertained to losses of funds remitted after April 1, 1924. It 
has never been viewed as being limited in applicability to insured 
banks. Pursuant to the terms thereof, the granting of relief is de- 
pendent entirely upon the facts in each individual case. Accordingly, 
there would be no objection to advising postmasters that 39 U.S.C. 
2403 provides a means by which they may be relieved of responsibility 
for any loss of funds deposited in uninsured banks if the loss occurs 
without negligence on their part; but that in any such case the Post- 
master General must determine after investigation that the loss re- 
sulted without negligence of a postmaster. 


[ B-118800 } 


Pay—Retired—Disability—Administrative Determination Neces- 
sity 


The payment of disability retired pay to an officer of the uniformed services who 
without a correction of military records pursuant to 10 U.S.C. 1552 was retro- 
actively placed on the Army retired list following the award of a money judg- 
ment to him for a period subsequent to hospitalization for a cerebral thrombosis 
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incurred while serving on “active duty for training” in the Officers’ Reserve 
Corps was proper, a correction under section 1552 to give the officer a retired 
status and a right to retired pay not being necessary, the Secretary having made 
the required determination of physical disability while the officer was receiving 
basic pay, a determination absent in Frith v. United States, 156 Ct. Cl. 188; 
therefore, the rule in that case that a correction of military records is a condition 
precedent to retirement by reason of disability and entitlement to retired pay 
for any period following the period covered by the judgment is not for applica- 
tion, and the officer may retain payments received and may be paid the retired 
pay withheld. 


Pay—Retired—Status on Retired List—Subsequent to Judgment 
Award 

The fact that a judicial decision is rendered on the merits of a case does not 
always establish a proper legal basis for payment of retired or disability retire- 
ment pay beyond the period covered by the judgment ; therefore, accounting and 
disbursing officers should avail themselves of the authority in 31 U.S.C. 74 to 
present doubtful situations of this nature to the Comptroller General for advance 
decision in order to protect the interests of the United States as well as the rights 
of the individuals involved. 

To Lieutenant Colonel H. W. Kasserman, Department of the Army, 


January 11, 1966: 


Further reference is made to your letter of September 24, 1965, re- 
questing an advance decision as to the propriety, in the circumstances 
hereunder set forth, of payment of retired pay to Colonel Clarence A. 
Remaley, 0 295 333, U.S. Army Reserve, retired, for the period Novem- 
ber 1, 1964 to August 31, 1965, inclusive. A voucher stated in Colonel 
Remaley’s favor and other pertinent papers were received as enclosures 
to your letter which was forwarded here under D. O. No. A-877 al- 
located by the Department of Defense Military Pay and Allowance 
Committee. 

Colonel Remaley filed suit in the Court of Claims on January 29, 
1954 (Ct. Cl. Petition No. 40-54) for retired pay “from November 1, 
1952,” based on a disability resulting from a cerebral thrombosis. The 
disability occurred on May 12, 1952, while Colonel Remaley was serv- 
ing as a colonel in the Officers’ Reserve Corps on a “short tour of active 
duty training” covering the period from April 21 to May 23, 1952, in- 
clusive. Thereafter Colonel Remaley was a patient in Army hos- 
pitals from May 13, 1952 to October 31, 1952, inclusive, and the 
record shows that he was in receipt of active duty basic pay and allow- 
ances through the latter date under authority of 10 U.S.C. 456 (1952 
Ed.). 

In the decision of April 3, 1956 (134 Ct. Cl. 874), rendered in favor 
of Colonel Remaley, the Court of Claims stated “The question is, Was 
the plaintiff on a tour of ‘active duty for training’ within the meaning 
of the applicable statutes (10 U.S.C. 456; 37 U.S.C. 272 (1952 Ed.) ) ? 
We hold that he was not.” The court further stated : 


The Physical Evaluation Board on October 21, 1952, found that the plaintiff 
was unfit to perform the duties of his office by reason of physical disability in- 
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curred in the performance of his duty. It rated his disability at 30 percent. 
The Secretary of the Army disapproved these findings because the disability re- 
sulted from a disease, and not from an injury, and was, therefore, not covered by 
subsection 402(c) of the Career Compensation Act. This was a decision that 
the plaintiff was not on extended active duty, within the coverage of subsections 
402(a) or (b) of that Act. 

The Secretary of the Army’s interpretation of the statutes was erroneous. 
The plaintiff is entitled to recover, and judgment will be entered to that ef- 
fect -e & 

On October 2, 1956, a judgment for the amount due Colonel Remaley 
was entered by the Court of Claims in the net amount of $12,094.71, 
representing disability retirement pay (less all proper deductions) for 
the period November 1, 1952 to March 31, 1956, inclusive. The record 
discloses that as a result of the decision of April 3, 1956, and the 
money judgment of October 2, 1956, the department of the Army 
placed Colonel Remaley on the Temporary Disability Retired List 
retroactively effective as of October 31, 1952 (paragraph 63, Depart- 
ment of the Army Special Orders No. 95, May 15, 1957) and trans- 
ferred him to the Permanent Disability Retired List effective No- 
vember 30, 1957 (paragraph 63, Department of the Army Special 
Orders No. 232, November 27, 1957). It is stated in paragraph 5 of 
your letter that Colonel Remaley was paid retired pay by the De- 
partment of the Army for the period from April 1, 1956 through 
October 31, 1964, at which time payment of retired pay was dis- 
continued on the basis of the holding of this Office in the case of 
Captain Ollie T. Frith, Air Force Reserve, in decision of September 10, 
1963, 43 Comp. Gen. 242. It further appears that Colonel Remaley 
was requested by the Army Finance Center in letter dated November 
6, 1964 (copy received as enclosure No. 13 to your letter) to refund 
$32,142.88, representing the amount of retired pay which had been 
paid to him for the period April 1, 1956 to October 31, 1964, 
inclusive. 

The primary issue therefore is whether the rule in the Frith case, 
156 Ct. Cl. 188, requires the administrative action taken in Colonel 
Remaley’s case. In that connection you state (paragraph 10 of your 
letter) that because the military records of Colonel Remaley have not 
been corrected under the authority prescribed in 10 U.S.C. 1552 to 
give him a retired status, you are in doubt as to whether his place- 
ment on the retired list by the Secretary of the Army constitutes a 
legal basis for payment of retired pay subsequent to March 31, 1956, 
the last day covered by the money judgment of October 2, 1956. 

In the Frith case this Office held (quoting the syllabus) that : 

An Air Force captain discharged for disability with severance pay who 
subsequently in Frith v. United States, 156 Ct. Cl. 188, is awarded a money 
judgment equal to retired pay computed on the grade of captain from the date 


of discharge through date of judgment, less the disability compensation received 
from the Veterans Administration and the mustering-out payment received after 
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release from active duty, may not on the basis of the decision continue to 
receive retired pay for periods subsequent to the period covered by the judgment 
in the absence of an appropriate correction of the officer’s records by the Air 
Force Board for the Correction of Military Records, the decision not bestowing 
on the officer any status in the Air Force, active or retired, and the money 
judgment neither affecting a change in the officer's records that failed to 
disclose a military status subsequent to date of discharge, nor compelling 
executive action to effect the change. 

Captain Frith was discharged on August 14, 1954, from the Air 
Force Reserve by reason of physical disability. The pertinent statu- 
tory provisions governing retirement by reason of physical disability 
with entitlement to receive disability retirement pay in effect on 
October 31, 1952, when Colonel Remaley was released from hospitali- 
zation to return to his home and resume an inactive duty status in 
the Officers’ Reserve Corps and on August 14, 1954, when Captain 
Frith was separated from the Air Force Reserve by discharge because 
of physical disability were subsections (a) and (b) of section 402, 
Career Compensation Act of 1949, ch. 681, 63 Stat. 816-817, 37 U.S.C. 
272(a) and (b) (1952 Ed.), respectively. Under those statutory pro- 
visions placement on the temporary or permanent disability retired list 
with entitlement to receive disability retirement pay as therein 
provided, was dependent— 

Upon a determination by the Secretary concerned (1) that a member of a 
Regular component of the uniformed services entitled to receive basic pay, or a 
member of a Reserve component of the uniformed services entitled to receive 
basic pay who has been called or ordered to extended active duty for a period in 
excess of thirty days, is unfit to perform the duties of his office, rank, grade, or 
rating, by reason of physical disability incurred while entitled to receive basic 
pay * * * and (5) that accepted medical principles indicate that such disability 
may be of a permanent nature, the name of such member shall be placed upon 
the temporary disability retired list of his service by the Secretary concerned 
and such member shall be entitled to receive disability retirement pay as pre- 
scribed in subsection (d) of this section : Provided That if condition (5) above is 
met by a finding that such disability is of a permanent nature, such member 
may be retired by the Secretary concerned and, upon retirement, shall be entitled 
to receive disability retirement pay as prescribed in subsection (d) * * *. 
[Italics supplied.] 

The law required as a condition precedent to retirement by reason 
of disability that the Secretary concerned make the necessary dis- 
ability retirement determination while the member was “entitled to 
receive basic pay.” In the Frith case no such determination was ever 
made by the Secretary of the Air Force either prior or subsequent to 
Frith’s discharge from the service on August 14, 1954. Moreover, 
such a determination, if made after August 14, 1954, when Frith no 
longer was entitled to receive basic pay would not have provided any 
legal basis for the payment to him of disability retirement pay for 
any part of the period following the period covered by the judgment 
of January 12, 1962 in Frith v. United States. 

The Court of Claims renders judgment for a sum of money and the 


rendering of such a judgment “does not have the effect of actually 
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changing an official record or of compelling executive action.” See 
the several Court of Claims decisions cited on this point at 43 Comp. 
Gen. 244. Hence, the emphasis of our decision of September 10, 1963, 
concerning Captain Frith was necessarily placed upon the absence 
of any appropriate corrective action by the Air Force Board for Cor- 
rection of Military Records which, in the circumstances of the Frith 
case, constituted the only legal method available to authorize the pay- 
ment to him by the accounting and disbursing officers of the Govern- 
ment of disability retirement pay for any part of the period following 
the period covered by the judgment of January 12, 1962. 

The facts in the case of Colonel Remaley are entirely different. The 
record shows (Findings of Fact Nos. 4 and 5 in decision of April 3, 
1956) that the Secretary of the Army through The Adjutant General 
on October 30, 1952, disapproved the proceedings and findings of the 
Physical Evaluation Board which had found on October 21, 1952, 
that Remaley “was unfit to perform the duties of his office by reason 
of physical disability resulting from mild cerebral thrombosis which 
was the proximate result of the performance of duty and was 
permanent” on the basis that: 


The determination having been made that Colonel Clarence A. Remaley, 
0295333, CE-ORC, is unfit for active service and that such unfitness resulted from 
a disease rather than an injury, the proceedings of the physical evaluation board 
convened at Valley Forge Army Hospital, Phoenixville, Pennsylvania, on 21 
October 1952 in the case of Colonel Remaley are hereby disapproved, pursuant 
to the provisions of Section 402c, Public Law 351, 81st Congress. 

It is apparent that the findings of the Physical Evaluation Board 
that Colonel Remaley had become unfit for active service by reason 
of disease as distinguished from an injury were in fact incorporated 
in and became a part of the Secretary’s determination on October 30, 
1952, that the matter came within the scope of subsection (c), 37 U.S.C. 
272(c) (1952 Ed.), rather than subsections (a) or (b) of section 402 
of the 1949 law. The holding by the Court of Claims that the Secre- 
tary of the Army’s interpretation of the provisions of section 402 
“was erroneous” related solely to that part of the Secretary’s deter- 
mination that had reference to subsection (c). Consequently, under 
the holding of the Court of Claims in the decision of April 3, 1956, it 
is established that the Secretary of the Army made a determination on 
October 30, 1952, while Colonel Remaley was entitled to receive basic 
pay that Colonel Remaley was unfit to perform the duties of his office 
by reason of a physical disability rated at 30 percent incurred in the 
performance of duty. That determination placed Colonel Remaley 
squarely within the purview of subsections (a) or (b) of subsection 
402 and therefore he must be considered as having been legally entitled 
to be retired for physical disability with entitlement to receive dis- 
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ability retirement pay effective from November 1, 1952. The Depart- 
ment of the Army Special Orders of May 15, 1957, which placed 
Colonel Remaley on the Temporary Disability Retired List as of Octo- 
ber 31, 1952, after his entitlement to receive basic pay had ceased, 
merely confirmed (expressly so stated in the order itself) that such 
action was based on the holding of the Court of Claims in the decision 
of April 3, 1956. 

In such circumstances corrective action by the Army Board for the 
Correction of Military Records under the provisions of law now codi- 
fied in 10 U.S.C. 1552 was not necessary and the absence of such a 
correction of records has not affected Colonel Remaley’s right to re- 
ceive disability retired pay from April 1, 1956, to date. Accordingly, 
payment on the voucher returned herewith, stated in favor of Colonel 
Remaley, covering disability retirement pay for the period Novem- 
ber 1, 1964 through August 31, 1965, is authorized, if otherwise cor- 
rect. Also, it would appear that Colonel Remaley was entitled to 
receive otherwise. proper disability retirement pay during the period 
April 1, 1956 to October 31, 1964, inclusive. 

The issue presented in Colonel Remaley’s case focuses attention on 
the problems confronting the accounting and disbursing officers of the 
Government under Court of Claims decisions awarding judgment in 
favor of the plaintiff for retired or disability retirement pay. One 
basic question always arises as to whether the plaintiff legally is en- 
titled to be paid such retired or disability retirement pay for any 
period following the period covered by the judgment in question. It 
will be observed that in the Frith case this Office concluded there was 
no legal basis for such payments in the absence of an appropriate 
correction of record under authority of 10 U.S.C. 1552, whereas the 
opposite conclusion has been reached above with respect to Colonel 
Remaley. Quite clearly the particular facts of each case and the ap- 
plicable provisions of law govern any such determination. The mere 
circumstance that the judicial decision concerned was rendered on the 
merits of the case, as distinguished from a judgment based on an 
agreement or stipulation between the parties, does not always establish 
a proper legal basis for payment of retired or disability retirement pay 
beyond the period covered by the judgment in the particular case. 
The provisions of 31 U.S.C. 74 are available to accounting and dis- 
bursing officers and should be employed in doubtful situations of this 
nature to protect the interests of the Government as well as the rights 
of the particular individuals involved. 


f 
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[ B-158150 J 


Pay—Submarine Duty—Thirty-First Day of the Month 


The monthly incentive pay authorized in 37 U.S.C. 301 for submarine duty being 
a percentage increase of the annual pay of members of the uniformed services 
is within the meaning of the act of June 30, 1906, 5 U.S.C. 84, prescribing that 
in computing compensation for a fractional part of a month, each month shall 
consist of 30 days, excluding the thirty-first of any calendar month and treating 
February as having 30 days; therefore, an officer in an active duty pay status 
for a period in excess of 30 days who performs submarine duty on the thirty- 
first of the month may not be paid submarine pay for that day pursuant to 5 
U.S.C. 84, and the officer serving on extended active duty is not within the pur- 
view of 37 U.S.C. 1004, providing for entitlement to pay and allowances for each 
day, including the thirty-first day of the month, when a member serves 4 con- 
tinuous period of less than 1 month. 


To Lieutenant Commander Vincent J. Argiro, January 11, 1966: 


Reference is made to your letter dated November 19, 1965, requesting 
review of our Claims Division settlement of November 15, 1965, which 
disallowed your claim for submarine pay for August 31, 1965, while 
you were on board the U.S.S. Tulibee (SSN-597). Payment was 
denied since you were in an active duty pay status for a period in 
excess of 30 days. 

By travel order No. T-83 of August 24, 1965, you were directed to 
report to Groton, Connecticut, on or before August 28, 1965, for tem- 
porary additional duty in connection with Board of Inspection and 
Survey duties and on board such naval ships as might be necessary. 
It appears from your claim that from August 28 to 30, 1965, inclusive, 
you were attached to the U.S.S. Benjamin Franklin (SSBN-640) for 
submarine duty and that on August 31 and September 1, 1965, you per- 
formed additional submarine duty while attached to the U.SS. 
Tulibee (SSN-597). Payment for the thirty-first of August has been 
refused based on the provisions of section 6 of the act of June 30, 1906, 
ch. 3914, 34 Stat. 763, as amended, 5 U.S.C. 84. 

The pertinent provisions of 5 U.S.C. 84 read as follows: 

Where the compensation of any person in the service of the United States * * * 
is annual or monthly the following rules for division of time and computation of 
pay for services rendered are established: Annual compensation shall be divided 
into twelve equal installments, one of which shall be the pay for each calendar 
month ; and in making payments for a fractional part of a month one thirtieth of 
one of such installments, or of a monthly compensation, shall be the daily rate of 
pay. For the purpose of computing such compensation and for computing time 
for services rendered during a fractional part of a month in connection with 
annual or monthly compensation, each and every month shall be held to consist 
of thirty days, without regard to the actual number of days in any calendar 
month, thus excluding the 31st of any calendar month from the computation and 
treating February as if it actually had thirty days. * * 

However, notwithstanding, the foregoing provisions it appears to 
be your belief that payment for submarine duty should be made to 
you for the thirty-first day of the month since you were not attached 


to a submarine for more than 30 days. 
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In our decision of August 16, 1944, 24 Comp. Gen. 131, we con- 
sidered various questions relative to the computation of submarine 


pay for periods of submarine duty which included the thirty-first 


day of the month. Under the laws in effect at that time members of 
the Navy on duty on board a submarine of the Navy were entitled 
to receive “50 per centum additional of the pay for their rank or 
rating and service” as provided by law. It was pointed out that the 


pay of members of the Armed Forces was on an annual basis under 


the laws then in effect and hence the per centum increase for sub- 
marine duty also was on an annual basis. For that reason, the 
provisions of the 1906 act were applicable to such pay. Consequently, 
we held that submarine pay did not accrue for duty on the thirty-first 


day of the calendar month even though the period of submarine duty 


was for less than 30 days. On that basis we said that a member who 
served on temporary duty aboard a submarine on the thirtieth and 


thirty-first day of the month was entitled to submarine pay only for 
1 day. 


The applicable law for hazardous duty pay for submarine duty is 


now found in 37 U.S.C. 301. This law reads in pertinent part as 
follows: 


(a) Subject to regulations prescribed by the President, a member of a uni- 
formed service who is entitled to basic pay is also entitled to incentive pay, in 
the amount set forth in subsection (b) or (c) of this section, for the performance 


of hazardous duty required by orders. For the purposes of this subsection, 
“hazardous duty” means duty— 


- 7 = = * * 
(2) as determined by the Secretary concerned, on a submarine * * *. 
= a ” o * © . 


(b) For the performance of the hazardous duty described in clause (1), (2), 


or (3) of subsection (a) of this section, a member is entitled to monthly 
incentive pay * * *. 


Thus, it will.be seen that incentive pay for submarine duty, as well 
as for the other types of hazardous duty set forth in section 301, is 
authorized as monthly pay within the meaning of the 1906 act as 
amended. 32 Comp. Gen. 55. Therefore, in the case of members 
who are serving on extended active duty, the rules set forth in 24 
Comp. Gen. 131 with respect to excluding the thirty-first day of the 
month in the computation of pay for submarine duty are also appli- 
cable in computing pay under 37 U.S.C. 301 for such duty. 

While 37 U.S.C. 1004 provides that a member who is entitled to 
pay and allowances for a continuous period of less than 1 month is 
entitled to his pay and allowances for each day of that period and 
the thirty-first day of the month may not be excluded in the computa- 
tion, such provisions are not applicable to a member serving on 
extended active duty. 


Accordingly, the action of our Claims Division in disallowing your 
claim is sustained. 
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[ B-158132 J 


Contracts—Specifications—Qualified Products—Bidders Option 
to Furnish Either of Two Items 


Two bidders whose noncompliance with the invitation requirement to identify 
and furnish the test number in the spaces provided on the bid form of each 
qualified item offered was satisfied by one bidder supplying the information in 
a timely telegraphic modification, and waiver of the omission as a minor in- 


formality, and by the availability of the information on the qualified items 


offered by the second bidder by reference to the appropriate Qualified Products 


List, may have their bids considered, notwithstanding the offer to furnish 
either of two qualified products at their option on a particular item, the in- 
vitation providing that awards will be made for items which have been tested 
and have qualified for inclusion in the applicable qualified products list before 
the opening of bids, it would be inconsistent, when not prohibited, to hold 


that a bidder could offer either of two qualified products but could not offer 


either or both at his option, and it is immaterial that a bidder by having two 
qualified products may have a competitive advantage. 


To the Director, Defense Supply Agency, January 12, 1966: 


Reference is made to letters dated December 14 and 27, 1965, from 
your Assistant Counsel, reference DSAH-G, concerning the protests 
of Royal Lubricants Company, American Oil and Supply Company, 
and Bray Oil Company, against award to any bidder who did not 
supply the identity of the qualified products offered in the appropriate 
paragraph under Invitations for Bids DSA-600-66-81, DSA-600- 


66-84, and DSA-§00-66-89 issued by the Defense Fuel Supply 
Center. 

The protests apply to all three invitations; however, the question 
to be resolved is the same under each invitation and resolution of the 
protests under one of the invitations clearly can be determinative for 
all three invitations. 


The particular clause leading to the protests, paragraph 23, page 7 
of each invitation, reads as follows: 


QUALIFIED PRODUCTS.—Awards for any items which are required to be 
qualified products will be made only when such items have been tested and 
have qualified for inclusion in the applicable Qualified Products List (whether 
or not actually included in the list) before the time set for opening of bids. 
Bidders should contact the qualifying agency designated in the applicable spec- 
ification to arrange to have the products which they intend to offer tested for 
qualification. Bidders offering products which have been tested and qualified, 
but which are not yet listed, are requested to submit evidence of such qualifica- 
tion with their bids so that they may be given consideration. Any bid which 
does not identify the qualified product being offered will be rejected. The 
bidder shall identify the qualified product being offered in the blank spaces below. 


The spaces provided below consisted of three columns headed “Item 
No. or Product,” “Brand Name” and “Test No. or Gov’t Indent. No.,” 
each column being nine rows long. 

The contracting officer reports that the last two sentences of the 
above clause requiring identification of the qualified product being 
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offered and requiring that the bidder identify the qualified product 
being offered in the spaces below have been used in Defense Fuel 
Supply Center invitations for a very short time. Prior thereto the 
last two sentences did not appear in the clause. The clause was re- 
written to (i) provide assurance that bidders understood that the 
product desired was a qualified product, (ii) to preclude the need to 
contact bidders after bid opening to ascertain what qualification 
identification product they were offering, and (iii) to preclude bid 
shopping after opening and award. It is further reported that since 
bidders who have no qualified product on the Qualified Products List 
may bid based on supplying another company’s qualified product, 
packaged by them, thereoften existed under the prior clause a ques- 
tion whether the bidder was in fact offering and could supply a 
qualified product. In addition a practice was developing whereby 
bidders would fail to indicate a qualified product and would then shop 
around after bid opening, if they were low bidder, in an attempt to 
locate a qualified product to furnish. It is stated that the use of the 
language in the new clause was intended to eliminate the administra- 
tive burden in making inquiries and to prevent bid shopping by 
requiring identification of the qualified product or products offered. 

Invitation for Bids DSA-600-66—84 requested bids for 11 products 
with deliveries to various locations for each product. Ten of these 
products’ specifications require qualification (all but Item J, Specifica- 
tion VV—C-846) and Royal Lubricants has qualification approval for 
three of these products, Items K, M, and N. However, Royal Lubri- 
cants bid only on Items K and N. 

Item K of the invitation called for Hydraulic Fluid Petroleum Base, 
Specification MIL—H-5606B, delivered to three locations. Bids were 
received from four companies, American Oil and Supply Company, 
Bray Oil Company, Pennsylvania Refining Company, and Royal Lu- 
bricants Company. Bray Oil Company, the low bidder on the Tracy 
Depot destination (Royal did not bid this location), did not fill in 
the information requested in paragraph 23, but by telegraphic modi- 
fication received prior to bid opening, stated “Item K is Brayco 
Micronic 756C or 756D qualification numbers NAEC-AML-1804 or 
AML-78272-64 respectively.” The low bidder for the Memphis and 
Richmond Depot destinations was Pennsylvania Refining Company 
who failed to fill in paragraph 23 but listed Pennsylvania Refining 
Company as the manufacturing and filling point of this item under 
Section V, MANUFACTURING AND FILLING POINTS. Penn- 
sylvania Refining Company is a qualified supplier for this item. The 
second low bidder for these destinations was American Oil and Supply 
Company who fully completed paragraph 23. 
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The other item bid under this invitation by Royal Lubricants was 
Item N, Hydraulic Fluid Petroleum Base, Specification MIL—H- 
6083B. Four bids were received for this item from the same four 
companies that bid under Item K. The low bidder on the three desti- 
nations under Item N is Pennsylvania Refining Company who made 
no representation under Item 23 but identified the Pennsylvania Refin- 
ing Company as a manufacturer for this item under Section V, MAN- 
UFACTURING AND FILLING POINTS. Pennsylvania Refining 
Company has qualification approval for two products required under 
this item. Royal Lubricants is the low bidder on the Memphis and 
Richmond Depot destinations. Bray Oil Company is second low bid- 
der on the Tracy Depot destination. 

Royal Lubricants Company, American Oil and Supply Company, 
and Bray Oil Company all protest any awards to Pennsylvania Refin- 
ing Company on account of its failure to specify the product offered. 
Royal Lubricants apparently also protests award to any bidder who 
did not specify the product offered in paragraph 23. This would in- 
clude not only Pennsylvania Refining Company but also Bray Oil 
Company who, while not showing the identity of the product offered 
in paragraph 23, supplied the information by telegraphic modifica- 
tion of its bid which was duly received prior to bid opening. Further- 
more, American Oil and Supply Company protests award to any bid- 
der who supplied or whose bid could be considered for more than one 
qualified product per item. This involves Bray Oil Company who 
has named in its telegraphic modification two qualified products for 
Item K, and Pennsylvania Refining Company who has two qualified 
products for Item N. 

The first question to be decided is the responsiveness of the bid sub- 
mitted by the Bray Oil Company, since it failed to specify the qualified 
product or products offered in paragraph 23 of the bid form but sup- 
plied the information in a timely telegraphic modification of its bid. 
The contracting officer reports that while it would be desirable from 
an administrative standpoint to have the product identified in the 
spaces provided in the bid form, any bid which identified the qualified 
product offered elsewhere in the bid, in an accompanying letter, or by 
a timely modification would enable evaluation of the bid and that, 
therefore, it is considered that the failure of a bidder to identify the 
qualified product being offered in the specific spaces provided (para- 
graph 23) is only a minor informality which can be waived by the 
contracting officer. It consistently has been held that all documents 
received prior to the bid opening constitute a part of the bid. 36 
Comp. Gen. 535; 40 zd. 432. Since Bray Oil Company’s bid, at the 
time of bid opening, contained the identity of qualified products offered 
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it was in strict compliance with the requirements of the invitation in 
this respect even though information was contained elsewhere than 
in paragraph 23. 

The second question to be decided is whether the bid of Pennsylvania 
Refining Company which did not specifically identify the product or 
the test number in paragraph 23, but showed in Section V, MANU- 
FACTURING AND FILLING POINTS, that it proposed to furnish 
a product in accordance with the specific military specification and 
that the manufacturing and filling point for the product offered was 
the Pennsylvania Refining Company, Karns City, Pennsylvania. The 
particular specifications require qualification and Pennsylvania Refin- 
ing Company, Karns City, Pennsylvania, is listed on the particular 
Qualified Products Lists for a product, or products, meeting such 
specifications. It is recognized that a bidder could offer a qualified 
product of another company, however, in such event the manufac- 
turing would be by the firm whose product had been qualified with 
subsequent packaging (shipping) only by the bidder. In the instant 
matter Pennsylvania Refining Company stated in its bid that they 
were doing the manufacturing and, therefore, their bids could only 
be interpreted as offering a qualified product manufactured by them. 
The identity and test number of the particular product, or products, 
so offered readily could be determined by the Government by reference 
to the particular Qualified Products List. In such circumstances we 
agree with the determination of the contracting officer that the bids of 
Pennsylvania Refining Company have identified sufficiently the quali- 
fied products offered and that the bids should be considered for award. 

The final question to be decided concerns the bids of Bray Oil Com- 
pany and Pennsylvania Refining Company which offered either of 
two qualified products at their option for a particular item. Ameri- 
can Oil and Supply Company urges that only one qualified product 
can be specified, otherwise the bidder is given an. unfair competitive 
advantage. In this connection, it is stated that where for a particu- 
lar item a bidder has two qualified products and two competing raw 
material suppliers, the bidder could, if low, reopen negotiations with 
the competing raw material suppliers and realize greater profits. 
Paragraph 23 provides that awards for any items which are required 
to be qualified products will be made only for items which have been 
tested and have qualified for inclusion in the applicable qualified prod- 
ucts list before the time set for opening of the bids. Where a bidder 
has two qualified products of his own manufacture for a particular 
item requiring a qualified product obviously he could offer either of 
his qualified products. It would be inconsistent to hold that a bidder 
could offer either of two products but could not offer either or both 
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at his option, unless specifically prohibited and we do not believe that 
the clause contains any such prohibition. The fact that a bidder by 
having two qualified products may have a competitive advantage over 
bidders only having one is of no concern to the Government. See 40 
Comp. Gen. 688. 

For the foregoing reasons you are advised that the bids of Bray 
Oil Company and Pennsylvania Oil Company properly may be con- 
sidered for award under the three invitations. 

Copies of this decision have been sent to Bray Oil Company, Ameri- 
can Oil and Supply Company, ‘Royal Lubricants Company, and 
Pennsylvania Refining Company. 

The papers submitted with the letter of December 14, 1965, with 
the exception of the statement of facts by the contracting officer, are 
returned. 


[ B-157148 J 


Bids—Competitive System—Equal Bidding Basis for All Bidders 


Under an invitation for ship repairs that requires the contractor, if requested, 
to provide certain services from the time the ship arrives in the contractor’s yard 
to completion of the contract, thereby obliging bidders to include in the bid price 
an amount to cover the cost of the services for the entire repair period, when the 
Government elects to maintain a live ship and is not furnished services for the 
full period, the contractor benefits to the extent of reduced cost and bidders 
uninformed of the deviation of the service period did not compete on a common 
basis; therefore, in future procurements the shore service provision should be 
revised to assure the Government services commensurate with payments, and 
even though the ship was berthed in rented yard facilities and the required 
services were not available at all times, the contractor is considered responsible, 
as portable equipment, or extended services from other areas could have been 
brought in had the Government requested services for the duration of the 
contract. 


To the Secretary of the Navy, January 13, 1966: 

Reference is made to the report dated July 22, 1965 (Ser 434M7), 
and enclosures from the Counsel, Military Sea Transportation Service, 
relative to the protest of the Triple “A” Machine Shop, Inc., against 
an award to the Pacific Ship Repair Company under Invitation for 
Bids (IFB) No. P65-112 which was issued by the Military Sea Trans- 
portation Service (MSTS), Pacific Area. 

The IF B, which was issued on June 21, 1965, with opening set for 
June 22, 1965, covered voyage repairs to the USNS ELTINGE. It 
was circulated among holders of MSTS Master Ship Repair Con- 
tracts in the San Francisco, California, area. 

Item 1 of Specification Number MSTSP 65-125, which was in- 
corporated into the IF B, reads as follows: 


235-533 O - 67 - 28 
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Item 1—Services (AS) 

Upon arrival of ship in Contractor’s yard, or as soon thereafter as mutually 
agreed by Chief Engineer and Contractor, the Contractor shall provide the follow- 
ing services 


DC Electric Power 1000 Amps, 120/240 Volts 

Steam 5000 Ibs. per hr. at 100 PSI 
Fresh Water 60 PSI 
Flushing Water 60 PSI 
Fire Main 100 PSI 
Air 500 CFM at 100 PSI 


Any additional services required, either in quantity or in excess of time re- 
quired by applicable specification items, shall be furnished only upon issuance of 
a Specification Change Order. Cost of any additional services required for 
Contractor’s convenience shall be borne by the Contractor. 

Special Note No. 9 of the IFB provides that all work except sea 
trials shall be completed by 6 :30 a.m., July 2, 1965. 

Two bids were received in response to the IFR, one from Triple “A” 
in the amount of $179,000 and the other from Pacific Ship in the 
amount of $176,000. Award was made to the low bidder, Pacific Ship, 
on June 22, 1965. 

The record shows that the ELTINGE was placed at Pacific Ship’s 
leased Pier 34 South on the morning of June 22, 1965, because its reg- 
ular yard was filled with other work. It remained a live ship until the 
plant was shut down at 12 noon on June 24, 1965. The dead ship was 
dowed to Pacific Ship’s leased Pier 38 North where shore services were 
utilized until 4:30 p.m. on June 30 when the boilers were lit off. It 
remained a live ship through 6 a.m., July 2, 1965, when all basic work 
was completed and the ship proceeded to sea trials. 

The protest is based on two contentions. First, that the low bidder, 
Pacific Ship, was not a responsible bidder because it was not in a posi- 
tion for the entire period of contract performance to furnish the serv- 
ices called for by Item 1 of the Specification. Second, that if the 
services were not intended to be required for the entire period of con- 
tract performance, the contract with Pacific Ship is void because the 
IFB was not sufficiently definite to permit full and free competition. 
In support of the second contention it is stated that the services under 
consideration are needed by the ship at all times when it is in operation 
and that they are needed during the contract period to maintain 
satisfactory living conditions on board the ship; that, in order for the 
services to be supplied by the ship, it is necessary for the ship’s plant 
to be kept in continuous operation, which involves estimated additional 
cost of $400 to $600 per day to the Government; and that for such 
periods as the contractor is relieved of furnishing the services, his cost 
of performing the contract is proportionately reduced. 

With respect to the first contention, the MSTS has advised as 
follows: 
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Piers in San Francisco are owned by the State and administered by the State 
Board of Harbor Commissioners. Both Triple “A” Machine Ship, Inc. and Pacific 
Ship Repair Company have annual leases on specified piers where their respective 
yard facilities are located. Other pier facilities are available from the State for 
short term use on a rental basis. 

Some firms having MSTS Master Ship Repair Contracts rely entirely upon the 
use of piers on a short term rental basis. MST'S makes no distinction between 
those firms having long term leases and those having piers on a short term 
rental basis and requires the same fire and safety standards for all facilities used 
by Contractors. 


* . * * * * * 


It has not been the practice of the Military Sea Transportation Service, 
Pacific Area to limit bidding on availablities to contractors who have their own 
yards. Such a limitation would materially reduce competition. Such firms as 
Service Engineering Co., Franklin Machine Works and West Winds, Inc., are 
not precluded from bidding merely because the place for performance of work 
is specified as the “contractor’s yard or works.” A temporary leasehold on a 
pier is acceptable providing services specified can be provided. 

Very few State piers, if any at all, have the services which are normally 
specified by MSTS, available as an installed feature. It is understood that these 
services must be imported through portable equipment or extensions from areas 
where the services are available. After a bid award, the contractor is given a 
reasonable time to procure the pier and the services, and if these can be made 
available, the ship is delivered. 

Since this issue was raised, USNS ELTINGE has been repaired and completed 
at Pacific Ship Repair, Inc., and services as specified in the contract were in 
fact ordered and furnished by the contractor for a period of approximately 
five days prior to ordering the services. The contractor stated that he would 
be able to supply same within forty minutes of the services being ordered and 
for the purposes of the government—forty minutes is considered to be a reason- 
able time. 

In view of the foregoing it appears that the services in question 
could have been furnished through the importation of portable equip- 
ment or extensions from other areas if they had been required at the 
time the ELTINGE was berthed at Pier 34 South, and that the reason 
they were not supplied at that time was because they were not re- 
quested by the MSTS and not because they were not available. 
Under such circumstances we are unable to conclude that Pacific Ship 
was not a responsible bidder under the IF'B in question. 

With respect to the second contention, the contracting officer advises 
that it was never the intent of the Specification to have services sup- 
plied for the entire duration of the contract, but that it was merely 
intended these services be available at any or all times, since no one 
knew prior to the commencement of the work just when the services 
would be required. He further says that the questioned language in 
Item 1 is placed in applicable contracts as a result of experience which 
dictates that both parties should be in accord as to when the services 
will be required; that this is necessary, since the ship may desire to 
shut down at times when such a shut-down would interfere with the 
contractor’s scheduled testing of work which might require more 
services than those specified in the services item; and that conversely, 
the contractor might desire a shut-down at times when the ship is 


not in a position to shut down immediately. 
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While the intent of the provisions of Item 1 of the Specification 
may well be as indicated above by the contracting officer, it is our 
opinion that the language of Item 1 clearly and unambiguously im- 
posed upon the contractor the obligation to supply the enumerated 
services from the time of the ship’s arrival in the contractor’s yard 
to the completion of the contract work, if the contractor had been re- 
quested to do so by your Department. In view thereof, it is our 
further opinion that bidders must reasonably be expected to have 
guarded against this possibility by including a sufficient amount in 
their bid prices to cover the full cost of such services. It follows that, 
to the extent the Government elected to maintain a live ship, the Gov- 
ernment failed to receive services for which a charge was included in 
the contract price. It is axiomatic that there can be no effective com- 
petition unless bidders are competing on a common basis, and that 
there can be no intelligent bidding for a contract unless all bidders 
know what the contract requirements will be. If bidders are re- 
quired to offer.the services in question without reference to the dura- 
tion of the period in which they may be required to supply such 
services, a proper basis is lacking for bidders to know what they are 
bidding for or against. 

In view of the foregoing, we must conclude that use of the language 
included in Item 1 of the Specification would be proper only in cases 
where it is contemplated that the contractor will be required to furnish 
the services enumerated in Item 1 for all, or substantially all, of the 
contract period. While we see no basis for corrective action on the 
contract covering repairs to the USNS ELTINGE, it is suggested 
that, for future procurements in which it is anticipated the contractor 
will not be called upon to provide Item 1 services for all, or substan- 
tially all, of the contract period, consideration be given to revising 
the shore services provision in a manner which will assure that the 
Government payments for such services are commensurate with their 
use. It would appear that this might be accomplished, among other 
methods, by advising bidders of the estimated or maximum period 
during which the Government will require shore services, or if such 
an estimate is impracticable, by advising bidders that compensation 
for shore services required by the Government will be accomplished at 
a stated rate by amendment of the contract price on the basis of actual 
use. 

The file forwarded with the MSTS report of July 22, 1965, is 
enclosed. 
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[ B-158219 J 


Bankruptcy—Referees—Retired Military Personnel—Reservists 


In view of the fact that pursuant to 5 U.S.C. 30r(d) when a reservist is not on 
active duty, or when he ison active duty for training, he is not considered to be 
an officer or employee of the United States or a person holding an office of trust 
or profit and that he is authorized under section 30r(c) to accept a civilian 
position and receive both civilian salary and retired pay, the employment of a 
naval reservist as a full-time referee in bankruptcy is not prohibited by 11 U.S.C. 
63(2), which provides that persons holding any office of profit or emolument 
under the laws of the United States or of any State shall be ineligible to serve 
as a full-time referee in bankruptcy, and the reservist upon appointment as a 
referee may receive the civilian salary of that position and in addition the re 
tired pay authorized by 10 U.S.C. 1331. 


To the Director, Administrative Office of the United States Courts, 
January 13, 1966: 


Your letter of December 17, 1965, requests a decision as to whether 
there is any statutory prohibition against receipt of retired pay for 
nonregular military service as authorized in 10 U.S.C. 1331 while re- 
ceiving compensation as a full-time referee in bankruptcy. 

Section 35 of the Bankruptcy Act of July 1, 1898, ch. 541, 30 Stat. 
555, as amended, 11 U.S.C. 63, providing the qualifications of referees 
in bankruptcy, reads in part as follows: 

Individuals shall not be eligible to appointment as referees unless they are (1) 
competent to perform the duties of a referee in bankruptcy; (2) not holding any 
office of profit or emolument under the laws of the United States or of any State 
or subdivision thereof other than conciliation commissioner or special master 
under this Act: Provided, however, That part-time referees may be commis- 
sioners of deeds, United States commissioners, justices of the peace, masters in 
chancery, notaries public, retired officers and retired enlisted personnel of the 
Regular and Reserve components of the Army, Navy, Marine Corps, and Coast 
Guard, members of the Reserve components of the Army, Navy, Marine Corps, 
and Coast Guard, members of the National Guard of the United States and of 
the National Guard of a State, Territory, or the District of Columbia, except the 
National Guard disbursing officers who are on a full time salary basis, or either 
conciliation commissioners or supervising conciliation commissioners but not 
beta; * * *, 

You say that the Dual Compensation Act, approved August 19, 
1964, Public Law 88-448, 78 Stat. 484, 5 U.S.C. 3101 note, appears to 
apply to retired pay received by retired officers of a Regular component 
of the uniformed service while employed in a civilian capacity in the 
Government service and does not appear to cover retired pay of Re- 
serve officers. Since the question stated above has not heretofore been 
decided you request a decision in the matter. 

Parts of sections 1(b) and 2 of the act of July 1, 1947, ch. 192, 61 
Stat. 239, were repealed and reenacted as section 29(c) of the act of 
August 10, 1956, ch. 1041, 70A Stat. 632, 5 U.S.C. 30r(c), which pro- 
vides in part as follows: 


Any Reserve or member of the National Guard may accept any civilian position 
under the United States or the District of Columbia and may receive the pay 
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incident to that employment in addition to pay and allowances as a Reserve or 
member of the National Guard. * * *. 

Prior to the enactment of the Dual Compensation Act it was well 
settled that a Reserve officer who retired as a Reserve and became 
entitled to retired pay under laws relating to a Reserve component was 
exempt from the former dual compensation statutes. See in this con- 
nection 36 Comp. Gen. 399 ; 40 Comp. Gen. 625 and Watman v. United 
States, 152 Ct. Cl. 769 (1961). The purpose of the 1964 act was to 
simplify, modernize and consolidate the laws relating to dual employ- 
ment including the civilian employment of retired military personnel, 
and the dual employment laws then in effect were repealed by that act. 

Section 29(d) of the act of August 10, 1956, ch. 1041, 70A Stat. 632, 
5 U.S.C. 30r(d), provides that when a reservist is not on active duty, 
or when he is on active duty for training, he “is not considered to be 
an officer or employee of the United States or a person holding an 
office of trust or profit or discharging any official function under, or 
connection with, the United States because of his appointment, oath, 
or status, or any duties or functions performed or pay or allowances 
received in that capacity.” 

The dual compensation provisions of section 201(a) of that act, 5 
U.S.C. 3102(a), are applicable only to “a retired officer of any regular 
component of the uniformed services,” and we know of no prohibition 
against the employment of a retired Reserve officer as a full-time ref- 
eree in bankruptcy. Accordingly, your question is answered in the 
negative and the individual to whom you refer, a member of the Naval 
Reserve, may receive the salary of a full-time referee in bankruptcy 


and in addition may receive retired pay authorized by 10 U.S.C. 1381. 


[ B-158000 J 


Contracts—Fraud—Medical Certificates 


The claims under guard service contracts terminated due to submission by the 
contractor of false or fictitious medical certificates for prospective employees are 
not subject to the Forfeiture Act, 28 U.S.C. 2514, the guard service having been 
satisfactorily performed by physically capable employees, the Government re- 
ceived a direct benefit and sustained no monetary loss, and absent a showing of 
fraud to obtain payment, the contractor may be paid for the services rendered ; 
however, in view of the pending appeal from the legality of the contract termina- 
tion because of the improper certificates, a release should be secured from the 
contractor before payment is made. 


To the Administrator, General Services Administration, January 14, 
1966: 


Reference is made to your letter of November 5, 1965, requesting a 
decision as to the propriety of payment in the amount of $5,188.32 to 
the National Security System, Inc., New Orleans, Louisiana, under 


contracts Nos. GS-07B-235 (BM) and GS-07B-248( BM), entered into 
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May 14, 1964, and June 15, 1964, respectively, covering guard services 
at Federal installations located in Houston and Dallas, Texas. 

The question presented for our consideration is whether the General 
Services Administration (GSA) may approve payment for the services 
rendered under these contracts under the following circumstances. 

Paragraph 3(a) of the specifications included in both contracts re- 
quired that all employees assigned by the contractor to work under 
the contract be physically able to do their assigned work and free from 
any communicable disease. A physical examination without cost to 
the Government was required of each employee and a certificate giv- 
ing notice as to the results was to be furnished the contracting officer 
before the employee was assigned to duty. In addition, members of 
the Protection Force were required to be males in good general health 
without physical defects or abnormalities which would interfere with 
the performance of their duties. 

On November 6, 1964, the Dallas Regional Office of the Public Build- 
ings Service, GSA, canceled both contracts on the basis of informa- 
tion that National Security knowingly submitted false or fictitious 
medical certificates to the Government covering persons proposed to 
be employed by the company under the contracts and who were subse- 
quently approved for employment by the contracting officer. The 
medical certificates were required under the contracts as evidence that 
prospective employees would be physically capable of performing their 
assigned duties. 

Investigations conducted by your Compliance Division and the Fed- 
eral Bureau of Investigation indicated that a total of 11 certificates 
were submitted to the Government which contained forged signatures 
of doctors or the names of fictitious doctors. Furthermore, affidavits 
of employees involved reveal that Larry E. Konrad, president. of 
National Security System, Inc., advised prospective employees that a 
physical examination would not be necessary and that a physician’s 
name could be affixed to the certificates by the prospective employee. 
In some instances the certificates were returned by the applicants to 
Mr. Konrad without a physician’s signature and later submitted to the 
Government with the signature of a fictitious physician appearing 
thereon. 

In addition to canceling the contracts as a result of National Secur- 
ity System’s submission of false or fictitious medical certificates, the 
contracting officer advised that for this reason all claims arising under 
the contracts were subject to forfeiture pursuant to the Forfeiture Act, 
28 U.S.C. 2514. That act requires that a claim against the United 
States be forfeited by any person “who corruptly practices or attempts 
to practice any fraud against the United States in the proof, state- 
ment, establishment, or allowance thereof. In such cases the Court 
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of Claims shall specifically find such fraud or attempt and render 
judgment of forfeiture.” 

In construing the former section 279 of this title, the Court of Claims 
has emphasized that these provisions should be enforced rigidly to 
protect the Government against the payment of false and fraudulent 
claims. William F. Furay v. The United States, 34 Ct. Cl. 171 (1899) ; 
David P. Terrill v. The United States, et al., 35 Ct. Cl 218 (1900). 
However, statutes imposing forfeitures, being penal in nature, must 
be strictly construed. United States v. One 1946 Mercury Sedan 
Automobile, 100 F. Supp. 957 (1951), affirmed 199 F. 2d 499 (1952). 

At the time the contracts were terminated your agency reports that 
National Security System, Inc., had satisfactorily performed guard 
services under both contracts for which no payment had been made. 
Although the record shows that the medical certificates required as 
evidence that prospective employees would be physically capable of 
performing their assigned duties were false or fictitious, there is no 
evidence that the employees were physically incapable of performing 
their assigned duties. 

In view of the fact that the Government has received a direct 
benefit from the services performed which your agency has reported as 
being satisfactory and the Government has sustained no monetary loss 
as a result of the contractor’s actions, it does not appear that under 
the facts in this case the language or spirit of 28 U.S.C. 2514 would 
require forfeiture of this claim. 

In the case of Andrew 7. Little, Doing Business As Southern School 
of Insurance v. The United States, 1388 Ct. Cl. 773 (1957), the court 
held that the contractor practiced fraud against the United States in 
the proof or establishment of claims under the contract and in view 
thereof the plaintiff’s claims under that contract were forfeited pur- 
suant to 28 U.S.C. 2514. In that case the contract required that the 
school maintain records of attendance, deportment and progress of 
veterans in training under the contract and the plaintiff falsified these 
records for the purpose of securing a greater amount of money from 
the Government than he would be entitled to had the school records 
been accurate. We think the Little case can be distinguished from the 
present claim which does not involve the practice of fraud for the 
purpose of securing payment for the services. It is also distinguishable 
from the case in 44 Comp. Gen. 110, for the same reasons. 

In the case of F. B. Crovo, Jr. & Co. v. The United States, 100 
Ct. Cl. 368 (1943), the court stated that the former section of 28 U.S.C. 
2514 is obviously aimed at fraud committed for the purpose of securing 
the payment of aclaim. The evidence in the present case fails to show 
that the fraud was committed for this purpose and in view of this fact, 
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as well as for the other reasons indicated above, payment for the 
services rendered by National Security System, Inc., is authorized. 

However, in view of the contractor’s pending appeal from the 
legality of the contract termination because of the improper certifi- 
cates, we believe it would be appropriate for you to secure a release 
from the contractor before payment is made. 


[ B-158318 J 


States—Federal Aid, Grants, Etc.—Disaster Relief—Uncompleted 
Construction 


Financial assistance to repair portions of a sewage treatment plant damaged 
by tornadoes after State public utility acceptance but before completion of the 
overall project may not be authorized under the Federal Disaster Act, 42 U.S.C. 
1855 et seq., the plant not in operation at the time of the damage is not an 
“essential public facility” within the meaning of the act that contemplates assist- 
ance for the alleviation of the immediate effects of a major disaster and for the 
repair of essential facilities on a temporary or emergency basis, leaving restora- 
tion, replacement, or permanent improvements to local government, and while a 
sewage treatment plant is an essential function, the damaged facility not yet 
completed in the overall, not in use, or scheduled for operation is not within the 
purview of the Federal Disaster Act, and a Federal contribution to financially 
assist in the repair of the damaged portions of the plant may not be authorized. 


To the Director, Office of Emergency Planning, January 17, 1966: 


By letter of January 7, 1966, the Acting Director requested our 
opinion concerning authority under the Federal Disaster Act, Public 
Law 875, 81st Cong., as amended, 42 U.S.C. 1855 et seq., to provide 
financial assistance for the repair of portions of a sewage treatment 
plant damaged as a result of tornadoes, severe storms and flooding in 
the State of Colorado. 

The essential facts may be summarized as follows, quoting from the 
Acting Director’s letter : 


1. The Metropolitan Denver Sewage Disposal District No. 1 is a public utility 
constituted as a political subdivision of the State of Colorado under the statutes 
of that State. 

2. The District has submitted a project application, including certain repairs 
to a sewage treatment plant now under construction. The plant has never been 
used and is not expected to start operation until approximately September 1, 
1966. However, the damaged portions of the plant for which repairs are requested 
have been accepted by the District as complete and it has the responsibility to 
maintain these facilities. Approximately 35% of the facility has been accepted 
as complete for which payment of $6,000,000 has been made by the District. The 
cost of the necessary repairs is estimated at $85,000. This estimated cost of 
necessary repairs was arrived at by representatives of the Colorado State De- 
partment of Public Health and the U.S. Public Health Service following a joint 
inspection of the plant. 


The act provides in pertinent part, as follows: 


It is the intent of Congress to provide an orderly and continuing means of as- 
sistance by the Federal Government to States and local governments in carrying 
out their responsibilities to alleviate suffering and damage resulting from major 
disasters, to repair essential public facilities in major disasters, and to foster the 
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development of such State and local organizations and plans to cope with major 
disasters as may be necessary. 42 U.S.C. 1855. 


Sec. 3. In any major disaster, Federal agencies are authorized when directed 
by the President to provide assistance (a) by utilizing or lending, with or without 
compensation therefor, to States and local governments their equipment, supplies, 
facilities, personnel, and other resources, other than the extension of credit under 
the authority of any Act; (b) by distributing, through the American National 
Red Cross or otherwise, medicine, food, and other consumable supplies; (c) by 
donating or lending equipment and supplies, determined under then existing law 
to be surplus to the needs and responsibilities of the Federal Government, to 
States for use or distribution by them for the purposes of this chapter including 
the restoration of public facilities damaged or destroyed in such major disaster 
and essential rehabilitation of individuals in need as the result of such major dis- 
aster; (d) by performing on public or private lands protective and other work 
essential for the preservation of life and property, clearing debris and wreckage. 
making emergency repairs to and temporary replacements of public facilities of 
States and local governments damaged or destroyed in such major disaster, pro- 
viding temporary housing or other emergency shelter for families who, as a result 
of such major disaster, require temporary housing or other emergency shelter, 
and making contributions to States and local governments for purposes stated in 
this subdivision. * * * 42 U.S.C. 1855b. 


We understand that all administrative requirements of the act have 
been met, the sole question for determination being whether the plant 
involved may be considered an “essential public facility” within the 
meaning of the act, in light of the fact that it was not in operation at 
the time it was damaged. The Acting Director reaches an affirmative 
conclusion in this regard on the basis that the plant’s function to abate 
pollution of the South Platte River is considered to be an essential 
function of the sewage disposal district. We cannot agree. 

The act provides for Federal assistance to States and local govern- 
ments (including districts) in carrying out their responsibilities to al- 
leviate suffering and damage resulting from major disasters and to re- 
pair on a temporary and emergency basis essential public facilities in 
major disasters. The underlying purpose of the act is to provide that 
relief which is essential to the health and well-being of the residents of 
major disaster areas. It was the intent that such relief would be upon 
an emergency basis only with only temporary repair or major replace- 
ment of public facilities to be made during and immediately after dis- 
asters. The act does not contemplate the financing of permanent re- 
pairs or rehabilitation but rather is designed toward alleviating the 
immediate effects of disasters. After such Federal assistance, it was 
considered that the restoration, replacement, or permanent improve- 
ment of public facilities was a responsibility of the local governments. 
The entire tenor of the act is to assist local governments with respect 
to their obligations in meeting the immediate needs of local citizens 
following major disasters. See H. Rept. No. 2727, dated July 25, 1950. 
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This concept of the act has been recognized in the implementing regula- 
tions promulgated by your office. Note particularly the provisions 
covering criteria for eligibility, at 32 CFR 1710.10: 


Federal financial assistance under Public Law 875 shall be limited to protective 
work and other work for the protection of life and property, debris and wreckage 
clearance, and emergency repairs and temporary replacement of essential public 
facilities of States and local governments, including provisions for temporary 
housing or emergency shelter. 

* * * * * * » 


(c) Emergency repairs and temporary replacements. In providing financial 
assistance for making emergency repairs to and temporary replacements of public 
facilities of States and local governments which have been damaged or destroyed, 
the following criteria shall apply : 

(1) Emergency repairs and temporary replacements shall be made only 
to those facilities the operation of which is essential to health, safety or 
welfare. 

(2) Assistance in making emergency repairs or temporary replacements 
shall be limited to providing for the resumption of essential public services 
until such time as permanent repairs or replacements may be made, except 
when specifically authorized by the Director pursuant to subparagraph (3) 
of this paragraph. 

(3) A Federal financial contribution toward the permanent replacement 
of a public facility, in lieu of and in an amount no greater than that esti- 
mated to be required for the temporary replacement or emergency repair, 
may be authorized where such permanent replacement will expeditiously 
permit the resumption of the essential public service provided by the facility. 


While the sewage treatment plant involved is doubtless in fur- 
therance of an essential function of the District, we can find no basis 
for concluding that the repair of a damaged portion of a facility not 
yet completed in the overall, not in use, and not scheduled to be placed 
in operation for a considerable period of time, may properly be said to 
be within the purview of Federal Disaster Act purposes as‘set forth 
above, in the act itself, its legislative history and the implementing 
regulations issued under it. Accordingly, we must advise that Federal 
contribution toward financially assisting in the repair of the damaged 
portions of the facility in question is not authorized under the provi- 
sions of the Federal Disaster Act. 


[ A-33194 J 


Veterans Administration—Trust Funds—Decedents’ Estatee—Re- 
serve Level for Payment of Claims 


The receipts derived from the estates of veterans who die while being furnished 
care or treatment by the Veterans Administration and leave no survivors, next 
of kin, or heirs, and which pursuant to 38 U.S.C. 5220(a) vest as a trust for the 
use and benefit of the General Post Fund, subject under section 5226 to claim 
within 5 years after the death of a veteran, and authorized under section 5228 
to be invested in Treasury bonds, need not be reserved in the aggregate, and the 
Administrator of Veterans Affairs, under the broad discretionary authority pre- 
scribed in section 5223 to make disbursements from the General Post Fund for 
the benefit of veterans receiving care or treatment, may maintain the funded 
reserve at a level related to realistic need for the payment of section 5226 claims, 
thereby making a substantial amount of funds available for the benefit of hos- 
pitalized or domiciled veterans. 
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To the Administrator, Veterans Administration, January 18, 1966: 


Further reference is made to your letter of December 16, 1965, in 
which you ask whether the Administrator of Veterans Affairs has dis- 
cretionary authority to establish the amount of the General Post Fund 
which will be maintained as a funded reserve for the payment of ap- 
proved claims under section 5226, Title 38, U.S. Code. 

Relative to the question presented, 38 U.S.C. 5220(a) provides in 
part as follows: 

Whenever any veteran * * * shall die while a member or patient in any facil- 
ity, or any hospital while being furnished care or treatment therein by the Vet- 
erans’ Administration, and shall not leave surviving him any spouse, next of kin, 
or heirs entitled, under the laws of his domicile, to his personal property as to 
which he dies intestate, all such property, including money and choses in action, 
owned by him at the time of death and not disposed of by will or otherwise, 
shall immediately vest in and become the property of the United States as trustee 
for the sole use and benefit of the General Post Fund * * *. 

However, 38 U.S.C. 5226, referred to above and which gives rise to 
your question, provides in pertinent part that— 

Notwithstanding the crediting to said Fund of the assets, or proceeds thereof, of 
any decedent * * * pursuant to the provisions of section 5220 of this title, any 
person claiming a right to such assets may within five years after the death of 
the decedent file a claim on behalf of himself and any others claiming with the 
Administrator. Upon receipt of due proof that any person was at date of death 
of the veteran entitled to his personal property, or a part thereof, under the laws 
of the State of domicile of the decedent, the Administrator may pay out of the 
Fund, but not to exceed the net amount credited thereto from said decedent’s 
estate less any necessary expenses, the amount to which such person, or per- 
sons, was or were so entitled * * *. 

You state that in order to meet the claims presented under section 
5226, it has been the practice of the Veterans Administration to main- 
tain an amount in the General Post Fund approximating the aggre- 
gate of receipts derived from the estates of deceased beneficiaries dur- 
ing the preceding 5-year period. This amount is invested in Treasury 
bonds as authorized by 38 U.S.C. 5228, which provides that: 

Money in the Fund not required for current disbursements may be invested 

and reinvested by the Secretary of the Treasury in interest-bearing obligations 
of the United States or in obligations guaranteed as to both principal and in- 
terest by the United States. 
It is reported, however, that payment of approved claims rarely ex- 
ceeds 10 percent of such estate income in any 1 year and it is your belief, 
therefore, that it would be in the best interests of the veteran and of 
the Government if the funded reserve were maintained at a level more 
nearly related to realistic projections of actual payments of section 
5226 claims. Such action would make a substantial amount of funds 
available for the benefit of hospitalized or domiciled veterans. In this 
connection you suggest a level as of June 30 of any year equal to five 
times the total amount paid on claims during the preceding 5-year 
period. 
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Section 5223 of Title 38, U.S. Code, provides that disbursements 
from the General Post Fund shall be made— 

* * * upon the order and within the discretion of the Administrator for the 

benefit of members and patients while being supplied care or treatment by the 
Veterans’ Administration in any facility or hospital. * * * 
It appears from this that the discretion of the Administrator is 
quite broad and is limited primarily by the restriction that expendi- 
tures be made for the benefit of the members and patients. Also, in 
view of the facts now reported, we agree that the amount reserved 
for the payment of subsequent claims may be unnecessarily high. 

Accordingly, you are advised that we would not question a deter- 
mination by you that the amount in the funded reserve be reduced 
to a more realistic level such as that suggested in your letter. 


[ B-158031 J 


Gratuities—Six Months’ Death—Conflicting Claims—Mother v. 
Stepchildren 

The death gratuity claimed by the mother of a deceased member of the Air 
Force, designated as beneficiary in the event no spouse or child survived, and 
on behalf of three stepchildren, members of the decedent’s household at the 
time of their mother’s death, shortly before that of the member, who traveled 
as his dependents to the home of their maternal grandmother, located close to 
the permanent duty station to which the member had been reassigned for hu- 
manitarian reasons, is payable in equal shares to the stepchildren upon proof 
of a guardian relationship by the persons claiming for them, the airman’s status 
as a “householder”—one who as head of a household gives life, support, and 
guidance to the family unit—not having terminated upon the death of his wife, 
as evidenced by his endeavor to maintain a household for the children with their 
grandmother near his new duty station, and the stepchildren considered members 
of the decedent’s household at the time of his death meet the qualification in 
10 U.S.C. 1477(b) (3) and are entitled to the death gratuity prescribed in 10 


U.S.C, 1475. 
To General A. J. Corwin, Department of the Air Force, January 18, 
1966: 


Reference is made to the unsigned letter dated October 19, 1965, 
with enclosures, addressed to the Claims Division of the Genera] Ac- 
counting Office by the Air Force Accounting and Finance Center in 
the case of Staff Sergeant Bobbie G. Cheek, USAF, 13 346 697, who 
died May 20, 1965. The enclosures received with such letter include 
three separate claims for the death gratuity payable as a result of the 
death of the late airman. One of the claims is from the decedent’s 
mother and the other two claims are presented on behalf of the three 
minor stepchildren of the late airman. 

Although the Air Force letter of October 19, 1965, is unsigned, the 
request made therein for a determination as to which of the claimants 
is legally entitled to receive payment of the death gratuity will be 
treated as a request by the disbursing officer concerned for an advance 
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decision in the matter. A request for an advance decision in any case 
where doubt exists as to the proper legal basis for settlement should be 
submitted to the Comptroller General of the United States. See 31 
U.S.C. 74. 

Under the provisions of 10 U.S.C. 1475 the Secretary concerned is 
required to have a death gratuity paid (except as provided in section 
1480, which is not applicable in the instant case) to or for the survivor 
prescribed by section 1477, immediately upon receiving official no- 
tification of the death of “(1) a member of an armed force under his 
jurisdiction who dies while on active duty * * *.” 

Section 1477, Title 10, U.S. Code, in pertinent part provides: 

(a) A death gratuity payable upon the death of a person covered by section 
1475 * * * shall be paid to or for the living survivor highest on the following 
as (1) His surviving spouse. 

(2) His children, as prescribed by subsection (b), in equal shares. 


(3) If designated by him, any one or more of the following persons: 
(A) His parents * * *. 


* + - € * +. > 
(b) Subsection (a) (2) applies, without regard to age or marital status, to— 
* * e * * * * 


(3) stepchildren who were a part of the decedent’s household at the time 
of his death * * *. 


* = a a * * . 

Copy of AF Form 246, Record of Emergency Data, executed by the 
late airman on April 26, 1965, lists three stepchildren (Raymond, 
Phyllis and Marty Dicken) residing at 42714 Kanawha Turnpike, 
Charleston, West Virginia. In Item 18 his mother, Mrs. Pauline 
Walker of Sandusky, Ohio, is designated as beneficiary for the death 
gratuity payment (effective under the provisions of 10 U.S.C. 1477 
only when there is no surviving spouse or child) and in item 19 the 
mother is designated to recive all unpaid pay and allowances, includ- 
ing deposits, if any. 

The record establishes that the three stepchildren were a part of 
the decedent’s household at his duty station in Alaska when their 
mother (the late airman’s wife) died on March 10, 1965; that he was 
reassigned (humanitarian) to Wright Patterson Air Force Base, 
Ohio; that travel of the three stepchildren as his dependents was 
authorized incident to such change of permanent duty station and 
that when Air Force Form 246 was executed by him on April 26, 1965, 
the three stepchildren were residing with their maternal grand- 
mother, Mrs. Dantia Murphy, at 42714 Kanawha Turnpike, Charles- 
ton, West Virginia. It is further shown that after the airman died 
on May 20, 1965, two of the stepchildren (Phyllis and Marty Dicken) 
went to live with their natural father, Mr. Woodrow Dicken, who is 
now shown as residing at 5304 W Street, S.E., Washington, D.C. 
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Raymond Dicken remained with his maternal grandmother, Mrs. 
Murphy, in Charleston, West Virginia. 

If the stepchildren were a part of the decedent’s household at the 
time of his death on May 20, 1965, they are entitled to receive the death 
gratuity in equal shares. Otherwise, the death gratuity is payable to 
decedent’s mother, Mrs. Pauline Walker. In that connection it is 
stated in paragraph 8 of the letter of October 19, 1965, that if the 
gratuity is payable to the mother, “payment may be made on the 
basis of documents submitted.” On the other hand, if the gratuity 
is payable to the stepchildren, request is made to “return claims with 
your determination” indicating that in such an event the Air Force 
will require letters of guardianship before making payment. 

The term “household” is not defined in the statutory provisions above 
referred to and the legislative history of those provisions of law is 
completely silent as to the congressional intent in the matter. While 
Black’s Law Dictionary, Third Edition, defines the term “house- 
hold” as “Those who dwell under the same roof and compose a fam- 
ily,” it is not necessary that the father or head of the family live in 
the same house with the members of his household continuously and 
under all circumstances. See Boyd v. Folsom, 149 F. Supp. 925 
(1957) and Bouvier’s Law Dictionary (Rawles Revision) P. 965. 
The term household necessarily involves the concept of a householder 
as its head who gives life, support and guidance to that particular 
social unit. From a legal standpoint the airman’s status as a house- 
holder was not terminated upon the death of his wife in Alaska on 
March 10, 1965. The record tends to refute such a conclusion, since 
transportation at Government expense was authorized for the three 
stepchildren as his dependents—a fact constituting some recognition 
of the continuation of the family household entity—incident to his 
permanent change-of-duty station to Wright Patterson Air Force 
Base, Ohio. In addition, it is further stated in paragraph 2 of the 
letter of October 19, 1965, that the late airman authorized a Class E 
allotment in the amount of $165 per month effective June 1, 1965, 
payable to the maternal grandmother, Mrs. Dantia Murphy, for the 
care of the three stepchildren. Thus, the placement by the late air- 
man of the three stepchildren with their maternal grandmother at 
Charleston, West Virginia, a point probably as close to his new per- 
manent duty station at Wright Patterson Air Force Base, Ohio, as 
circumstances permitted, reasonably may be viewed as further evi- 
dence of the late airman’s intent to continue the same family house- 
hold relationship with his stepchildren and to support and maintain 
such household to the extent of his ability in the circumstances con- 
fronting him. 
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The Supreme Court of New Jersey in Fay v. John Waldron Corpo- 
ration, 187 A. 140, decided September 29, 1936, construing the term 
“household” as used in the Workman’s Compensation Act of that State 
in a case involving a deceased widower whose two surviving minor 
children were living with their aunt (decedent’s sister) in her home and 
to which the decedent returned each week-end from his place of work 
some distance away, stated that they could perceive no inconsistency 
whatever with the idea which had been rejected by the Court of Com- 
mon Pleas “that there could be two households in this one home in 
Dunellen [New Jersey].” The court pointed out that under the facts 
in that case: 

* * * the Dunellen residence could unquestionably be found to be the legal 
residence of the decedent. The rooming hotel in New Brunswick [New Jersey] 
* * * seems to have been a place where he found it convenient to live during the 
working days of the week, but he returned to his children on the week-end. The 
mother of these children being dead, it was quite natural, and is in fact a matter 


of common experience, that a father would place his children under the care of 
his sister, particularly since, as here, she had no children of her own. 


In further consideration of the matter the court added: 


The place of abode might lack some of the formal concomitants that usually 
are found in a home and still * * * be one’s household, as intended by the statute. 
Quite conceivably, a single room might be made out to be a perfect household in 
a legal sense. It isn’t necessary that those who are entitled to call an abode their 
household should be in sole control of it. The household might be in a boarding 
establishment or a hotel, and * * * it might be in the home of an aunt, as here, 
although the deceased or his children had no right to strict dominion over it. 
The home in question was the place which the father chose, or perhaps was 
compelled to select, as an abode for his children because of economic conditions 
or the fact that he could not find a better or safer place for them while he was 
engaged in his work some distance away. The establishment need not have the 
formality of a home as the phrase is usually understood. 


While the facts in the New Jersey decision, above referred to, are of 
course somewhat different than those presented in the instant case 
(the statutory provisions while likewise differing are each subject to 
a liberal and broad construction) the principles therein set forth con- 
cerning the nature of a household for purposes of a remedial law seem 
to be particularly pertinent in this case. The late airman, after the 


death of his wife in Alaska and following his transfer to Wright 


Patterson Air Force Base, Ohio, apparently was endeavoring to main- 
tain a household for his stepchildren at a point. near his duty station 
and with a person whose solicitude for them was inherent in the natural 


affinity of grandparent and grandchild. They were members of his 


household prior to their departure from Alaska and there appears to 
be insufficient evidence to establish that such relationship terminated 
prior to his death approximately 1 month after reporting at his new 


station. In the circumstances the three stepchildren properly may be 


considered to have been a part of the decedent’s household at the time 











Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 417 


of his death on May 20, 1965, and they are entitled to be paid in equal 
shares the death gratuity prescribed in 10 U.S.C. 1475. 

The two vouchers proposing payment of the death gratuity to the 
adults with whom the stepchildren are residing are returned herewith 
and upon the receipt of proof of the guardian relationship, payment 
thereon is proper if otherwise correct. The third voucher stated in 
favor of the decedent’s mother, Mrs. Pauline Walker, Sandusky, Ohio, 
may not be paid and hence will be retained here. 


[ B-157150 J 


Contracts—Negotiation—Competition—Award Under Initial Pro- 
posals 


The award under 10 U.S.C. 2304(a) (11), negotiation of contracts fur experi- 
mental, development, or research work, on the basis df initial proposals, for a 
training device to other than the low offeror—a contractor currently performing 
other phases of the work but not given an opportunity for negotiation and cor- 
rection of technical deficiencies—where the price differential was not taken into 
consideration, and the award was upheld upon post award reevaluation, is not 
within the contemplation of paragraph 3-—805.1(a)(v) of the Armed Services 
Procurement Regulation relaxing the mandatory requirement for negotiation 
with all responsible offerors when acceptance of an initial offer results in fair 
and reasonable prices, and notwithstanding paragraph 4-205.5 that price is not 
controlling in selecting a contractor for research and development, in disregarding 
the substantial price differential in the proposals, and in categorizing ihe tech- 
nical proposal of the contractor performing related work as inferjio: rather than 
unacceptable, a determination that would require notics pursuant to paragraph 
3-508 to an unsuccessful offeror, the maximum competition ; escribed in 
paragraph 3-101 was not obtained. 


To the Secretary of the Navy, January 19, 1966: 


By letter dated October 18, 1965, with enclosures, the Chief of 
Naval Research furnished us with a basic and supplementary report on 
the protest of Aircraft Armaments, Inc. (AAT), against the award of 
a negotiated contract to ITT Federal Laboratories (ITTFL) pursuant 
to request for proposals covering task 7723, serial 088, issued on 
March 9, 1965, by the United States Naval Training Device Center 
(NTDC), for the design, development and construction of Attack 


Center 3, device X21A38/3. 
The award made to ITTFL under the request for proposals was the 
subject of an initial evaluation by the procurement activity. The con- 


tract work was suspended and a reevaluation undertaken at the direc- 
tion of the Assistant Secretary (Installations and Logistics). The 


report of reevaluation of the award was furnished to the Assistant 
Secretary on October 8, 1965. It was stated therein, in pertinent part, 
that: 


3. The results of the re-evaluation affirmed the substantial superiority of the 


ITT proposal over that presented by AAI. An estimate of the additional costs 
to AAT to include features in the attack center which are required but not 


235-533 O - 67 - 29 
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addressed in their proposal was made by the NTDC engineers. These estimates 
indicate that the costs of the two proposals would be quite comparable. 


4. Upon completion of the re-evaluation AAI was invited to make oral presen- 
tations covering the areas of their proposal which were considered technically 
deficient. While additional insights were provided concerning the proposal 
originally submitted, the evaluators were unable to change their rating scores. 


On October 12, 1965, the Assistant Secretary confirmed the report 
findings and reinstated the contract with ITTFL. We have carefully 


reviewed this procurement in the light of the entire record before us 
and we do not believe that the negotiation procedures employed reason- 


ably conformed with the law or the implementing regulations. Addi- 


tionally, we have found significant discrepancies in the reported facts 
and circumstances involved in this procurement. You understand, of 
course, that in reaching our conclusions in cases of this nature as to the 
propriety of administrative actions taken we must—in the absence of 
an independent investigation conducted by our Office—necessarily rely 
fully upon the administrative report of the relevant facts and circum- 
stances. It is, therefore, imperative that we be furnished with the 
full and correct facts in response to our written requests for docu- 
mented reports responsive to protests. These and other matters 
resulting from our review are brought to your attention in order to 
preclude a repetition of similar cases involving negotiated awards 
made under the military procurement statute as implemented by the 
Armed Services Procurement Regulation (ASPR). 

The protest by AAI was initiated by a telegram to our Office dated 
June 30, 1965—with a copy to the procurement activity. On July 2, 
1965, we were informally advised by the counsel to the procurement 
activity that the contracting officer had determined not to withhold 
award as the item was urgently required. This was confirmed by letter 
of July 6, 1965, wherein it was stated: 

* * * please be advised that in accordance with the applicable rules and 
regulations, the Contracting Officer will make award of Project 7723 to ITT 
Federal Laboratories. 

Factually, this is incorrect. Contract No. N61339-1864(FBM) was 
awarded to ITTFL on July 2, 1965, and it further appears that both 
our Office and the procurement activity were timely advised of AAT’s 
protest before award. Apparently, both the July 2 and July 6 advices 
were given pursuant to ASPR 2407.9 which prescribes the procedures 
to be followed in the event of protests before award. While the noti- 
fications related to a preaward protest, the award already had been 
accomplished at the time when we were advised that the contracting 
officer “will make award” to ITTFL. We see no reason for relying 
on the regulation when an award has been accomplished notwith- 
standing a protest prior thereto. It clearly would have been to the 
advantage of all concerned had the actual facts been disclosed timely. 
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A résumé of the background of the protested procurement appears 


necessary in view of the statements made by AAT in its “PROTEST 
AGAINST AWARD” dated July 7, 1965. In particular, AAT 
concluded, after setting out the details of its protest, that: 


This contractor submits that the circumstances as they presently appear, 


justify an inference of had faith on the part of those charged with the responsi- 


bility for insuring that the procurement action in question was conducted in a 
fashion to insure that it served the best interests of the Government. This 
contractor further submits that there is a clear abuse of discretion in the refusal 
by the Contracting Officer in spite of repeated requests to do so, to conduct any 
discussion with this contractor concerning its proposal, and to have made the 
award elsewhere at a higher price despite the proven competence of this con- 
tractor. Still further, it would appear that the Contracting Officer acted im- 
prudently by failing to consider the advantages to be gained by awarding the 
program to the designer of the fundamental system, in view of the obvious 


‘probability that a still lower price could be negotiated under the circumstances 
if proper negotiation techniques had been utilized. 


Even assuming, for the purpose of argument, that a reasonably competent and 
impartial evaluation of the AAI technical proposal, together with others sub- 
mitted, disclosed that the proposal was substantially inferior to that of the 
contractor to whom the award was made, surely no procurement official acting in 
a reasonable manner would forego the substantial advantages inherent in award 
of the contract to the present contractor, particularly in view of its highly success- 
ful performance on Attack Centers 1 and 2 and its current performance on the 
BQQ-2 Sonar Simulator, both being obviously intimately related to the require- 
ments of Attack Center 3, without first attempting to determine whether the 
apparent deficiency was real, or whether it could be corrected, or at least talking 
‘to the present contractor to determine if mistake or oversight might be involved. 
At the very least, if a determination as to whether technical considerations will 
outweigh a price differential is to be made, some attempt to discover the actual 
magnitude of the price differential would be expected. Not to do so, assuming 
the facts to be as presented, appears to be incapable of explanation within the 
reasonable limits of discretion and standards of performance expected and 
imposed on the Contracting Officer. 

The basic report to our Office contains the procurement history 
of these training devices. AAT was awarded Contract No. N61339-949 
on September 29, 1960, under the authority of 10 U.S.C. 2304(a) (11) 
providing for the negotiation of contracts for experimental, develop- 
mental, or research work. The contract covered Attack Center 1 and 
a portion of Attack Center 2. It is reported that AAI’s request to 
perform the sonar simulation work in-house after negotiations with 
the designated subcontractor were unsuccessful was denied by NTDC 
because AAT lacked the capability to perform this work. Thereafter, 
the sonar simulation work was subcontracted by AAI to General 
Applied Science Laboratories with NTDC approval. Thereafter, on 
June 30, 1964, Contract No. N61339-1597 was awarded to AAT under 
the authority of 10 U.S.C. 2304(a) (11) for the design, development 
and construction of Attack Center 2, consisting of the BQQ-1 sonar 
simulator to be integrated with Attack Center 1, including retrofits 
to that Center. ITTFL was the major subcontractor for the sonar 
portion of the simulator, and other firms have been awarded 
subcontracts for other substantial items, such as computers and 
switches, for this training device. 
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Turning now to Attack Center 3, we note that this requirement arose 
in January 1964 and it was contemplated that its operation would be in 
conjunction with Attack Centers 1 and 2, or independently of either of 
them. In accordance with ASPR 1-1003.4 and 1-1003.9, an advance 
research and development synopsis covering Attack Center 3 was 
publicized on September 23, 1964. The capabilities of the 13 firms 
responding to the synopsis were evaluated on the basis of weighted 
qualification factors. Out of a total possible score of 100, AAT had 
the highest qualifying score of 82, followed by ITTFL and the 
Raytheon Corp., both scoring at 80. The project coordinator deter- 
mined on November 6, 1964, that “the technical judgment of the 
undersigned is that the following [5] respondees are sufficiently 
qualified in the specified areas to be considered as prospective Con- 
tractors and should be placed on the bidders list.” In this connection 
we note that AAT scored the highest as to the personnel evaluation 
factor. 

Thereafter, a controversy arose between AAI and the project coor- 
dinator concerning a subcontract for a new CDC 924 digital computer 
for use with Attack Center 2. AAI proposed to furnish a recondi- 
tioned CDC 924 under warranty since there had been no production 
of this computer for the past 214 years. The project coordinator felt, 
on the other hand, that a new computer of equal capability should be 
furnished: by AAT at increased cost even though the contract nego- 
tiations were conducted on the basis of using the obsolete CDC 924. 
In a memorandum of February 16, 1965, the project coordinator 
reviewed the computer problem and strongly took issue with AAI’s 
proposed solution. While we are not in a position to judge the 
respective merits of the two positions, the attitude of AAI apparently 
was such as to cause the project coordinator to comment on AAT’s 
capabilities in such a manner as to reflect discredit on AAT because 
of what would seem to be a routine contract administration problem. 
The project coordinator stated : 

10. The contractor will be required to provide another computer of equal 
capability and price. Possible computers of equal capability would be the CDC 
924a or the CDC 3100. Cost of the 924a to AAI would be $220,000 according to 
the CDC catalog. The writer does not have any cost information on the 3100. 

11. Further, unless this contractor can demonstrate that he is acting in good 
faith, a recommendation will be made to eliminate him from the bidders list for 
Project 7723. Unless he can come through with the considerations enumerated 
above, it is felt that negotiations cannot be conducted with him for this new 
program, should he be the successful bidder, with the expectation that he will 
carry on in good faith. This writer can point out case after case where this 
contractor has taken intent and twisted it completely out of context. 

The request for proposals covering Attack Center 3 was issued to 
the five eligible firms on March 9, 1965, with advice that the Govern- 
ment reserved the right to make an award without further discussion 
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of the proposal submitted so that proposals should be submitted 
initially on the most favorable terms from both a price and technical 
standpoint which the offeror can propose to the Government. Two 
proposals were received on April 26, 1965, and the prices as originally 
proposed on a cost-incentive basis were reported to us as follows: 


Target Price Ceiling Price 


AAI $2, 678, 827 $2, 928, 447 
ITTFL 3, 324, 379 3, 471, 101 


We were advised in the basic report that ITTFL’s proposed target 
price of $3,509,415 included amounts for equipment repair parts and 
stock repair parts, and that since offerors were to provide merely a 
budgetary estimate of equipment repair parts to be quoted separately 
from the proposed target price and were not requested to quote prices 
for stock repair parts, the value of these parts (item 13) was deducted 
from ITTFL’s cost proposal thereby reducing its target price from 
$3,509,415 to $3,324,379. 

Concerning AAT’s prices, the basic report stated that AAT’s original 
target price of $2,629,354 “was not considered for award because it 
did not provide change pages to Device X21A38/2 publications as 
required by the RFP.” A review of AAI’s cost proposal reveals that it 
furnished cost estimates for items 17, 18 and 20, the items of the 
request for proposals involved in this matter of “change pages.” Its 
total cost estimate for these three items totaled $175,907. We note 
that AAI’s summary cost sheet shows that its basic target price pro- 
posal (less item 13) amounted to $2,629,354, and that its alternate 
target price (less item 13) in the amount of $2,678,827 included change 
pages for the AN/BQQ-2 sonar simulator as explained in its 
publications proposal as follows: 

AAT recognizes that the addition of Attack Center 3 will require changes within 
the AN/BQQ-2 Sonar Simulator Maintenance Handbook. Therefore, AAI is 
submitting pricing data as an alternate proposal which includes the cost of 
updating the AN/BQQ-2 Maintenance Handbook to reflect the impact of Attack 
Center 3 on that manual. 

An examination of ITTFL’s cost proposal reveals that its pricing 
format for items 17, 18 and 20 was identical to AAT’s original cost 
proposal and if ITTF L’s cost proposal met the requirement for change 
pages, AAT’s did also. We find nothing in AAI’s proposal which could 
be construed as offering other than complete compliance with the 
requirements of items 17, 18 and 20. To hold otherwise would require 
the conclusion that ITTFL’s cost proposal likewise was nonresponsive 
to these requirements. Therefore, we believe that the statement in 
the basic report quoted above is not supported by the record. In that 
connection, it is pertinent to point out that the request for proposals 
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did not call for change pages for the AN/BQQ-2 sonar simulator 
but only for change pages for the maintenance handbook, the opera- 
tor’s guide and parts catalog for the system. In any event, any doubt 
that may have arisen as to whether AAI’s original cost proposal 
included the required change pages properly should have been resolved 
by the contracting officer as contemplated by ASPR 3-804 and 
3-805.1(a) (v). 

A technical evaluation was conducted by NTDC engineering per- 
sonnel of both technical proposals. The individual scores developed 
as to the various aspects of the procurement were then assembled by 
the project coordinator and average ratings were developed based on 
preassigned weighing factors with the following results: 











WEIGHING 
ITEMS FACTORS AAI ITTFL 

1. Understanding Problem 12. 50 9. 30 11.75 
2. Design Approach 30.90 22.24 26. 95 
3. Construction 5. 85 5. 65 5. 85 
4. Personnel 29.75 11.85 20. 90 
5. Facilities 5.75 5. 37 5. 75 
6. Scheduling 4. 50 4.50 4. 50 
7. Material and Man Power 5.75 5. 37 5.75 
8. Reliability 5. 00 3. 50 4.50 

TOTAL 100.00 67.78 85. 95 


On the basis of the foregoing ratings, it was determined that the 
proposal submitted by ITTFL was “substantially superior to AAT’s 
in that it offered the greatest value to the Government in terms of 
performance.” This determination to negotiate solely with ITTFL 
was approved by the contracting officer and the Director of NTDC on 
or about May 27, 1965. A prenegotiation business clearance memo- 
randum, reported to be dated June 8, 1965, was forwarded to the Office 
of Naval Material requesting approval of NTDC’s intent to negotiate 
solely with ITTFL. In making this recommendation and reporting 
on the results of the evaluation of the two proposals, the contracting 
officer advised, in part, that: 


5. Technical Evaluation—The technical ratings were based upon the evaluation 


of major areas of simulation such as ECM and Radar, Sonar, Digital Computer 
and Interface, Projection System, Program Operator’s Stations, Power Supply 
and Weapons. As a result of the technical evaluation, it was determined that 
the proposal of ITT Federal Laboratories represented the superior technical 
approach. A summary of the technical evaluation of each proposal follows: 

a. ECM and Radar—ITT’s proposal indicated sufficient experience and 


personnel to perform this portion of the required simulation. AAI described 
its understanding of the problem in a nebulous manner. For example, there 
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was no mention of the AN/WLR-1 functions and a number of the state- 
ments made by this offeror appeared irrelevant to the problem. In the AAI 
proposed layout diagram, the IP-480 Indicator Unit was excluded. AAI did 
not provide any background information regarding personnel experience with 
ECM. 

b. Sonar—The sonar simulation to be performed includes that required 


for Attack Center 3 as well as the retrofits for Attack Centers 1 and 2. The 
following sonar sets will be installed in Attack Center 3: 

(1) AN/BQSY-4 Active with AN/BQR-2 passive 

(2) AN/BQR-7 Passive conformal arrary 

(3) AN/DUUG-1 Sonar intercept receiver 

(4) AN/BQH-1 Bathythermograph 

(5) AN/UQC-1 Sonar communications set 

(6) AN/UQN-1 Sonar sounding set 


In addition, the sonar sets in Attack Centers 1 and 2 will be retrofitted to 
enable the sighting of Attack Center 3 and its 4 weapons as targets. It is 
essential that the contractor have a thorough sonar understanding and 
design capability in this area, as it is considered the major effort in the 
proposed expansion of the training facility. The ITT proposal in the area 
of AN/BQR-7 represents a satisfactory response to the specification, indi- 
cating a complete understanding of the problem as evidenced by the details 
presented. The ITT design approach indicates that this offeror will perform 
certain feasibility tests upon receipt of GFE to determine whether better 
design approaches are possible. ITT proposes to have the inverse 
compensating switches fabricated by Mechanical Systems Inc., who are 
noted specialists in this field. 

Regarding the AN/BQS-4, ITT proposes to team with General Applied 
Science Laboratories which was subcontractor to AAI in the sonar simulation 
portion of the present Attack Center 1 of Device X21A38 which was developed 
under Contract N61339-949. AAI proposes to do the entire sonar simulation 
itself, despite the fact that AAI has never done any sonar simulation. Its 
experience in sonar simulation has been solely in a managerial capacity. As 
noted above, GASL was the sonar subcontractor for AAI for Attack Center 1. 

ITT is implementing the sonar simulation for AN/BQS-6, AN/BQR-T 
(except for compensating switches) and AN/BQG (PUFFS) in Attack Center 
2 of Device X21A38. Respecting the AN/BQR-7, the AAI proposal is not as 
thorough as that of ITT. AAI’s limited understanding of the problem is 
evident as a result of little experience in the oceanographic field. Its design 
approach, though adequate, is likewise not as complete as that of ITT’s and 
does not take into account the possibility of alternate approaches. Although 
AAI has indicated that it has no previous experience in fabrication of the 
inverse compensating switches, its proposal indicates that these switches will 
be fabricated in-house. In connection with the AN/BQG (PUFFS), the AAI 
proposal was determined unsatisfactory on the basis that it does not provide 
a realistic up-date rate. AAI proposed an up-date rate of 1 per second as 
opposed to ITT’s up-date rate of 10 per second. The ITT analysis of PUFFS 
is considered excellent. The ITT proposal reflects the sonar and sonar 
simulation experience of its personnel and is rated substantially superior. 

Respecting the AN/BQS-6B, the AAI proposal reflects only superficial 
knowledge. In this connection, although AAI is the prime contractor for 
Attack Center 2, currently under Contract N61339-1597, ITT as subcontrac- 
tor thereunder is providing the complete design and hardware in this area. 
The ITT proposal distinctly indicates superiority in this area of sonar 
simulation. 

Both offerors were rated satisfactory in the sonar areas of the AN/BQH-1, 
AN/DUUG-1, AN/UQN-1 and AN/UQC-1. 

ce. Digital Computer and Interface—Each offeror submitted satisfactory 
proposals covering this area. 

d. Projection System—AAI proposed a Nortronics Display System. No 


details were provided as to the capability of the proposed system except for a 
statement to the effect that it would be 4 times as fast as the original Kolls- 
man System installed in Attack Centers 1 and 2. ITT also proposed an up- 
dated version of the present system at Pearl Harbor, stating that the proposed 
system would be considerably more reliable than the present system. How- 
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ever, more detail is required respecting this area and will be acquired at 
negotiations. 

e. Program Operator’s Stations—Both offerors provided satisfactory 
proposals in this area. 

f. Power Supply—AAI proposed to utilize available power at Pearl Harbor. 
ITT has proposed to provide an additional 36 KVA, 60 cps, 208 volt, 3 phase 
power supply. In addition, ITT proposed to provide an 8 KVA, 400 cps, 208 
volt, 3 phase motor generator. According to present intelligence, sufficient 
power in each category is available at the facility and therefore, the ITT 
proposal is considered excessive in this area. 

g. Weapons—The ITT proposal was rated satisfactory. AAI proposed to 
provide a Hi and Lo capability for the MK 37-0 and MK 37-1 weapons. 
However, according to NAVWEPS OP 3139 Vol. 3, Table 3-2 on page 3—13, 
there is neither Hi nor Lo capability included for these two weapons on the 
Weapon Monitor Panel marked MK 19 Mod. 1. 

On the basis of his evaluation, the Project Engineer rated the ITT pro- 
posal 85.95% and the AAT proposal 67.78%. In view of the technical supe- 
riority reflected in the ITT proposal, especially in essential areas of ECM and 
sonar simulation, selection of ITT for this task is recommended. 


The recommendation was supplemented on June 14, 1965, by cost 
data covering purchased parts, proposed subcontracting and ITTFL’s 
make-or-buy program. Thereafter, the contracting officer issued a De- 


termination and Findings after receiving approval to negotiate solely 
with ITTFL which read in part: 


Pursuant to the authority delegated under the provisions of 10 U.S. Code 2311 
and upon the basis of the following findings and determination which J hereby 
make as Contracting Officer, U.S. Naval Training Device Center, pursuant to the 
provisions of 10 U.S. Code 2310, the proposed contract may be entered into on a 
fixed-price incentive type basis, pursuant to the authority of Section 2306 of said 
act, for the design, development and construction of Attack Center 3, designated 
Device X21A38/3, which will be integrated into the Submarine ASW Tactical 
Training Facility at Pearl] Harbor, Hawaii, retrofits to Attack Centers 1 and 2, 
and supporting articles and services, with ITT Federal Laboratories, Nutley, New 


Jersey. 

As finally negotiated, the total contract amount was reduced from 
$3,003,883 to $2,937,500, or $308,146 in excess of AAI’s cost proposal. 
Thereafter, the contract with ITTFL was consummated on June 2, 
1965. 

Asa result of AAT’s protest against the failure of NTDC to conduct 
negotiations with it and against the award to ITTFL at higher cost, 
the work on the ITTFL contract was suspended on August 25, 1965, to 
permit a complete reevaluation of the procedures involved in the con- 
tract award, including a reevaluation of the technical proposals which 
had been tendered by the two offerors. The supplemental report of 
October 18, 1965, states in this connection as follows: 

A re-evaluation of the original AAI and ITT (FL) proposals was performed by 
three NTDO senior technical supervisors who were all familiar with the require- 
ments of the project. Among other criteria established for the re-evaluation, it 
was determined that it would be concentrated in those areas in which significant 


differences existed between the scores given to the two competing proposals in (he 
original evaluation. 


Upon completion of the technical re-evaluation by the three senior technical 
supervisors referred to above, and before they reached any final conclusions, AAI 
was invited to make oral presentations covering the areas in which its proposal 
was considered technically deficient. While the additional information or expla- 
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nation provided by AAI personnel was helpful in confirming the understandings 
of the proposal originally submitted, it was of no help insofar as the deficiencies 
were concerned and, accordingly, had no appreciable effect upon the rating scores 
assessed by these technical supervisors. According to the Summary Proposal 
Analysis * * * of these technical evaluators, there were a number of areas in 
which AAI was not sure of itself and hence resorted to a certain amount of gen- 
eralizing; this was evidenced by the lack of sufficiently detailed and, in some 
cases, complete absence of, schematics and drawings in the AAI proposal. Addi- 
tionally, in a number of other areas, incorrect statements leading to unclear or 
erroneous technical conclusions.also contributed to the deficiencies in the proposal 
and their low scoring. Similarly, AAI evidenced either a lack of understanding 
of the simulation problem or provided wrong definitions of specific requirements ; 
in some instances, it merely indicated that it planned to accomplish certain func- 
tions in the same manner in which they were being accomplished under “n earlier 
contract (N61339-1597), despite the fact that this contract has only progressed 
to the stage of acceptance of the Preliminary Design Data Report, with directions 
by NTDC to proceed along certain lines, and the work has yet to be accomplished. 
In all, the re-evaluation disclosed a total of some 50 specific defects in the AAI 
proposal with the result that these three technical evaluators necessarily con- 
cluded the AAI proposal was unacceptable. Additionally, it has been estimated 
by NTDC that for AAI to correct or to remove the deficiencies in its proposal so as 
to bring it to a level of acceptability would cost approximately $250,000. In sum- 
mary, the complete re-evaluation of the technical proposals of AAI and ITT(FL), 
including consideration of all the additional information or explanation furnished 
by AAI personnel at the invitation of NTDC, has demonstrated the substantial 
superiority of the ITT (FL) proposal over that of AAI and confirmed the propriety 
of the award to the former. 


While we are not competent to evaluate or reevaluate the technical 
aspects of AAI’s proposal, we feel that the record before us affords a 
sufficient basis to question the exclusion of AAT from any negotiation 
opportunity. 

ASPR 3-805.1 which prescribes the negotiation procedures to be ap- 
plied in the selection of offerors for negotiation and award is an imple- 
mentation of 10 U.S.C. 2304(g). That provision of law reads as 
follows: 


(g) In all negotiated procurements in excess of $2,500 in which rates or prices 
are not fixed by law or regulation and in which time of delivery will permit, 
proposals shall be solicited from the maximum number of qualified sources con- 
sistent with the nature and requirements of the supplies or services to be pro- 
cured, and written or oral discussions shall be conducted with all responsible 
offerors who submit proposals within a competitive range, price, and other factors 
considered: Provided, however, That the requirements of this subsection with 
respect to written or oral discussions need not be applied to procurements in 
implementation of authorized set-aside programs or to procurements where it 
can be clearly demonstrated from the existence of adequate competition or 
accurate prior cost experience with the product, that acceptance of an initial 
proposal without discussion would result in fair and reasonable prices and where 
the request for proposals notifies all offerors of the possibility that award may be 
made without discussion. [Italics suppled.] 


The pertinent provisions of part 8—Price Negotiation Policies and 
Techniques—of section III, ASPR, which are particularly for 
consideration here are as follows: 

3-804 Conduct of Negotiations. Evaluation of offerors’ or contractors’ pro- 
posals, including price revision proposals, by all personnel concerned, with the 
procurement, as well as subsequent negotiations with the offeror or contractor, 


shall be completed expeditiously. Complete agreement of the parties on all basic 
issues shall be the objective of the contract negotiations. Oral discussions or 
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written communications shall be conducted with offerors to the extent necessary 
to resolve uncertainties relating to the purchase or the price to be paid. * * * 
7. + 4 * 2 7 a 


3-805.1 General. 

(a) After receipt of initial proposals, written or oral discussions shall be 
conducted with all responsible offerors who submit proposals within a com- 
petitive range, price and other factors considered, except that this requirement 
need not necessarily be applied to: 

* * ~ > * * - 


(v) procurements in which it can be clearly demonstrated from the existence 
of adequate competition or accurate prior cost experience with the 
product or service that acceptance of the most favorable initial proposal 
Without discussion would result in a fair and reasonable price. (Pro- 
vided, however, that in such procurements, the request for proposals shall 
notify all offerors of the possibility that award may be made without 
discussion of proposals received and hence, that proposals should be 
submitted initially on the most favorable terms from a price and tech- 
nical standpoint which the offeror can submit to the Government. In any 
case where there is uncertainty as to the pricing or technical aspects of 
any proposals, the contracting officer shall not make award without 
further exploration and discussion prior to award. * * * 

* * * * * * * 


(d) The procedures set forth in (a), (b) and (c) above may not be applicable 
in appropriate cases when procuring research and development, or special 
services (such as architect-engineer services) or when cost-reimbursement type 
contracting is anticipated. Award of a contract may be properly influenced by 
the proposal which promises the greatest value to the Government in terms of 
possible performance, ultimate producibility, growth potential and other factors 
rather than the proposal offering the lowest price or probable cost and fixed fee. 

It appears to us that the clear intent of the statute and ASPR 
3-805.1(a)(v) is to relax the mandatory requirement that negotiation 
is required to be conducted with al/ responsible offerors who submit 
competitive offers, only in those situations wherein it can be clearly 
demonstrated from the existence of adequate competition or accurate 
cost experience that acceptance of an initial offer without negotiation 
would result in fair and reasonable prices. In our view, the exception 
specified clearly was not applicable to the situation involved in this 
procurement. However, it is the position of NTDC that the lack of 
negotiations with AAT was justified under ASPR 3-805.1(d), above, 
in view of the fact that research and development contracting was 
contemplated. We believe that application of this provision, which is 
permissive in nature, cannot justify the failure to extend negotiation 
opportunity to AAT which was, and still is, a current research and de- 
velopment contractor satisfactorily performing tasks that are inte- 
grated parts of the task awarded to ITTFL. Without substituting 
our judgment for that of NTDC in the technical evaluation area, we 
find ample justification in the record for concluding that, in the absence 
of negotiation with AAT, there was a lack of competition both as to 
price and the technical aspects of task 7723. We find it difficult to 
understand how a current contractor may have its technical proposal 
on a task specifically related to its current contract missions cate- 
gorized, not as unacceptable but as inferior, for a period of over 2 
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months without affording such an offeror at least an opportunity of 
discussion and explanation, especially when its cost proposal repre- 
sented significant savings to the Government. It is provided in 
ASPR, which has the force and effect of law, at paragraph 3-101 that 
when procurements are undertaken pursuant to negotiation, maximum 
competition should be obtained to the end that the procurement will 
be made to the “best advantage of the Government, price and other 
factors considered.” It is further provided that in the conduct of 
negotiations, the following factors should be among those given due 
attention : 

(i) comparison of prices quoted, and consideration of other prices for the 

same or similar supplies or services, * * *; 

(ii) comparison of business reputations, capabilities, and responsibilities 
of the * * * firms who submit quotations * * *; 

(iii) consideration of the quality of the supplies or services offered, or of 
the same or similar supplies or services previously furnished, with due 
regard to the satisfaction of technical requirements ; 

The term “negotiation” generally implies a series of offers and 
counteroffers until a mutually satisfactory agreement is concluded by 
the parties. 10 U.S.C. 2304(g) implements and clarifies the definition 
of “negotiate” in 10 U.S.C. 2302(2) and it is our view that the term 
“negotiate” must be read in conjunction with 10 U.S.C. 2304(g) to 
include the solicitation of proposals and the conduct of written or oral 
discussions, when required, as well as the making and entering into 
a contract. See page 5 of H. Rept. No. 1638, on H.R. 5532, 87th 
Cong., which was enacted as Public Law 87-653, adding the new sub- 
section (g) to 10 U.S.C. 2304. 

In this context, we believe that an obligation to negotiate with AAT 
existed notwithstanding that ITTFL’s proposal was determined to be 
technically superior to AAI’s. We find nothing in the record which 
would indicate that AAT’s proposal was so technically inferior as to 
preclude any possibility of meaningful negotiation with such offeror. 
This is what both the law and the ASPR require in order to assure the 
competition contemplated. 

There is also for consideration whether the negotiation procedures 
followed here were generally in accordance with section IV, part 2, 
ASPR, which is concerned with the procurement of research and de- 
velopment services pursuant to the negotiation authority of 10 U.S.C. 
2304(a)(11). The pertinent provisions of section IV are as follows: 


4-205.3 Conduct of Negotiations. See 3-804. The contracting officer should 
make certain that each prospective contractor fully understands the details of 
the various phases of the Government’s requirement, especially the statement of 
work. This may be best accomplished by conferences between a prospective con- 
tractor, the contracting officer, and appropriate technical personnel, particularly 
where there is doubt that a work statement is understood or will be interpreted 
correctly by prospective contractors. 
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4-205.4 Evaluation for Award. 


(a) Generally, research and development contracts should be awarded to those 
organizations, including educational organizations, which have the highest com- 
petence in the specific field of science or technology involved. However, awards 


should not be made for research or development capabilities that exceed those 
needed for the successful performance of the work. 


(b) Before determining the technical competence of prospective contractors, 
and recommending to the contracting officer the concern or concerns that they 


consider most technically competent, cognizant technical personnel shall con- 
sider the following: 


(i) the contractor’s understanding of the scope of the work as shown by 
the scientific or technical approach proposed ; 

(ii) availability and competence of experienced engineering, scientific, or 
other technical personnel ; 


(iii) availability, from any source, of necessary research, test, and pro- 
duction facilities ; 


(iv) experience or pertinent novel ideas in the specific branch of science or 
technology involved ; and 


(v) the contractor’s willingness to devote his resources to the proposed 


work with appropriate diligence. 


(c) In determining to whom the contract shall be awarded, the contracting 
officer shall consider not only technical competence, but also all other pertinent 
factors including management capabilities, cost controls including the nature and 
effectiveness of any cost reduction program (see 3—101( viii) ), and past perform- 
ance in adhering to contract requirements, weighing each factor in accordance 
with the requirements of the particular procurement (see 1-903). The contracting 


officer shall notify those sources whose proposals or offers have been determined 
to be unacceptable of that decision in accordance with 3-508. 


> * 7 > - * * 


4-205.5 Evaluation of Price and Costs. 
(a) While cost or price should not be the controlling factor in selecting a 
contractor for a research or development contract, cost or price should not be 


disregarded in the choice of the contractor. It is important to evaluate a 
proposed contractor’s cost or price estimate, not only to determine whether the 
estimate is reasonable, but also to determine his understanding of the project 


and ability to organize and perform the contract. The most useful tools for 
this purpose are price analysis and cost analysis (see 3-807). 


We doubt whether, as indicated in the basic report, the evaluation 


of AAI’s proposal by NTDC met the intent of the above provisions. 


It is quite evident that across-the-table negotiations are required in 


the case of each prospective contractor who, prima facie, is qualified to 
perform the work. See ASPR 4-205.3, supra. We also disagree 
that cost was not a consideration in the award because the procurement 


was not based on price competition. ASPR 4-205.5(a), swpra, makes 


it amply clear that, while cost is not the controlling factor, it should 
not be disregarded in the choice of a contractor. In this regard, we 
believe that the substantial difference between the two cost proposals 
was an important factor to be considered in determining whether ne- 
gotiation opportunity should not have been extended also to AAT. 


The record does not indicate that a preaward notice of “unacceptable 


offer” or a post-award notice of “unaccepted offer” was given to AAT 
as required by ASPR 3-508. That provision reads: 
3-508 Information to Unsuccessful Offerors. 


(a) Pre-Award Notice of Unacceptable Offers. In any procurement in ex- 
cess of $10,000 in which it appears that the period of evaluation of proposals is 
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likely to exceed 30 days or in which a limited number of suppliers have been 
selected for additional negotiation (see 3—805.1), the contracting officer, upon 
determination that a proposal is unacceptable, shall provide prompt notice of 
that fact to the source submitting the proposal. Such notice need not be given 
where disclosure will in some way prejudice the Government’s interest or where 
the proposed contract is: 

(i) for subsistence; 


(ii) negotiated pursuant to 10 U.S.C. 2304(a) (4), (5), or (6) (see 3-204, 
3-205, or 3-206) ; 

(iii) negotiated with a foreign supplier when only foreign sources of sup- 
plies or services have been solicited ; or 


(iv) to be awarded within a few days and notice pursuant to (b) below 
would suffice. 
In addition to stating that the proposal has been determined unacceptable, no- 
tice to the offeror shall indicate, in general terms, the basis for such determina- 
tion and shall advise that, since further negotiation with him concerning this 
procurement is not contemplated, a revision of his proposal will not be considered. 
(b) Post-Award Notice of Unaccepted Offers. 
(1) Promptly after making all awards in any procurement in excess of 
$10,000, the contracting officer shall give written notice to the unsuccessful 
offerors that their proposals were not accepted, except that such notice need not 


be given where notice has been provided pursuant to (a) above or the contract 
is for subsistence, or is negotiated pursuant to 10 U.S.C. 2304(a) (4), (5), or (6) 
(see 3-204, 3-205, or 3-206) ; or is negotiated with a foreign supplier when only 


foreign sources of supplies or services have been solicited. Such notice shall 
also include: 


(i) the number of prospective contractors solicited ; 

(ii) the number of proposals received ; 

(iii) the name and address of each offeror receiving an award ; 

(iv) the items, quantities, and unit prices of each award; provided that, 
where the number of items or other factors makes the listing of unit 
prices impracticable, only the total contract price need be furnished ; and 

(v) in general terms, the reasons why the offeror’s proposal was not ac- 
cepted, except where the price information in (iv) above readily re- 
veals such reason, but in no event will an offeror’s cost breakdown, 


profit, overhead rates, trade secrets, manufacturing processes and tech- 
niques, or other confidential business information be disclosed to any 
other offeror. 
Additional information as to why an offeror’s proposal was not accepted should 
be provided to the offeror upon his request to the contracting officer, subject to 
the limitation in (v) above. 


The file contains an exhibit 16 which is a letter sent by NTDC to 


AAT on July 2, 1965, containing advice that award was made to 
ITTFL at a total contract price of $2,937,500. The basic report states 
that since “the AAT proposal was not and never has been determined 
to be unacceptable” the notice required by the regulation was not 


furnished to AAI. A further reason for such lack of advice was that 


“in the event satisfactory contractural arrangements could not be 
reached with ITTFL it would have been necessary to request author- 
ity to negotiate with AAI.” These statements do not, in our opinion, 
justify the failure to comply with the regulation. It is inconsistent 
to say on the one hand that AAI’s proposal was “technically inferior” 


so as to justify noncompliance with the regulation as to notice of an 
“unacceptable” offer and on the other hand treat that proposal as un- 
acceptable so as to deny negotiation opportunity. AAT’s proposal, if 
unacceptable, should have been treated as such under the ASPR, but 
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if technically inferior to ITTFL, the concept of negotiated procure- 
ment required that AAI be afforded an opportunity of discussion. 
This, we feel, is what the law and ASPR clearly required. 

In our review of this protest we have carefully analyzed the de- 
partmental reports in the light of the many allegations raised by AAT. 
While the responses to these allegations rest on technical grounds 
as to which we defer to the procurement activity’s competence, we have 
found that such responses are not entirely responsive to the allega- 
tions. A summary proposal analysis of AAI’s technical proposal 
was made during the period performance under the ITTFL contract 
was suspended. Since this analysis is germane to this portion of our 
decision, it is quoted below as an aid to our discussion : 


The information presented below by the three assigned reevaluators represents 
a summary analysis of five areas of the proposals submitted by AAI and ITT, in 
the procurement for Device X21A38/3, Project 7723, Attack Center #3 and Retro- 
fits, Pearl Harbor ASW Facility. In addition to the AAI proposal, the analysis 
has also taken into account the AAI letters of protest and the September 22, 1965, 
presentation by AAI personnel at U.S. NTDC in order to assure a good under- 
standing and consideration of the merits of the AAI proposal. 

It is recalled that in the Technical Proposal Requirements, among other items, 
the contractors were requested to: 1) state the understanding of the problem in 
their own words; 2) provide proposed technical solutions; 3) give a design ap- 
proach; 4) provide unique ideas and novel techniques; 5) give schematics and 
block diagrams; 6) provide methods of activating instruments/displays; and 7) 
provide a list of engineering and technical personnel to be assigned and term of 
assignment. These were the areas weighted most heavily that were responded 
to so poorly by AAI. 

As indicated in the individual analyses of the reevaluators, in a number of arcas 
the absence of details or a detailed explanation of important areas convinced the 
reviewers that AAI was not sure of itself and hence was generalizing. This con- 
viction of the reviewers was further emphasized by the lack of sufficiently detailed 
and in some cases complete absence of schematics and drawings in AAI’s proposal. 
Such is the case in the matter of absence of DCM simulation schematics. 

In a number of other areas of AAI’s response, incorrect statements leading into 
unclear or erroneous conclusions also caused a downgrading of scores. Else- 
where, AAI also showed either a lack of understanding of the simulation problem 
or provided wrong definitions of specification requirements. 

On a number of occasions, AAI saw fit to indicate that it planned to accomplish 
certain functions along the same lines accomplished under the second contract 
N61339-1597—-without any further clarification. It is a fact that Contract 
N61339-1597 has just recently passed the stage of acceptance of the Preliminary 
Design Data Report with a direction by U.S. NTDC to proceed along certain lines. 
It is a fact, further, that AAI provided these hazy references to “doing it like 
Contract N61339-1597” mainly in areas which AAI was directed by contract to 
subcontract to ITT. 

A particularly poor area of response, by AAI, was in its submission of personnel 
information. They omitted resumés, assignment periods and included resumés of 
people not assigned to the project to such an extent that this area can only be 
considered completely unsatisfactory. 

Certain major areas such as target availability for the ECM phase and PUFFS 
update rate are carry-over problems from the second SeRERS that have been 
reviewed on numerous occasions with AAI. 

On the matter of another major area, that of the fabrication of the inverse com- 
7 pamet-iga switches for the AN/BQS-6, AAI did not present a planned distribution 
of work. 

On the matter of AN/BQR-7 compensating switches, AAI indicates that it will 
do a good deal of the work itself and thus contradicts its own philosophy as stated 
on page 2.03 of the administrative portion of their proposal as to the qualifications 
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required of a manufacturer, namely, to have a historical background of effort in 
the field of interest. AAI has not demonstrated performance background in the 
field of compensating switch design or fabrication. 

In contrast, ITT’s proposal has been completely responsive. ITT fully under- 
stands and appreciates the target availability requirements for ECM: has stated 
that it will provide the necessary PUFFS update rate, defines clearly what it will 
do and what it will subcontract in the inverse compensating switches, presents its 
proposal in good detail, with clear unambiguous language and provides a roster of 
personnel with fine backgrounds and terms of assignment in all areas or 
importance to this review. 

It is further noted that the ITT/GASL team are an experienced team in sopar 
simulation, especially in connection with the Pearl Harbor ASW Facility with re- 
spect to the AN/BQS-4, AN/BQR-7, AN/BQS-6, and PUFFS sonars wherein the 
| simulation either has already been provided, AN/BQS-4 by GASL for AC #1, or 
where development is currently underway, PUFFS, AN/BQR-7, AN/BQS-6 by 
ITT for AC #2. 

It is of interest to note at this point that the reevaluators have come up with a 
total of some fifty (50) defects in the AAI proposal, “Summation of Errors or 
Omissions of the AAI Proposal for 21A38/3 in the Areas of the Second Evaluation 
17 September 1965,” involving omissions, errors, vague statements and the like. 
These defects are distributed over all areas reviewed : AN/WLR-1, (ECM) : AN/ 
BQG ( ), (PUFFS); AN/BQR-7B; AN/BQS-6; AN/BQS-4. 

It has been calculated that in order for AAI’s proposal to be brought up to the 
standards of acceptability in some of the major areas of defects, the additional 
' cost to the government would be approximately $250,000. This sum can be broken 

down into the following factors: 
~~ 1) For ECM, there is the lack of necessary hardware that would permit a 

\— Program Operator Station monitoring capability__.._.__._..__.___-----_ $2,500. 

2) For ECM, there is the lack of necessary hardware and computer func- 

tion linkage that would permit an override function for the Master Program 

I is ischial i ching inant agiktak ache Ghat ng abnateamtetel $5,000. 

3) For ECM, there are the lack of antenna beam pattern presentations for 

the various simulated target radar emissions. This item involves several 

different beam patterns as functions of different types of antennas used in 

either surface ships, surfaced submarines or an aircraft target, involves com- 

puter programming switching, and interface hardware________-_-_-_ $60,000. 

4) For KCM, there is the lack of target flexibility whereby once six targets 

are assigned as “sonar targets,” it is then no longer possible to utilize the six 

remaining targets for ECM detection____..--...__-_------------- $100,000. 

5) For AN/BQG-(_ ), PUFFS, the update rate proposed is below the rate 

required for realism. Whenever AAI has in the past offered what U.S. 

NTDC has considered a suitable update rate, it has always been with a price 

tag—meaning that AAI has never considered U.S. NTDC’s desired update rate 

as part of the Center’s basic requirements_____.______--_______-___- $6,000. 

6) AN/BQR-7, Indirect path simulation is omitted although the simulation 

is supposed to parallel what is being developed for AC #2; and where this 

function, described properly in the Preliminary Design Data report for Attack 

Center #2 has already been accepted______-_-_____-__-_---_-----__ $75,000. 

In addition to these costs, are other probable costs that cannot be defined clearly 

but which can be of a large magnitude since they are concerned with the factors 

i of Personnel assigned (or not assigned) to the various phases, compensating 

i switches, and the general lack of necessary detail together with vagueness both in 
I the written word and in schematic and drawing representations. 

Based on the above, the reevaluators consider ITT’s proposal as being far 
superior to AAI’s showing not only a greater understanding of the problems in- 
volved, but also demonstrating effectively in all required areas how this under- 
standing is to be converted into a working device that in essence will meet the 
requirements and needs of the U. S. Navy. 

In conclusion, the reevaluators find ITT’s proposal to be acceptable and AAI’s 
proposal to be unacceptable. 


The foregoing constitutes a post-award evaluation and appraisal 
of the AAI technical proposal which, when initially evaluated by 
NTDC, was technically inferior to the requirements of the specifi- 
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cations but which at the same time “was not and never has been 
determined to be unacceptable.” However, the summary analysis now 
categorizes the AAT technical proposal as “unacceptable.” It seems to 
us that the refusal to negotiate with AAI was not on the basis that its 
technical proposal was unacceptable but because it was deficient in 
technical detail. In this connection, we cannot avoid the implication 
that arises as to the superior competence of AAT in the area of per- 
sonnel administratively determined in November 1964 but substantially 
downgraded in May 1965. We thus have the anomalous situation of 
an acceptable proposal—although technically inferior—prior to 
award, being determined subsequently to be unacceptable after award 
has been accomplished and performance begun by another. It is at 
least inconsistent and confusing to compare the summary analysis 
with the prenegotiation business clearance memorandum (exhibit 12). 
There it was reported that the technical ratings were based on the 
evaluation of the major area of simulation, such as ECM and radar, 
sonar, digital computer and interface, projection system, program 
operator’s stations, power supply and weapons. With reference to 
these areas, it was stated in that memorandum that as “a result of 
the technical evaluation, it was determined that the proposal of ITT 
Federal Laboratories represented the superior technical approach.” 
[Italics supplied.] There is no connotation of “unacceptability” in 
that statement. 

An analysis of exhibit 12 shows that the technical evaluation was 
resolved in favor of ITTFL because the AAT proposal disclosed that : 

1. AAT’s design approach to sonar simulation though adequate 
was not as complete as ITTFL’s and that the ITT analysis of PUFFS 
was excellent and was significantly superior. 

2. As to AN/BQS-6B radar, the AAI proposal reflected only 
superficial knowledge, and although AAI was prime contractor for 
Attack Center 2, ITT as subcontractor was providing the complete 
design and hardware. Thus, the ITT proposal indicates superiority 
in this area of sonar simulation. However, both AAI and ITTFL 
were rated satisfactory in sonar areas of AN/BQH-1, AN/DUUG-1, 
AN/UQN-1 and AN/UQC-1. 

3. Both AAI and ITTFL submitted satisfactory proposals in 
the areas of digital computer and interface. 

4. Respecting the projection system, the AAT submittal lacked 
detail but it proposed a “Nortronics Display System.” ITT proposed 
an up-dated revision of the present system. The memorandum ad- 
vised that this area would require the negotiation of details. 

5. As to program operator’s stations, both AAT and ITTFL 
provided satisfactory approaches. 


oer, 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 433 


6. The memorandum advised as to power supply that AAI’s 
proposal was adequate but ITTF L’s was excessive. 

7. ITTFL’s proposal as to weapons was regarded as 
satisfactory; AAI’s provided for a capability not included in the 
system. 

The business clearance memorandum concluded by stating: 

* * * In view of the technical superiority reflected in the ITT proposal, 
especially in essential areas of ECM and sonar simulation, selection of ITT for 
this task is recommended. 

Based upon these evaluations, we are unaware of any persuasive 
reasons for refusing to negotiate with AAI especially as to the noted 
problem areas so as to preserve and maintain the required competitive 
character of the procurement. Considering the very substantial 
amount of subcontracting contemplated by both proposals in the areas 
of ECM and sonar simulation, it would appear reasonable to conclude 
that most of the technical deficiencies of the AAI proposal related to 
subcontract items which depended, to a large extent, on the capabilities 
of the proposed subcontractors. This appears to us to be a proper and 
necessary factor which is particularly amenable to negotiation pro- 
cedures. In our opinion, and in view of the lack of price competition, 
we must conclude that AAI was improperly denied the opportunity to 
effectively compete for this procurement to the disadvantage of the 
Government, price and other factors considered. 

Therefore, while practical considerations preclude our disturbing 
the award made to ITTFL, we strongly recommend that all proper and 
necessary actions be taken to preclude a recurrence of this situation 
and to assure that the maximum competition envisaged both by law and 
regulation will be obtained. 


[ B-158062 J 


Contracts—Requirements—Alternative Method of Procurement 


The acceptance of an alternate bid submitted after bids were opened by the 
second low bidder who offered to perform a requirements contract for data 
processing and programming services at a fixed, reduced price in an amount less 
than that of the low bidder under the invitation, provided certain recordkeeping 
was eliminated, would be improper, even had the initial bid of the offeror been the 
lowest received because the reduction was conditioned upon a reduction in the 
required services ; however, should the alternative method proposed meet the needs 
of the Government, a determination should be made whether a resolicitation of the 
procurement would be practicable and would result in a substantial reduction in 
price, but in the event of a negative determination, an award of the requirements 
contract to the low bidder, found satisfactory in a preaward survey, would not 
be prejudicial to other bidders, even though the cost of changing contractors—a 
highly speculative factor that was not provided in the invitation—was not in- 
cluded in the evaluation of bids. 


235-533 O - 67 - 30 
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To Ernest E. Blanche & Associates, Inc., January 20, 1966: 


In your letter of November 18, 1965, you protest against a proposed 
award of a requirements contract by the Navy Purchasing Office, 
Washington, D.C., for data processing and programming services 
pursuant to invitation for bids 600-186-66. Seven bids for this pro- 
curement were opened on September 8, 1965, and after evaluation 
based upon estimated hour requirements, the two lowest were as 
follows: 


Data Processing Services of Virginia, Inc. (DPS) $93,288 
Ernest E. Blanche Associates, Inc. 93,852 


You maintain that DPS does not have sufficient experience or suffi- 
cient active programming personnel to begin adequate processing for 
several months, and that their space and operating facilities are inade- 
quate. You assert that the preaward on-site inspection, which was 
made in order to determine DPS’s responsibility, was conducted by a 
person not familiar with data processing. You also state that since 
portions of the work are classified, clearance would have to be obtained 
for new or uncleared personnel, thereby causing additional delays. 

Furthermore, you contend that your offer is the one most advan- 
tageous to the Government because an additional expense of $28,000, 
arising from a new contractor’s unfamiliarity with existing programs, 
his higher rate of error, and resulting reruns and delays, would be 
involved in changing contractors at this point. It is also noted that 
on October 15, 1965, which was over a month after bids were opened, 
you wrote to the Navy Purchasing Office and, in the belief that you 
would be considered the successful bidder, submitted an alternate offer 
to perform the contract for a fixed price of $72,000, provided that cer- 
tain recordkeeping requirements were eliminated from the contract. 

The administrative record indicates that DPS was found in a pre- 
award survey to be satisfactory in all respects, including technical and 
production capability, labor resources, plant facility and equipment, 
and security clearance. Contrary to your assertion that the preaward 
survey of DPS’s facilities was conducted by a person not familiar with 
data processing, the contracting officer reports that the survey team 
included a representative of the using activity who is quite familiar 
with the requirement specified in the invitation. We have consistently 
held that a bidder’s overall responsibility is primarily a matter to be 
determined by the contracting officer, not by the General Accounting 
Office, and that such determination of the successful bidder’s responsi- 
bility and capability must be accepted by this Office unless there is clear 
evidence that it is arbitrary or capricious. 38 Comp. Gen. 131. No 
such evidence has been presented to us in this case. 
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With respect to your contention that the Navy Purchasing Office 
should consider in its evaluation of bids an alleged additional cost 
of $28,000 which you associate with a change of contractors, your at- 
tention is directed to a cardinal rule of competitive bidding procedures 
that the invitation for bids must advise bidders of any factor other 
than bid price which is to be considered in determining the low bidder. 
See 38 Comp. Gen. 550. Furthermore, the contracting officer advises 
us that the cost of changing contractors was not included in the invita- 
tion as an evaluation factor because the prospective cost of orienting a 
new contractor is considered highly speculative and would vary sub- 
stantially among bidders, depending upon their particular experience 
and the nature of their individual operations. See B—156582, dated 
July 16, 1965, indicating that costs which may be difficult to quantify 
should not be used as a factor in bid evaluation except after thorough 
study and consideration of the pros and cons by all interested agencies, 
establishment of proper criteria for the use of this factor, and specific 
notice to bidders in invitations. 

With respect to your alternative offer in the amount of $72,000, the 
propriety of accepting such an offer would have been questionable, 
even if your bid had been the lowest received, because the reduction in 
price was conditioned upon a reduction in required services. See 21 
Comp. Gen. 56, 58, in which we stated that : 

bidders would not be in free and open competition for Government business 
upon an equal basis if, after advertising for proposals, the Government 
should enter into negotiations with one or more bidders with a view towards 
the awarding of contracts on a basis differing either from the advertisement 
for proposals or from the submitted competitive bids. 
However, we need not consider this issue because it is clear from what 
has already been said that you could not properly have been and were 
not considered the lowest responsive, responsible bidder for this pro- 
curement. Under such circumstances, a higher bidder may not be per- 
mitted to reduce his bid price below that of a lower bidder. 

Nevertheless, your offer to provide the subject services for $72,000 
instead of $93,852 if the requirements contract is changed to a fixed 
price contract (with the omission of certain accounting requirements) , 
may present a question as to whether it would be in the best interests 
of the Government to reject all bids and resolicit bids or offers for a 
contract for these services on a fixed price basis. 

Whether all bids should be rejected, and bids should be resolicited 
on the basis of an alternative method of performance suggested by one 
of the bidders, necessarily involves a determination of whether the 
objectives of the procuring activity can be accomplished by use of the 
alternative method, whether the needs of the procuring activity will 
permit the delay incident to reprocurement, and whether the solicita- 
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tion of bids or offers based upon use of such method may reasonably 
be expected to result in a substantial reduction in the contract price. 
Since these questions involve the consideration of matters and informa- 
tion peculiar to the procuring agency, their determination in the first 
instance must be left to the sound discretion of the agency. The pres- 
ent record contains a statement by the contracting officer that your 
offer “to perform the proposed contract on a fixed price basis for’ 
$72,000 contingent upon the elimination of a portion of the effort pro- 
vides no basis for cancelling the Invitation * * * [and] readvertising, 
without compromising the integrity of the competitive bid system.” 
However, the record does not indicate that such statement is based upon 
a consideration of the Department’s needs, as set out above. 
Accordingly, we are today advising the Secretary of the Navy that 
a determination should be made whether a contract of the type pro- 
posed by your alternative bid would meet the Department’s needs and, 
if so, whether a resolicitation on that basis would be practicable and 
would result in a substantially lower contract price. In the event the 
circumstances are such as to require a negative determination on any 
of these questions, it would appear that an award to Data Processing 
Services of Virginia on the basis of its present bid will be proper. 


[ B-157172 J 


Bids—Evaluation—Delivery Provisions—Freight Rates—‘Fabri- 
cation-in-Transit” Privileges 


In the evaluation of bids under an invitation for fabricated steel bridge compo- 
nents, for shipment f.o.b. origin, maximum shipping weight guaranteed, to a 
tentative destination, the exact destination being unknown, a procedure pre- 
scribed by paragraph 1-1305.5 of the Armed Services Procurement Regulation, 
the consideration after bid opening of a “fabrication-in-transit” offer, a procedure 
provided in paragraph 1-1308, which is not required or implied by the invitation, 
nor confirmed by the custom and practice of the trade, was properly excluded 
by the contracting officer, the acceptance of the offer made after bid opening to 
reduce transportation costs by transferring transit credits available to the bidder 
would be inconsistent with the preservation and maintenance of the integrity of 
the competitive bidding system and, although no impropriety occurred in the 
evaluation of bids to negate the validity of the award made, to assure that the 
Government receives the benefit of available transit privileges in future procure- 
ments, issuance of instructions to that effect are recommended. 


Bids—Evaluation—Delivery Provisions—Information—After Bid 
Opening But Prior to Award 


Although the communications received from a bidder after the opening of bids 
offering pursuant to paragraph 1-1308 of the Armed Services Procurement Regu- 
lation “fabrication-in-transit” privileges may be construed as a protest made prior 
to award against the use of local freight rates in the evaluation of bids, the basis 
of the protest having been considered prior to award in an evaluation of freight 
costs and in the determination that transit credits accruing to a fabricator of 
steel may not properly be used in computing transportation costs to the Govern- 
ment, the matter was “resolved” prior to award within the contemplation of 
paragraph 2-407.9, and cancellation of the contract awarded is neither justified 
nor required. 
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To Covington & Burling, January 21, 1966: 


Reference is made to your letter of July 9, 1965, and subsequent 
correspondence written in behalf of Allison Steel Manufacturing Com- 
pany and protesting against the award of a contract for steel bridge 
components to Isaacson Iron Works by the Army Mobility Equipment 
Center, St. Louis, Missouri, under IFB No. AMC(T)23-195-65-370 
issued May 21, 1965. 

The invitation solicited bids on 16 items of steel bridge components 
in various quantities on an f.o.b. origin basis and specified that bids 
submitted on a basis other than f.o.b. origin would be rejected as non- 
responsive. Although the: tentative destination, Engineer Mission 
Property Officer, Sharpe Army Depot, U.S. Army, Lathrop, Cali- 
fornia, was set forth under Article 1 of the IFB, that provision advised 
bidders such destination was being used only for bid evaluation pur- 
poses and that “The Government will add the cost of transportation 
of supplies determining the overall cost of the supplies to the Govern- 
ment. Final shipping instructions to be furnished at a later date.” 
Such procedure is prescribed in paragraph 1-1305.5 of the Armed 
Services Procurement Regulation when the exact destination of the 
supplies being purchased is not known at the time bids are solicited, 
but the general location of the destination, such as East Coast, Middle 
West or West Coast, is known. Under Article 2 bidders were required 
to state and guarantee a maximum shipping weight and therein were 
further advised that “Each bid will be evaluated to the destination 
specified by adding to the f.o.b. origin price all transportation costs 
to said destination. The guaranteed maximum shipping weights (and 
dimensions if applicable) are required for determination of trans- 
portation costs.” 

A comparison of the six responsive bids received by bid opening time 
on June 10, 1965, plus Army’s computation of the transportation costs 
from shipping points of origin to Lathrop, California, on the maxi- 
mum weights guaranteed by the bidders is as follows: 


BIDDER BID PRICE FREIGHT TOTAL 


Isaacson Iron Works $1, 352,050.64 $86,856.72 $1, 438, 907. 36 
Allison Steel Mfg.Co. 1,340,058.45 145,296.00 1, 485, 354.45 
Murphy Pacific 


Corporation 1, 517,313.00 20, 804.00 1, 538, 153. 00 
Bristol Steel & Iron 
Works 1,492, 124.84 229, 467.00 1, 721, 591. 84 


United States Steel 1, 526, 249.42 229, 621. 42 1, 755, 870. 84 
McDermott Steel 
Specialties Inc. 1, 655, 627.04 242, 955. 21 1, 898, 582. 25 
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On June 30, 1965, award was made to Isaacson Iron Works as the low 
responsive and responsible bidder. 

In evaluating the Allison bid Army computed the transportation 
charges as $145,296 based on an application of local freight rates to 
Allison’s guaranteed maximum shipping weight of 10,090,000 pounds. 
While we feel that the lowest available transportation rate from 
Phoenix to Sharpe Army Depot on the fabricated steel bridge com- 
ponents is $1.2814 per hundredweight (consisting of a combination of 
rail rates constructed over Los Angeles, California) for a total freight 
charge of $129,656.50 on the guaranteed maximum weight, such factor 
does not change the relative standings of the Allison and the Isaacson 
bids. It is also noted that the freight charges for the Isaacson bid, 
based on a local freight rate of $0.85 per cwt. and Isaacson’s guaran- 
teed maximum weight of 10,218,320 pounds, should be $86,855.72 
rather than $86,856.72 as shown by the Army. 

In your protest to this Office it is stated that promptly after the 
bids were opened, and by subsequent communications of June 14 and 
28, 1965, Allison pointed out to the contracting officer the applicability 
of a “fabrication-in-transit” charge in computing the lowest costs to 
the Government for transporting the fabricated items from Phoenix 
to the specified destination, Lathrop, California. You contend that 
the contracting officer erred in not evaluating Allison’s bid on the basis 
of such charges in accordance with paragraph 1-1308 of ASPR, which 
requires consideration of any benefits which may accrue to the Gov- 
ernment through use of transit arrangements, and also by not treating 
your communications as a protest prior to award and following the 
procedures prescribed under ASPR 2407.9. 

You allege that the nature and quantity of most of the steel (wide 
flange beams) required by the procurement precludes it from being 
in the inventory of any of the bidders, and that Allison, as in the 
case of all bidders West of Chicago, Illinois, would, as a practical 
matter, have to acquire such steel from the steel mills at Gary, In- 
diana. You further allege that under such circumstances valid tran- 
sit privileges exist which, for a small charge of 514 cents a hundred 
pounds, permit the fabrication of the components at Phoenix on the 
through rate to Lathrop (which is the same as the rate to Phoenix) 
and that the Government’s right to the benefits of fabrication-in- 
transit privileges is implied in the language of the IFB, and is con- 
firmed by a well-established custom and practice of the trade. 

Transit arrangements are based upon the fiction that the inbound 
and outbound freight movements, while in fact separate shipments, are 


a continuous through freight movement from initial point of origin 
to final destination. Central R. R. Co. of N.J.v. United States, 257 
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U.S. 247, 257. While the transfer of ownership to the United States 
at Phoenix would not eliminate the transit privilege, it does remove 
all control over the commodity by the fabricator beyond the point of 
fabrication, and it shifts the responsibility for additional freight 
charges from the fabricator’s plant to the United States. Cudahy 
Packing Co. v. Baltimore & O. R. Co., 263 I.C.C. 503, 510. 

As a condition precedent to the availability of the transit privilege, 
Pacific Southcoast Freight Tariff 264-I, I.C.C. 1750, which specifically 
permits transfer of ownership of carload freight at the transit [fab- 
rication] point (item 1130), requires that the inbound freight bills 
covering shipments for transit be presented to the carrier and re- 
corded for transit within thirty (30) days (item 1010), and that the 
transit house (fabricator) make sworn semiannual statements show- 
ing the number of pounds of the transit commodity on hand and an 
itemized listing of freight bills and tonnage credit slips (item 1020). 
The transit tariff also requires the surrender of valid transit credits 
before 5 p.m, on the second day (excluding Saturdays, Sundays, and 
holidays) following issuance of instructions for reshipment from the 
transit station. 

The conditions of the transit tariff must be observed before the 
transit privilege can be exercised. Lake Charles Rice Milling Co. of 
Louisiana v. Brimstone R. & C. Co., 197 1.C.C. 1, 13; Transit on Vege- 
table Oils in Southern Territory, 197 I.C.C. 705, 712; Thaxter & Co. 
v. Director General, 168 I.C.C. 30,32. To bring these shipments with- 
in the scope of the transit arrangement, strict compliance with all of 
the provisions of the transit tariff is required. Smith & Scott, Inc. 
v. Atchison, T. & S. F. Ry. Co., 192 1.C.C. 593, 598; Hill Grain Co. v. 
Atchison, T. & S. F. Ry. Co., 206 I.C.C. 265, 267. And the burden of 
establishing such compliance is on the shipper, not the carrier. Fold- 
ing Furniture Works, Inc. v. Minneapolis, St. P. & S. S. M. Ry. Co., 
227 1.C.C. 159, 161. 

In addition to the above factors, the use of fabrication-in-transit 
charges in the evaluation of the bids would be dependent upon ex- 
plicit information by bidders as to the extent and sources of all the 
basic materials to be procured for fabrication. Such essential in- 
formation was neither requested in the IFB nor furnished with any of 
the bids, including that of Allison. In this connection, it is noted that 
your subsequent communications with this Office show that transit 
privileges would not have been available to the Government on all of 
the materials proposed to be procured by Allison, since a portion of 
Allison’s basic steel was to come from Los Angeles, California. 


Contrary to your contention we do not agree that a Government 
right to the benefits of fabrication-in-transit privileges is implicit in 











440 DECISIONS OF THE COMPTROLLER GENERAL [45 


the language of the IFB, nor does the record before us conclusively 
establish that it is an invariable custom and practice of the industry 


for fabricators to pass such benefits on to a purchaser in the absence of 
a specific agreement to do so. As stated above, the IF'B provided that 


the Government would determine the transportation costs and no 
mention is made therein as to how such costs would be determined. 
The IFB is totally devoid of any reference or suggestion that transit 
arrangements would be used in the evaluation process, and since 


information essential for consideration of such factor was not re- 
quested therein we do not believe it may reasonably be concluded that 
any right on the part of the Government to the benefits of fabrication- 
in-transit privileges is implicit in the language of the IFB. Con- 
versely, it would appear that transit credits are a valuable asset which 
may be offered or used in varying circumstances to the holder’s 
advantage and, in the situation here concerned, the decision as to 
whether any transit credits obtained by the contractor as a result of 
its procurement of the basic steel should be applied to the Govern- 
ment’s subsequent shipment of the fabricated items would be a matter 
solely within the discretion of the contractor, rather than any specific 
legal right accruing to the Government upon award of the contract. 
In view thereof, and since no offer was made in any of the bids to 
reduce the Government’s transportation costs by transferring to the 
Government all, or a specified portion of, any transit credits which 
might be available to the contractor, we perceive no legal basis on 
which such benefits could properly have been considered by the con- 
tracting officer in evaluating the bids. Since the first indication by 
Allison that transit benefits would accrue to the Government by an 
award to that firm was after the time of bid opening, such factor 
was properly excluded from the evaluation process in accord with 
decisions of this Office which have consistently held that the preser- 
vation and maintenance of the integrity of the competitive bidding 
system dictates that no bidder will have the opportunity after the 
opening of bids to act in a manner that would be unfair or detrimental 
to other bidders. 

Regarding your contention that Allison’s communications of June 
14 and 28, 1965, to the procuring activity should have been handled 
as a protest prior to award under the procedures prescribed by ASPR 
2-407.9, it is noted that in Allison’s letter of June 14 you advised the 
activity in part as follows: 


This will confirm our meeting of June 11th, in which we advised that according 
to our calculations at least, we were the apparent low bidder on the above project 
on an f.0.b. origin basis. 

We went on to point out that we wish to be sure that when our freight charges 
from Phoenix, Arizona, to Lathrop, California were evaluated, that our fabricate 
in transit privileges would be taken into consideration. Based on Item 3610, 
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paragraph A, and Item 3900—A, Supplement 23 to Pacific South Coast Freight 
Bureau, Tariff 264-1 ICC 1750, our freight rate into Lathrop would be $.055/Cwt. 


In its telegram of June 28 Allison advised the Mobility Equipment 
Center that, regarding its evaluation of freight charges for communi- 


cation bridge components and your fabrication-in-transit privileges 
into Sharpe General Depot, you wished to call the Center’s attention 
to ASPR 1-1308 pertaining to consideration of benefits afforded by 
transit arrangements which paragraph you quoted in full. 


While we are inclined to agree with your view that such a communi- 
cation may reasonably be construed as a protest against the use of local 
freight rates in the evaluation of your bid, we do not agree that the 
contracting officer’s actions in connection therewith affected the valid- 
ity of the contract awarded to Isaacson. In this connection, it should 
be noted that ASPR 2-407.9(a), cited by you, provides that “Con- 
tracting Officers” shall consider protests or objections to the award of a 
contract whether submitted before, or after award, and, when a protest 
has not been lodged directly with the Comptroller General, sub- 
paragraph (b) (2) only requires that the views of his Office be obtained 
before award “whenever such action is considered to be appropriate.” 
Although subparagraph 2-407.9(b) (3) provides that where a written 
protest against the making of an award is received, award shall not be 
made “until the matter is resolved” (with exceptions not here in- 
volved), that provision does not specify a particular level at which 
such determination is to be made. The record shows that the basis 
of your protest was considered before award in an evaluation of 
freight costs by Center officials at a meeting held on June 25, 1965, 
and attended by the Legal Officer, Transportation Officer, Contract 
Specialist, Deputy Chief, Procurement Division and the Chief, Sec- 
tion C, Construction & Combat Equipment Branch. It was the unani- 
mous opinion of those in attendance that transit credits which might 
accrue to a fabricator by reason of its purchase of the basic steel at 
Gary, Indiana, were not properly for consideration in computing the 
Government’s transportation costs. Irrespective of whether such 
opinion was based upon a proper analysis of the circumstances under 
which transit privileges could be made available to the Government, 
we must conclude that the matter was “resolved” prior to award, 
within the contemplation of ASPR 2-407.9. 

Accordingly, we do not perceive such impropriety in the evaluation 
and award actions as would negate the apparent validity of the award 
made to Isaacson Iron Works and either justify or require cancellation 
of the contract. 

While your protest must therefore be denied, we have advised the 
Secretary of the Army and the Secretary of Defense to consider the 
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issuance of appropriate instructions which will assure that the Govern- 
ment will receive the benefit of transit privileges in all future procure- 
ments where such privileges can be made available to the Government. 


[ B-158208 J 


Transportation—Baggage—Military Personnel—Overseas Re- 
stricted Area Duty 


As members of the uniformed services are assigned to an overseas restricted 
duty area, or to duty aboard a vessel operating in the area without a change-in- 
quarters assignment, the shipment and storage of clothing and personal effects, 
regardless of rank, which they are required to dispose of does not fall within the 
“unusual and emergency circumstances” provisions of 37 U.S.C. 406(a), and the 
Joint Travel Regulations may not be amended to authorize the shipment and 
storage of the personal baggage of members from the overseas restricted area, 
points en route, or from locations of the ship to a designated place, or nontem- 
porary storage. 


To the Secretary of the Navy, January 24, 1966: 


Further reference is made to letter dated December 7, 1965, from 
the Assistant Secretary of the Navy, requesting decision as to whether 
the Joint Travel Regulations may be amended under the “unusual or 
emergency circumstances” provisions of 37 U.S.C. 406(e), to provide 
that members, regardless of rank or grade, who are assigned duty in 
an overseas restricted area, or to duty aboard a vessel operating in 
such area, will be entitled to shipment and storage of personal bag- 
gage, not to exceed 200 pounds when determined by the overseas 
commander concerned that such shipment is required by exigency of 
the service or service necessity. The request was assigned Control No. 
65-37, by the Per Diem, Travel and Transportation Allowance 
Committee. 

The Assistant Secretary states that due to command restrictions 
placed on items of clothing and personal effects which members of the 
uniformed services may retain when serving in Vietnam, it is necessary 
at times for members to dispose of unauthorized articles of clothing 
and personal effects while en route to, or upon arrival in that area. 
On the basis that the Joint Travel Regulations do not provide for 
shipment or storage of personal baggage under these circumstances, he 
says that the restrictions impose financial hardship on members who 
must provide for shipment or storage at personal expense. 

The Assistant Secretary states further that to alleviate this problem, 
it has been recommended that the Joint Travel Regulations be 
amended under the “unusual and emergency circumstances” provisions 
of 37 U.S.C. 406(e) to provide that members, regardless of rank or 
grade, who are assigned duty in an overseas restricted area, or to duty 
aboard a vessel operating in such area, will be entitled to shipment and 
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storage of personal baggage, not to exceed 200 pounds, when deter- 
mined by the overseas commander concerned that shipment is required 
by exigency of the service or service necessity. Under the recom- 
mended amendment shipment of such baggage would be authorized 
from the overseas restricted area, points en route thereto, or from lo- 
cations of the ship when members are ordered to dispose of personal 
effects, to a designated place in the United States, Hawaii, Alaska, 
Puerto Rico, or a territory or possession of the United States, or to 
nontemporary storage. These shipments would not be subject to the 
limitations prescribed in paragraph M8009, Joint Travel Regulations, 
and upon termination of the restriction necessitating shipment of per- 
sonal baggage, reshipment to the member’s duty station would be au- 
thorized. The view is expressed that shipment and storage of personal 
baggage under the circumstances proposed would fall within the “un- 
usual and emergency circumstances” provisions of 37 U.S.C. 406(e), 
and that such authority may be regarded as substantially similar to 
the authority for movement and storage of displaced household effects 
considered in decisions of our Office, B—127865, dated July 20, 1956, 
and B-129019, dated September 25, 1956. 

Subsections (a) and (b) of section 406 of Title 37 of the U.S. Code 
provide authority for the movement within certain prescribed limita- 
tions of the dependents and household effects of a member of the uni- 
formed services when the member is ordered to make a permanent 
change of station. As an exception to the orders requirement, subsec- 
tion (e) of section 406 provides that when orders directing a permanent 
change of station for the member concerned have not been issued, or 
when they have been issued but cannot be used as authority for the 
transportation of his dependents, baggage and household effects, the 
Secretaries concerned may authorize the movement of the dependents, 
baggage and household effects and prescribe transportation in kind, re- 
imbursement therefore, or a monetary allowance in place thereof, as 
authorized under subsection (a) or (b) of that section, in cases involv- 
ing unusual or emergency circumstances. 

Section 303(c) of the Career Compensation Aci of 1949, 63 Stat. 813, 
as amended by the act of August 5, 1955, 69 Stat. 532, 37 U.S.C. 253 
note (1958 Ed.) , contained provisions similar to those of subsection (e) 
of section 406 of Title 37 of the Code and, as the Assistant Secretary 
says, we held in the decisions of July 20, 1956, B—127865 and September 
25, 1956, B-129019, that the provisions of the Joint Travel Regulations 
then in effect, authorizing the drayage of household goods of members, 
regardless of rank or grade, between Government quarters and civilian 
housing or to nontemporary storage were proper on the premise that a 
movement of the member in connection with the assignment or termina- 
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tion of Government quarters was involved and instances of delayed as- 
signment of Government quarters to members not involving concomi- 
tant change of station would occur so infrequently as to warrant con- 
sidering them as “unusual” within the meaning of that word as used in 
section 303(c) of the Career Compensation Act, as amended. See also 
B-141427, dated December 31, 1959. In each of those cases the move- 
ment of the household goods was incident to the movement of the mem- 
bers concerned from one set of quarters to another and was subject to 
the weight limitations fixed for his rank or grade. 

In the circumstances described by the Assistant Secretary, however, 
the quarters assignment of the members concerned remains unchanged 
and, except as may accrue in connection with the authorized movement 
of dependents, we find nothing in the provisions of any of the subsec- 
tions of section 406 of Title 37 of the Code which may be viewed as 
authority for the movement at Government expense of the baggage of a 
member of the uniformed services while he continues to occupy the same 
set of quarters. See 44 Comp. Gen. 574,577. Weare not aware of any 
other statutory provisions which may be applied as authorizing the 
movement of baggage in such a case. 

Accordingly, the question is answered in the negative. 


[ B-158273 J 


Officers and Employees—Overseas—Home Leave—Locally Hired 
Employee 


An individual who; after accompanying her husband overseas incident to his em- 
ployment by a private concern, is employed by the Government locally, without 
executing an overseas employment agreement, is, nevertheless, entitled to home 
leave travel at Government expense for herself and family upon completion of the 
required 2 years of service and execution of an agreement for another overseas 
tour of duty under section 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 
73b-3(a), since the Government has received the benefit of the employee's services 
overseas and is protected for a further period of employment by the agreement. 


Travel Expenses—Overseas Employees—Home Leave—Residence 
Determination 


The place of actual residence for home leave travel purposes of an individual who 
was hired locally in Hawaii—the place of her husband’s temporary employment 
by a private concern—is the place in the United States where she and her husband 
resided as husband and wife and where the husband’s employment presumably 
will require him to return after employment in Hawaii and, therefore, the home 
leave travel allowance for the employee, her husband, and minor child may be 
granted on that basis. 


To the Administrator, Federal Aviation Agency, January 24, 1966: 


On December 30, 1965, the Acting Administrator requested our deci- 
sion concerning the entitlement of an employee of your Agency sta- 
tioned in Hawaii to be allowed, as a matter of right, the cost of home 
leave travel to the continental United States for herself and her im- 





Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 445 


mediate family (consisting of her husband, who is in Hawaii on assign- 
ment by his private employer, and her minor daughter) pursuant to 
Public Law 737, 83rd Cong., 5 U.S.C. 73b-3(a), under the facts and 
circumstances detailed below. If the employee is held to be entitled 
to home leave travel, your determination is requested as to whether the 
“actual place of residence at time of appointment” to which such travel 
is allowed should be considered Fairfax, Virginia or Phoenix, Arizona. 

The pertinent facts are reiterated as follows: 

The employee was born in Fairfax, Virginia, and apparently resided 
there until December 1954 when she moved to Phoenix, Arizona. In 
July 1957 she returned to Washington, D.C., where she worked and re- 
sided until January 1958 when she again went to Phoenix. We under- 
stand that on her second trip to Phoenix she met her husband who was 
on his way from his home in McKeesport, Pennsylvania, to California ; 
that when they met neither she nor her husband had a job. Subse- 
quently, both obtained jobs in Phoenix and were married. Shortly 
thereafter the husband, who was employed by a private concern, was 
given a temporary appointment in Hawaii and claimant resigned her 
position with the Bureau of Public Roads in Phoenix in order to ac- 
company her husband to Hawaii. The personnel action showed the 
following reason for her resignation : “Husband’s promotion—transfer 
to Honolulu, Hawaii. Consequently, we will be making our home 
there as of 2nd of September 1960.” We understand that the husband’s 
employer furnished transportation to Hawaii for the entire family and 
apparently is obligated to pay return transportation whenever the 
husband’s services are no longer required in Hawaii. 

Approximately 40 days after her arrival in Hawaii the employee was 
hired locally by the Federal Aviation Agency but was not requested to 
and did not sign any formal agreement obligating her to serve any 
specific period of time with that agency in Hawaii. The husband’s 
temporary assignment was extended from time to time and the employ- 
ment of the employee with the Federal Aviation Agency in Hawaii 
continued for more than 2 years, the usual period of service necessary 
to establish entitlement to home leave. The employee applied for home 
leave to commence in October 1962 at which time she would have com- 
pleted the 2 years of service. At the time of her-application for home 
leave she tendered a signed agreement to serve another 2-year period of 
service. The grant of home leave was denied and the Agency refused 
to accept her agreement to serve for another 2-year period in Hawaii. 
The employee still insists that she is entitled to round-trip home leave 
travel expense—to Fairfax, Virginia—for herself and round-trip 
transportation for her husband and minor child. 

In our decision of December 16, 1959, B-140735, to the Secretary of 
the Navy, we considered the question of the Government’s obligation to 
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furnish travel and transportation in the case of local hires serving 
without employment agreements. As will be noted from the follow- 
ing quotation the rule is different depending upon whether the return 
is incident to separation or to taking leave in the United States. We 
said in that decision : 

We have held under 5 U.S.C. 73b-3 that when an employee executes an employ- 
ment agreement consistent with the statutory limitations, and serves the period 
specified, he has a vested right to otherwise proper return travel expenses for 
separation, notwithstanding he may have been hired locally at the overseas 
station. See 31 Comp. Gen. 683. Also see 30 Comp. Gen. 231; 32 id. 323. When 
no agreement is executed with a local hire, however, there is no obligation upon 
the agency to provide such expenses, in the absence of an administrative re- 
quirement to that effect. The establishing of a tour of duty in an overseas area 
for employees serving under employment agreements in itself does not confer 


any rights upon the local hires who have not executed agreements. Cf. 32 Comp. 
Gen. 183. * * * 


Concerning question d relating to round-trip leave travel, the statute does not 
exclude local hires and the statutory regulations specifically refer to employees 
serving without agreements. Our view is, therefore, that otherwise eligible 
employees are not to be denied round-trip leave travel under the statute because 
of their being hired locally without an employment agreement. * * * 

In addition to the fact that local hires are not excluded from home 
leave travel benefits because they are not covered by an employment 
agreement, the statutory regulation in Bureau of the Budget Circular 
No. A-56 excludes only the following locally hired employees from 
home leave travel allowances (see section 4.3b) : 

(1) A married employee who is in the immediate geographic area because the 
spouse is in such area as a member of the uniformed services, as defined in the 
Career Compensation Act of 1949, or of the Foreign Service; 

(2) An employee under 21 years of age whose parent is in the immediate 
geographic area as a member of such uniformed services or of the Foreign 
Service or as a civilian employee under the terms of these regulations. 

In view of the holding in our decision of December 16, 1959, the pro- 
visions of the applicable regulation quoted above, and the fact that the 
Government has in fact received the benefit of the employee’s services 
in Hawaii for the required period and will be protected for a further 
period by the employment agreement which she is willing to execute, 
it is our view that the employee is entitled to home leave travel allow- 
ance for herself, her spouse and her minor child. 40 Comp. Gen. 764. 

The question concerning the place of actual residence of the em- 
ployee is a difficult one. However, we think the following conclusions 
reasonably may be drawn. First, since the employee was hired locally 
in Hawaii only some 40 days after her arrival in that State incident to 
her husband’s temporary assignment in Hawaii by his private em- 
ployer, her place of actual residence at time of employment reasonably 
may be regarded as elsewhere than in Hawaii. Secondly, the em- 
ployee’s place of actual residence at time of appointment may not 
reasonably be regarded as Fairfax, Virginia. At the time of her ap- 
pointment she was married and apparently was living harmoniously 
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with her husband. Thus, we consider the better view is that she had 
no place of actual residence separate and apart from that of her hus- 
band who never resided in Fairfax, Virginia. Considering all the 
circumstances, we think that Phoenix, Arizona, which apparently is the 
only point in the continental United States where the employee and her 
spouse ever resided together as man and wife and where the husband’s 
employment presumably will require him to return after completion 
of his assignment in Hawaii most reasonably may be regarded as the 
place of actual residence of the employee at the time of appointment. 
Home leave travel allowance may be granted upon that basis. 


[ B-157824 J 


Contracts—Discounts—Lost—Liability of Certifying Officer 


Although a certifying officer is not pecuniarily liable for the amount of a time 
discount lost for failure to certify a voucher within a time discount period, even 
though he is subject to disciplinary action, the certification of a voucher in the 
full amount when the Government is entitled to take the discount constitutes a 
“false, inaccurate, or misleading” certification under 31 U.S.C. 82c and the 
certifying officer is liable for the amount of the discount lost; therefore, where 
vouchers are not presented for certification due to administrative delays in 
securing: signatures on supporting documents, the certifying officer may not be 
assessed the discount lost on the vouchers covering the supporting documents 
correctly submitted by the contractor, however, he is liable where the full amount 
was paid incident to a document corrected under the rule that a discount period 
begins to run on the date of receipt of the material or service or the date of 
receipt of a correct invoice, whichever is later, and the certification of the 
voucher having occurred during the discount period, the certifying officer is 
responsible for the discount lost on the payment. 


To G. F. Landwehr, Jr., United States Department of Agriculture, 
January 25, 1966: 


Your letter of October 6, 1965, with attachment, requested recon- 
sideration and reversal of the position taken by the General Account- 
ing Office in Notice of Exception No. R-500008, dated February 23, 
1965 (original Exception dated July 29, 1964). Said Notice of Excep- 
tion withholds credit for $9,859.58 representing the amount of discount 
lost, on a payment certified by you, by reason of failure to process an 
invoice within the allowed time discount period, under contract No. 12- 
14~-120-936-81, dated June 28, 1962, with Aeronautics Services Corp., 
Cheyenne, Wyoming. The record before our Office indicates that the 
delay was caused by returning to the Government field representative 
one of the 81 Daily Flight Records supporting the invoice in question 
to obtain the pilot’s signature, and that the responsibility for the 
omission of such signature fell upon the contractor. It further ap- 
pears that the voucher was certified by you within 20 days after the 
one DFR was returned with the pilot’s signature. The Notice of 
Exception states that since you had overall responsibility in the mat- 
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ter, you should be held responsible for the amount of the loss resulting 
from the failure of your subordinates to exercise prudent judgment in 
processing the voucher for payment, and cites 32 Comp. Gen. 332 as 
authority for such holding. 

Your letter and its attachments allege that the discount in this case, 
as to the 80 correct DFR’s, was lost through administrative delays in 
processing the invoice, for which you were in no way responsible, prior 
to its presentation to you for certification, and set forth in detail such 
processing and delays together with the changes made in procedures to 
prevent similar situations from arising in the future. You further 
allege that you are not responsible for the amount of the loss here 
involved insofar as it pertains to the 80 correct DFR’s, since such loss 
did not occur under any of the types of error for which a certifying 
officer is by law responsible. 

The decisions of this Office have long held that there is no general 
authority for the assessment of charges against an employee of the 
Government for losses sustained by the Government as a result of error 
in judgment or neglect of duty on the part of such employee, in the 
absence of a statute, specific regulations, or a bond providing for the 
assessment of such charges. See 32 Comp. Gen. 332; 26 zd. 866; 25 id. 
299, and cases cited therein. We stated in 32 Comp. Gen. 332 as 
follows: 

The cited decisions by clear inference provide that where regulations making 
the employee liable exist they constitute a part of his contract of employment 
and that he is liable for losses sustained by the United States in accordance with 
the provisions of such regulations. The decisions did not involve bonded em- 
ployees and this Office perceives no distinction between establishment of pecuniary 
responsibility by regulations brought to the employee’s attention and constituting 
a part of his contract of employment and the establishing of such pecuniary 
responsibility by requiring of him a bond under which he assumes such responsi- 


bility, the bond giving him specific notice of his potential liabilty and constituting 
a part of his contract of employment. 

Accordingly, a bonded employee and his surety would be liable for pecuniary 
losses by the Government in accordance with the terms of his bond. In this con- 
nection, it should be noted that inasmuch as such bonds are indemnity bonds, it 
would be necessary to establish a pecuniary loss to the Government resulting 
from a violation by the employee of the obligee’s regulations, orders and instruc- 
tions applicable to his duties and covered by the terms of the bond before recovery 
thereunder can be obtained. [Italics supplied.] 


As a certifying officer, you were by law (31 U.S.C. 82c) required 
to be bonded and the record shows that you were covered by a position 
schedule bond in accordance with the provisions of Chapter 2, section 
5, of Title 7 of the Department of Agriculture Regulations, 7 AR 
136-144.50. Under the terms of your bond, your surety agreed to 
indemnify the United States against any loss or losses caused by your 
failure to “* * * effect the faithful performance of the duties imposed 


upon him by law or by regulation issued pursuant to law * * *.” 
[Italics supplied.] 
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The term “faithful performance of the duties” was defined in your 
notice of assignment to a position covered by the position schedule 
bond, in conformity with the definition contained in 6 U.S.C. 14(a) 
and in 7 AR 139 as follows: 


The term “faithful performance of the duties” shall include the proper ac- 
counting for funds or property received by reason of the position or employment 
of the individual or individuals bonded hereby and the discharge of all duties and 
responsibilities now or hereafter imposed upon such individual or individuals 
by law or by regulation issued pursuant thereto. * * * 

The provision of the bond describing the position of certifying officer, 
as shown by Title 7 of the Department of Agriculture Regulations 
(Exhibit 40,7 AR 141a), is as follows: 

(1) Certifying Officers—Individuals designated in writing by the Department 
to act in the capacity of authorized certifying officers for the purpose of certify- 
ing vouchers for payment to the Treasury Disbursing Officers or their agents and 
to be responsible for the existence and correctness of the facts relating to the 
payment, for the legality of the payment under the appropriation or fund in- 
volved, and for the correctness of the computations therein. 

The portion of the Department of Agriculture Regulations pertain- 
ing to certifying officers (Title 7, Chapter 2, section 3, subsection 1, 7 
AR 70-82) does not mention discounts. 7 AR 74, which recites the 
responsibility and scope of liability of certifying officers, merely re- 
peats the wording of the Certifying Officers Act (31 U.S.C. 82c and 
82f) and cites certain decisions of our Office as examples. 7 AR 88 
places upon agency heads—not the certifying officers—the responsibil- 
ity for establishing adequate procedures for the prompt and proper 
examination of vouchers for certification. 7 AR 91, pertaining to dis- 
counts, merely indicates that time discounts should be taken wherever 
possible and requires an explanation when a discount is lost. In this 
connection, it should be noted that the General Accounting Office 
Manual for Guidance of Federal Agencies, relative to prompt payment 
to earn discount (7 GAO 5015.10) provides as follows: 

PROMPT PAYMENT TO EARN DISCOUNT. When cash discount has been 
offered for prompt payment, every effort should be made to process the invoice 
within the discount period and in accordance with the specific terms upon which 
the discount has been offered by the contractor or supplier. 


Discounts should be taken only on those invoices which can be paid within the 
specified discount period. 


Section 2 of the so-called Certifying Officers Act, the act of Decem- 
ber 29, 1941, ch. 641, 55 Stat. 875 (31 U.S.C. 82c), provides in pertinent 
part as follows: 


The officer or employee certifying a voucher shall (1) be held responsible for 
the existence and correctness of the facts recited in the certificate or otherwise 
stated on the voucher or its supporting papers and for the legality of the proposed 
payment under the appropriation or fund involved * * * and (3) be held ac- 
countable for and required to make good to the United States the amount of any 
illegal, improper, or incorrect payment resulting from any false, inaccurate, or 
misleading certificate made by him, as well as for any payment prohibited 
by law or which did not represent a legal obligation under the appropriation 
or fund involved. * * * 


235-533 O - 67 - 31 
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The responsibility and liability established by the statute quoted above 
was expanded to include the correctness of the computations of 
certified vouchers by title III of the Sixth Supplemental National 
Defense Appropriation Act, 1942, approved April 28, 1942, ch. 247, 
56 Stat. 244 (31 U.S.C. 82f). 

Nowhere in your bond, the pertinent regulations of the Department 
of Agriculture, or the statutes establishing the liability of certifying 
officers, is there any provision specifically rendering you pecuniarily 
liable to the Government for the amount of a time discount lost through 
failure to certify a voucher within the time discount period. Hence, 
while you might be subject to disciplinary action by your administra- 
tive office (see 25 Comp. Gen. 299, 301) should you lose such a dis- 
count by negligently failing to certify a voucher within the time dis- 
count period, there does not appear to be any legal basis for assessing 
against you the amount of such lost discount. It should be remem- 
bered, however, that certifying a voucher in the full amount when the 
voucher is certified within the time discount period and the Govern- 
ment is entitled to take the discount constitutes a “false, inaccurate, 


or misleading certificate” since it certifies for payment an amount 


greater than that legally due, and a certifying officer so doing would 
be pecuniarily liable for the amount of the discount. 

In view of the above and of the facts in this case, it appears that 
there is no legal basis for assessing against you the discount lost on 
the 80 DFR’s submitted correctly by the contractor. However, the 
record indicates that the one DFR covering the spraying of 1,080 acres 
was incorrect when submitted and that the impropriety therein was 
the fault of the contractor. The general rule as to the running of a 
discount period is that the period begins to run on the date of receipt 
of the material or service or the date of receipt of a correct invoice, 
whichever is later. Since you certified the voucher here involved 


within 20 days after receipt of the one corrected DFR for spraying 
1,080 acres, the Government was entitled to the discount thereon and, 
to that extent, the certification on the voucher was “false, inaccurate, 
or misleading” and the amount paid thereon, to the extent that it con- 
sisted of the discount on that one DFR, constituted an “illegal, im- 
proper, or incorrect payment” resulting from a “false, inaccurate, or 
misleading” certificate made by you, for which you are pecuniarily 
responsible. 

The Civil Accounting and Auditing Division of our Office is being 
instructed to issue a corrected Notice of Exception eliminating all of 
the amount charged against you except that pertaining to the one 
DFR covering 1,080 acres. 
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[ B-158185 J 


Pay—Additional—Parachute Duty—Jump Requirements Waiver 


When members of the uniformed services in a parachute duty status are en- 
gaged in combat operations in a hostile fire area as described in 37 U.S.C. 310, 
the authority in section 108(c) of Executive Order No. 11259 to waive minimum 
parachute jump requirements—the December 3, 1965 amendment to Executive 
Order No. 11157 providing incentive pay for parachute duty and performance 
deferment—may be extended to members in a parachute duty status continuously 
from a date prior to December 1, 1965 and, therefore, unable to qualify for 
parachute duty pay for the period preceding that date, in view of the fact that 
Executive Order No. 11259, a statutory regulation promulgated with knowledge 
of the October 1, 1963 effective date of 37 U.S.C. 310 and the inability of para- 
chutists in combat areas to perform parachute jumps, is retroactively effective 
to the date contemplated by the statute; however, any modification or amend- 
ment of the order can operate prospectively only. 


To the Secretary of Defense, January 25, 1966: 


Reference is made to letter of December 10, 1965, and enclosure 
(Department of Defense Military Pay and Allowance Committee 
Action No. 369) from the Assistant Secretary of Defense (Comp- 
troller), requesting decision whether the amendment of December 3, 
1965, to section 108(c) of Executive Order No. 11157 authorizes the 


services to pay parachute pay to members, otherwise qualified there- 
under, for any periods prior to December 1, 1965, for which perform- 


ance requirements were appropriately deferred under authority of 
section 108(c) prior to amendment. 


Incentive pay for hazardous duty “involving parachute jumping as 
an essential part of military duty” is prescribed in section 301(a) (6), 
Title 37, U.S. Code, subject to regulations prescribed by the Pres- 
ident. The Presidential regulations currently governing the pay- 


ment of incentive pay for parachute duty are set forth in section 108 
of Executive Order No. 11157. These regulations, including the new 


sentence [Italicized below] which was added to subsection (c) of sec- 
tion 108 by Executive Order No. 11259, are as follows: 


Sec. 108. (a) As used in section 301(a) of title 37 of the United States 
Code, the term “duty involving parachute jumping as an essential part of mili- 
tary duty” shall be construed to mean duty performed by members who, under 
such regulations as the Secretary concerned may prescribe, have received a 
rating as a parachutist or parachute rigger, or are undergoing training for 
such a rating, and who are required by competent orders to engage in parachute 
jumping from an aircraft in aerial flight. 

(b) Members required by competent orders to engage in parachute jumping 
shall be required to perform one or more parachute jumps from an airplane in 


flight during any three consecutive calendar months in order to be entitled to 
receive incentive pay for such period. 


(c) Whenever, under authority conferred by the Secretary concerned, the 
commanding officer of any member who has been required by competent orders 
to participate in parachute jumping certifies that on account of the absence 
of jump equipment or aircraft or on account of military operations of the par- 
ticular command such member was unable to make the jumps required by this 
subsection, such member may comply with the minimum requirement by per- 
forming four jumps during a period of 12 consecutive calendar months, and 
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such requirements may be met at any time during such period. The minimum 
requirements may be waived by the commanding officer of a member for any 
period that the member is unable to perform the required jumps by reason of 
being engaged in combat operations in a hostile fire area designated under Sec- 
tion 310 of Title 37 of the United States Code. 

Section 310, Title 37, U.S. Code, to which specific reference is made 
in the sentence added by Executive Order No. 11259, was added to 
Title 37, U.S. Code, by section 9(a) (1), Public Law 88-132, 77 Stat. 
216. Section 310 became effective October 1, 1963, and in pertinent 


part currently provides as follow : 


(a) Except in time of war declared by Congress, and under regulations pre- 
scribed by the Secretary of Defense, a member of a uniformed service may be 
paid special pay at the rate of $65 a month for any month in which he was 
entitled to basic pay and in which he— 

(1) was subject to hostile fire or explosion of hostile mines ; 

(2) was on duty in an area in which he was in imminent danger of being 
exposed to hostile fire or explosion of hostile mines and in which, during the 
period he was on duty in that area, other members of the uniformed serv- 
ices were subject to hostile fire or explosion of hostile mines ; or 

(3) was killed, injured, or wounded by hostile fire, explosion of a hostile 
mine, or any other hostile action. 

The problem arising from the new sentence added to section 108(c) 
is set forth in Committee Action No. 369, wherein it is stated that 
while the amendment authorizes the monthly payment of parachute 
pay beginning December 1, 1965, to otherwise qualified personnel who 
are excused from performance requirements by reason of a waiver as 
authorized by the amendment “question has arisen as to whether such 
personnel may be paid parachute pay for months prior to December 
1965, entitlement to which was merely deferred pending performance 
as required by Sec. 108(c) as it read prior to the amendment of 3 
Dec. 1965.” 

It appears that certain military personnel who have been in a 
parachute duty status continuously from a date prior to December 1, 
1965, will be unable to meet the parachute jump requirements to qualify 
for parachute duty pay for the period preceding December 1, 1965, by 
reason of being engaged in combat operations in a hostile fire area. 
Committee Action No. 369 reflects the view that it would be inequitable 
and unfair to deprive such members of parachute duty pay for the 
period of time preceding December 1, 1965, for which in circumstances 
other than those described in Executive Order No. 11259, they would 
have been able to meet the minimum jump requirements specified in 
section 108(c) of Executive Order No. 11157, after November 1965. 

Subject to the conditions therein stated, the provisions of Executive 
Order No. 11259 permit the commanding officer of a member of the 
uniformed services who is in a parachute duty status under competent 
orders to waive the minimum requirements which otherwise must be 
met before payment of incentive (parachute duty) pay may be made to 
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such member. The equipment needed to participate in parachute 
jumping for the purpose of meeting the minimum requirements 
specified in section 108(c) in order to receive parachute duty pay may 
not be readily available, if at all, in areas of combat operations that lie 
within the scope of 37-U.S.C. 310. Likewise, the opportunity to per- 
form parachute duty jumps in such circumstances might well be non- 
existent. Consequently, a member who has been in a parachute duty 
status continuously from some date preceding December 1, 1965, and 
who has been engaged in combat operations in a hostile fire area as 
prescribed in 37 U.S.C. 310, rendering it impossible for him to meet 
the minimum parachute jump requirements specified in section 108(c), 
will be placed at a distinct disadvantage with respect to his parachute 
duty status for the period preceding December 1, 1965. 

It is quite clear that the purpose of the waiver authority prescribed 
in Executive Order No. 11259 is to benefit those members of the uni- 
formed services in a parachute duty status who are unable to meet the 
minimum parachute jump requirements by reason of having been 
engaged in combat operations in a hostile fire area (37 U.S.C. 310). 
As previously stated, the provisions of 37 U.S.C. 310 became effective 
October 1, 1963, and this fact, as well as the fact that in those cir- 
cumstances certain parachutists will be unable to meet the jump 
requirements for any part of the period preceding December 1, 1965, 
was known and must have been taken into consideration when the 
provisions of Executive Order No. 11259 were drafted. 

The regulations promulgated in Executive Order Nos. 11157 and 
11259 were issued by the President pursuant to the authority of 37 
U.S.C. 301(a) and therefore constitute statutory regulations having 
the same force and effect as the law itself. The waiver authority 
contained in Executive Order No. 11259 is not inconsistent with the 
basic statutory provisions. Statutory regulations, when first issued, 
may be made retroactive in proper cases to the date contemplated by 
the statute. Cf. Friedlander v. United States, 120 Ct. Cl. 4 (1951). 
Any modification or amendment thereof can operate prospectively 
only. 17 Comp. Gen. 566. While the waiver authority contained in 
Executive Order No. 11259 purports to be prospective only, such 
waiver authority applies to “any period that the member is unable 
to perform the required jumps” by reason of the specific conditions 
therein set forth. The language of Executive Order No. 11259 does 
not require that the entire period of duty for which parachute duty 
pay may be claimed must be subsequent to November 1965, if a period 
exists after that date during which the previously authorized deferred 
minimum performance requirements under section 108(c) could be 
met. Hence the waiver of minimum parachute jump requirements 
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as therein prescribed and prospectively applied may properly be held 
to cover any period preceding December 1, 1965, for which parachute 
duty pay would have become payable if the minimum jump require- 
ments prescribed in section 108(c) could otherwise have been met after 
that date. The question presented is answered in the affirmative. 


[ B-156287 J 


Unions—Federal Service—Employee Expense Reimbursement 


Travel of representatives of employee organizations and committees to meetings 
held in connection with implementation of section 5(b) or 6(b) of employee- 
management Executive Order No. 10988 or the work of cooperative improvement 
committees may not be considered as travel other than in the interest of the 
employee organization represented, even though there may be a mutual Govern- 
ment and employee benefit, and, therefore, in the absence of statutory authority 
the expenses of travel of the employee representatives may not be paid by the 
Government. Modified by 46 Comp. Gen.—(B-156287, July 12, 1966). 


To the Secretary of Agriculture, January 28, 1966: 


On December 30, 1965, your Assistant Secretary for Administration 
requested our decision upon certain questions relating to the payment 
of traveling expenses of employees who also are representatives of 
employee organizations. The specific questions presented are re- 
iterated as follows: 


1) When management calls meetings, either upon its own initiative or at the 
request of an employee organization, pursuant to Section 5(b) and 6(b) of 
Executive Order 10988, and employees, as representatives of employee organiza- 
tions, are called to attend these meetings on official time for the purpose of con- 
sultation (no formal negotiation is scheduled and none takes place), may the 
Department pay the travel expenses of the employee attendants of such meetings? 

2) Within the Department, several agreements have been negotiated which 
provide for a Cooperative Improvement Committee or other similar group, e.g., 
the following provision is taken from an agreement negotiated between the Con- 
sumer and Marketing Service of this Department and the Southeastern Council 
of Poultry Inspection Lodges, American Federation of Government Employees, an 
affiliate of AFL-CIO. 

The Cooperative Improvement Committee will consist of one representative 
from each lodge affiliated with the Southeastern Council, and one representative 
of the Council and not more than three representatives chosen by the Area Super- 
visor from his staff. The committee * * * shall give consideration to such 
matters as the conservation of materials, supplies and energy, improvement in 
techniques of inspection, the promotion of education and training, the correction 
of conditions causing grievances and misunderstanding, the improvement of rela- 
tions with the public, the safeguarding of health, the prevention of hazards to 
life and property, the improvement of employment conditions, the strengthening 
of the morale of employees of the Atlantic Area of the Inspection Branch, Poultry 
Division, but shall not consider or act upon grievances or disputes. 

The committee shall develop as a guiding principle a purpose to provide for fair 
and reasonable principles in matters affecting working conditions such as leave 
scheduling, overtime, working assignments and to promote the highest degree of 
efficiency and responsibility in the performance of the work of the Agency or sub- 
division thereof and systematic employee-management cooperation. This com- 
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mittee has no authority.to make decisions as such. It is advisory in nature and 
is not intended to become involved in the negotiation process. The committee 
shall present its recommendations to the Area Supervisor in writing with a copy 
to the president of the Council. 

May the travel expenses for the employees who are representatives of the em- 
ployee organizations be paid for those who attend meetings of this and other 
similar committees when the meetings are held on official time and are what we 
consider official duty? 


Section 5(b) and 6(b) of Executive Order No. 10988, respectively, 
are as follows: 


Sec. 5(b) When an employee organization has been formally recognized, the 
agency, through appropriate officials, shall consult with such organization from 
time to time in the formulation and implementation of personnel policies and 
practices, and matters affecting working conditions that are of concern to its mem- 
bers. Any such organization shall be entitled from time to time to raise such 
matters for discussion with appropriate officials and at all times to present its 
views thereon in writing. In no case, however, shall an agency be required to 
consult with an employee organization which has been formally recognized with 
respect to any matter which, if the employee organization were one entitled to 
exclusive recognition, would not be included within the obligation to meet and 
confer, as described in section 6(b) of this order. 

Sec. 6(b) When an employee organization has been recognized as the exclusive 
representative of employees of an appropriate unit it shall be entitled to act for 
and to negotiate agreements covering all employees in the unit and shall be re- 
sponsible for representing the interests of all such employees without discrimina- 
tion and without regard to employee organization membership. Such employee 
organization shall be given the opportunity to be represented at discussions be- 
tween management and employees or employee representatives concerning griev- 
ances, personnel policies and practices, or other matters affecting general working 
conditions of employees in the unit. The agency and such employee organization, 
through appropriate officials and representatives, shall meet at reasonable times 
and confer with respect to personnel policy and practices and matters affecting 
working conditions, so far as may be appropriate subject to law and policy require- 
ments. This extends to the negotiation of an agreement, or any auestion arising 
thereunder, the determination of appropriate techniques, consistent with the 
terms and purposes of this order, to assist in such negotiation, and the execution 
of a written memorandum of agreement or understanding incorporating any agree- 
ment reached by the parties. In exercising authority to make rules and regula- 
tions relating to personnel policies and practices and working conditions, agencies 
shall have due regard for the obligation imposed by this section, but such obliga- 
tion shall not be construed to extend to such areas of discretion and policy as the 
mission of an agency, its budget, its organization and the assignment of its 
personnel, or the technology of performing its work. 


Contrary to the views expressed in the Assistant Secretary’s letter, 
our opinion is that when an employee performs travel for the purpose 
of attending a meeting or consultation held in implementation of sec- 
tion 5(b) or 6(b) of Executive Order No. 10988 in his capacity as a 
representative of an employee organization, the primary purpose of his 
attendance is to further the interests of the organization and organiza- 
tion members whom he represents. We understand that such an em- 
ployee would not have attended the meeting or consultation except as 
a representative of the employee organization and it is difficult to con- 
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clude that his primary purpose in attending was other than to accom- 
plish the objectives of the organization. 

The same purposes and objectives are present in the case of repre- 
sentatives of organizations who are members of the Cooperative Im- 
provement Committee—or similar committees—referred to in your 
second question. As we view it, the primary responsibility of the rep- 
resentative of an employee organization who is a member of that com- 
mittee is to persuade the committee to adopt such courses of action that 
most, nearly accomplish or are most nearly consistent with the objec- 
tives of the organization he represents. 

Despite the fact that the meeting or consultation held in furtherance 
of section 5(b) or 6(b) of Executive Order No. 10988 or the work of the 
Cooperative Improvement Committee—and other similar committees— 
may mutually benefit the Government and employee organizations, we 
are of the view that in the absence of legislation specifically so author- 
izing, the traveling expenses of employee representatives of employee 
organizations traveling for purposes described in your Assistant 
Secretary’s letter, may not be paid from Government funds. 


[ B-157025 J 


District of Columbia—Contracts—Requirements Contract Pro- 
priety 


The District of Columbia unsuccessful in drawing specifications, procuring, stor- 
ing, and distributing low valued welfare items within the framework of section 
3709, Revised Statutes (41 U.S.C. 5), the use of a “catalogue” requirements con- 
tract method of purchasing that limits bidding to firms able to supply the full 
line of items included in one or more of the categories listed in the invitation for 
bids, in lieu of a semiannual procurement method favoring small business—the 
District is not subject to the Small Business Act, 15 U.S.C. 631—is not restrictive 
of competition and is in the best interests of the District, eliminating the excessive 
costs of open-market purchases, storage, and surplus inventories ; however, before 
entering into any future “catalogue” requirements contract, a common basis for 
evaluating bids requires that specifications list the quality of catalogue items, 
and that the method of evaluation consider catalogue prices and not discounts 
offered, taking into account that contract prices are subject to increase upon 
issuance of a new catalogue. 


To Landis, Cohen and Singman, January 28, 1966: 


In your correspondence of June 17, August 31, September 15 and 17, 
1965, you protest, on behalf of the National Small Business Association, 
against the action of the District of Columbia in awarding a require- 
ments contract for various items to Sears, Roebuck and Company. 
The procurement was initiated pursuant to Invitation, Bid, and Con- 
tract (Supply) No. 84-000-5-0556-KM, wherein it is stated that : 
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* * * invitation to bid is designed to result in a contract which will enable the 
District to economically and efficiently supply institutionalized and other wards of 
the District with essential wearing apparel and footwear, as well as to provide a 
single supply source for certain other items enumerated in the schedule which are 
generally needed to meet day-to-day operating requirements of all District 
agencies. It is the further intent of this contract to minimize the need for carry- 
ing items in inventory due to extremely limited warehousing facilities in District 
of Columbia agencies, and to minimize obsolescence of articles purchased which 
because of the great variety of sizes, styles, types, and colors of items required, 
it is impossible to predict the need accurately for extensive periods. 


In the subject invitation the District proposed to obligate itself 
through March 14, 1966, to purchase anticipated requirements de- 
scribed by the general categories of articles listed below : 


Articles Estimated Purchases 
Wearing Apparel $350, 000 
Footwear 75, 000 
Hardware 25, 000 
Electrical Supplies 40, 000 
Electrical Appliances 6, 000 


The first two groups represented the District’s clothing and footwear 
requirements for welfare purposes, while the last three groups were 
included as an augmentation of the District’s small purchase proce- 
dures to satisfy day-to-day operating needs. 

Only firms which published a general sales catalogue offering a full 
line of all types and sizes of one or more of the general category of 
articles listed above, and local firms having substantial stocks and 
price records for such articles, were invited to bid. The invitation 
provided that the contract or contracts would be subject to termination 
by either party upon 60 days written notice and would: 

* * * be awarded to the bidder offering the best discount from either his cata- 
logue prices or his posted sale prices of the items involved subject to analysis 
by the District to assure that the best discount offered by the bidder shall apply 
to his published catalogue and any other special sales bulletins or newspaper 
advertising he publishes during the term of the contract. This would include 
any newspaper or other advertising published by or for vendors bidding on this 


invitation who do not publish catalogues. [Italics supplied to indicate that the 


offered discount is applicable to prices periodically reduced from the catalogue 
schedule. ] 


The prices in the catalogue or other sales documents were to remain in 
effect only during the dates specified on such documents. Deliveries 
were required to be made within 10 to 30 days, depending on the 
amount ordered. 

The invitation was sent to 76 vendors, including such firms as Sears, 
Roebuck and Company, General Electric Company, Westinghouse 
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Electric Corporation, J. C. Penney Company, Montgomery Ward and 
Company, G. C. Murphy Company, and Spiegel, Inc. It invited bids 
upon a “full line” of one or more of the five categories of articles, and 
stated that clothing should be labeled in accordance with the Wool 
Products Labeling Act, 15 U.S.C. 68 note, and the Textile Fiber Prod- 
ucts Identification Act, 15 U.S.C. 70 note, and electrical products 
should be approved by a nationally recognized laboratory. It also con- 
tained a clause providing that the supplies “shall be new and of the 
best quality and the workmanship shall be of the highest grade.” 
However, the invitation was silent with respect to any more specific 
characteristics of the items included in the categories of articles on 
which bidders were expected to make their offers. 

Six bids were received, and were evaluated for actual cost, quality 
and range of sizes and styles by selecting at random and inspecting six 
items from each of the listed categories as offered by the six bidders. 
Sears was found to offer the lowest actual cost on 22 items, while 
Murphy was low on 7 items. Sears was considered the best bidder 
for each of the five categories, and accordingly, on May 21, 1965, was 
awarded a contract for the entire requirement. We understand that 
catalogues were not distributed and articles were not actually ordered 
until about July 1, 1965, and that the contract is presently scheduled 
to terminate on March 14, 1966. 

Procurement by the District of Columbia is governed by section 
3709, Revised Statutes of the United States, as amended, 41 U.S.C. 5, 
which provides that, except in certain enumerated circumstances, all 
contracts over $2,500 for supplies or services “shall be made by adver- 
tising . . . for proposals .. .” The District reports that several past 
attempts to deal with the problem of drawing specifications, procur- 
ing, storing, and distributing low valued welfare items, within the 
framework of R.S. 3709, have been unsuccessful. 

The District also reports that it first tried to use its own open end 
term contracts to purchase all welfare clothing and footwear needs, 
and then attempted to purchase these items, which are produced and 
supplied in varieties of types, sizes, and shapes or styles, through the 
General Services Administration’s Federal Supply Schedule. The 
District found these approaches impractical because the anticipated 
welfare needs represented too small a quantity for dealers to profitably 
supply on a call basis, and therefore, bids were not received on all items. 
Moreover, the suppliers who did bid were generally unwilling to com- 
mit themselves to any better delivery schedule than 60 to 90 days after 
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the receipt of an order. Such a delivery schedule was regarded as 
unsuitable for meeting the seasonal clothing needs of the District’s wel- 
fare children. In addition, a considerable amount of time is required 
to analyze bids, examine samples, and award contracts. 

The District then tried to estimate its consolidated welfare needs 
and purchase them semiannually by formal advertising. However, 
such purchases involved drawing or revising an updating specifications 
for 432 items, each to be furnished in a full range of colors, styles and 
sizes. No item generated an annual expenditure of as much as $1,000. 
Additionally, more than a thousand samples were examined to insure 
compliance with specifications and District needs as to quality, suit- 
ability, variety, size and style ranges, and color selections. Further- 
more, the semiannual purchase on the basis of estimated future needs 
necessarily resulted in considerable storage and clerical expense. In 
addition, the District was unable to arrive at reliable estimates of fu- 
ture needs, and therefore found itself on the one hand storing garments 
and shoes for which no one had any need, and on the other, sending 
welfare personnel on shopping missions to local stores to buy articles 
for which a need had not been anticipated. It is reported that pur- 
chases on the open market to meet immediate and unanticipated needs 
which had not been included in the semiannual purchases, accounted 
for over half of the District’s welfare expenditures. These small quan- 
tity procurements were made without advertising and generally at 
retail prices. The hardware, electrical supplies and appliances now 
listed in the Sears contract also previously involved the purchase of 
thousands of small items which were obtained under the District’s 
small purchase program to meet day-to-day needs. 

The District therefore concluded that drawing specifications, in- 
specting samples, storing bulk purchases for estimated needs, and 
distributing stored and open market purchases, resulted in such exces- 
sive costs as to render semiannual procurements of consolidated wel- 
fare needs impractical. It states that the Sears contract will provide 
better quality and greater variety of welfare goods than obtained 
through the semiannual purchases, and that although the cost of the 
articles themselves is expected to be slightly higher, total costs, includ- 
ing administrative, clerical and storage costs, which are believed to 
have previously exceeded the cost of the articles themselves, will be 
substantially reduced as a result of using the “catalogue” method of 
purchasing requirements. 

Under the previous method of semiannual procurement, specifica- 
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tions were published for, and bids were invited on, individual items. 
It is the District’s departure from this method of procurement, and 
its adoption of one which requires bidders to offer a full line of all 
items within certain categories, which gives rise to your complaint on 
behalf of the small business firms represented by your client. You do 
not appear to contest the District’s position that it is not subject to the 
Small Business Act, 15 U.S.C. 631. However, you maintain that the 
“catalogue” contract with Sears was not awarded pursuant to the 
rules of competitive bidding established under R.S. 3709, and there- 
fore is invalid. Specifically, you contend that the catalogue method 
of procurement undermines the intent and effectiveness of the system 
of competitive bids, because such method eliminates from competition 
those firms which are unable to supply a “full line” of items. You 
also argue that the subject invitation was improper because it failed, 
for reasons to be discussed later in the decision, to provide an adequate 
basis for determining which of the “catalogue” bids was most advan- 
tageous to the District. 

While competition in this procurement has been restricted to those 
firms which can supply a full line of one or more of the five categories 
listed in the invitation, a reasonable restriction upon competition does 
not in itself violate the rule of competitive bidding that all bidders 
should have an equal opportunity to bid on a common basis, if it can 
be shown that the restriction is necessary to the best interest of the 
procuring agency. Thus, our Office has upheld restrictions on competi- 
tion by approving qualified products and two-step methods of procure- 
ments as consistent with Government needs and therefore not unduly 
restrictive. 36 Comp. Gen. 809; 40 zd. 35. We believe that the solici- 
tation of bids only from firms which can supply a number of specified 


supplies or services (e.g., from building contractors rather than from 


the several subcontractors they may employ) is not unduly restrictive 
of competition where the goods or services exhibit a reasonably ger- 
mane relationship each to the others. 


From the facts reported by the District of Columbia it appears that 


three methods of procuring welfare needs have been tried and found 
unsatisfactory. Further, the previous practice of semiannual pro- 
curements for welfare needs, and the District’s inability to accurately 


estimate its clothing and shoe needs for welfare recipients, has resulted 
in added expenditures for storage space and surplus items which will 


be reduced by ordering its needs from the Sears catalogue once each 
week. It is reported that in many cases items may be delivered direct 
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to the recipient without additional charge, thus further reducing stor- 
age expenses. Furthermore, the catalogue method of procurement 
will eliminate the additional cost associated with previously having 
purchased on the open market, often with no competition, 50 percent 
of the welfare needs and all of the small quantity operating needs rep- 
resented by the nonwelfare “categories.” 

In view of the above, it would appear that the benefits, which the 
District .anticipates from grouping its welfare and operating needs 
into only five categories and awarding a contract, or contracts, on that 
basis, are such as to support a conclusion that procurement on that 
basis would be in the District’s best interest. While it is apparent that 
the categories could have, been broken down further (e.g., men’s, 
women’s, and children’s “wearing apparel and footwear”), and that 
additional bidders may have been permitted to compete thereunder, we 
are unable to conclude that any such further breakdown was required, 


or that the broader categories set out in the IFB did not constitute 
reasonable groupings of the items comprising the District’s needs. It 
is therefore our opinion that the restriction of bidding to those firms 
which could supply a full line of the items included in one or more of 
the five categories listed in the IFB was not unduly restrictive of 
competition. 

You assert several reasons for alleging that the IFB did not provide 
an adequate basis for determining which of the “catalogue” bids was 
most advantageous to the District. Specifically, you say that (1) the 
specifications for this procurement are too broad and indefinite to pro- 
vide a common basis for evaluating bids, because the quality of the 
catalogue items which are included in the listed categories is not speci- 
fied; (2) the method of evaluation published in the IFB was based 


only on the discount offered by bidders, and did not consider the cata- 


logue price on which the ultimate selling price to the Government was 
based ; and (3) the District did not take into account the fact that the 
contract prices were subject to increase upon the issuance of a new 


catalogue. 


We are in substantial agreement with your position on these points, 
and we are therefore instructing the District to correct certain de- 
ficiencies in these areas prior to entering into any future “catalogue” 


contract. Whether future contracts of this type will be formally 


advertised or negotiated would appear to depend upon whether the 


District can justify any failure to correct such deficiencies. With 
respect to the present contract, the District’s study of randomly se- 
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lected items from each category appears to have been designed to as- 
sure that the offered goods were of an acceptable quality, to assign 
some competitive relationship between price and quality, and to guar- 
antee that the lowest discount bid was also the lowest price bid for the 
desired quality. In view thereof, we are not disposed to take further 
action with respect to the current Sears contract. See 17 Comp. Gen. 
789, involving similarly defective specifications. 
Accordingly, your protest is denied. 


[ B-157726 J 


Contracts—Specifications—Restrictive—Particular Make—Design 
v. Performance Criteria 


Under an invitation containing the brand name or equal clause prescribed by 
paragraph 1-1206.3(b) of the Armed Services Procurement Regulation, but 
imposing a design rather than a performance criteria, a contract award to the 
sole bidder, the brand name manufacturer, would be improper, the design criteria 
in the brand name or equal procurement restricting competition is inconsistent 
with the principles underlying 10 U.S.C. 2305 and ASPR 1-1206 that “equal” bids 
shall not be rejected because of “minor differences in design, construction, or 
features which do not affect the suitability of the products for their intended 
use,” and the stipulation that a bidder in addition to offering an equivalent 
commercial product must duplicate the design features of the brand name going 
beyond the purpose contemplated by the regulation, the intended nonrestrictive 
character of the invitation is converted into a sole-source procurement ; however, 
if the design features are necessary to the minimum needs of the Government, 
the procurement should be negotiated. 


To National Aeronautics and Space Administration, Administrator, 


January 28, 1966: 


By letters dated November 17, 1965, and January 11, 1966, the 
Acting Director of Procurement and the Director of Procurement, 
respectively, furnished reports on the protest of the Consolidated 
Electrodynamics Corporation (CEC) against the award of any con- 
tract under invitation for bids No. CC-31-6, issued on August 27, 
1965, by the John F. Kennedy Space Center for 14 high-performance 
wideband tape recorder systems. It was reported that bids were 
solicited from 30 prospective bidders on a brand name or equal pur- 
chase description, subject to performance specifications made a part 
of the invitation as a technical exhibit. Specifically, page 3 of the 
invitation contained the following special notice to bidders: 

THE SPECIFICATIONS IN ATTACHED TECHNICAL EXHIBIT NR. K-EF3-— 
65-12A (MAY 12, 1965) AND APPENDIX 1 THERETO, PRESCRIBES THE 


ACTUAL MINIMUM NEEDS OF THE GOVERNMENT FOR ITEM NOS. 1 
THRU 3 BELOW, OTHER THAN INCLUSION OF SEVERAL SPECIALLY 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 463 


REQUIRED SPECIFICATION CHARACTERISTICS, THE TECHNICAL 


EXHIBIT REFLECTS THOSE REQUIRED SALIENT PHYSICAL, FUNC- 
TIONAL AND OTHER CHARACTERISTICS OF THE BRAND NAME AND 
MODEL NUMBER REFERENCED IN THE SCHEDULE OF ITEMS BELOW. 
(NOTE: THE SYSTEM COMPONENTS DESCRIBED IN PARAGRAPHS 74, 
Ze, 9, 10 AND 11 OF THE TECHNICAL EXHIBIT, ARE INTENDED AND 
REQUIRED ONLY FOR ITEM NUMBER 1, “SYSTEM B” RECORDERS 
(4 EACH) (BELOW). 


Items 1, 2 and 3 requested bids as follows: 


1. SYSTEM, RECORDER, MAGNETIC TAPE, HIGH PERFORM- 4 EA 
ANCE INSTRUMENTATION (MOUNTED IN GOVERNMENT 
FURNISHED EQUIPMENT ENCLOSURES) MODEL FR 1400, OR 
EQUAL, AS MANUFACTURED BY AMPEX CORPORATION, RED- 

WOOD CITY, CALIFORNIA, AND CONFORMING TO THE RE- 
QUIREMENTS FOR “SYSTEM B” IN TECHNICAL EXHIBIT 


K-EF3-65-12A (MAY 12, 1965) AND APPENDIX 1 THERETO. 

EACH “SYSTEM B” SHALL BE PROVIDED WITH THE 

FOLLOWING: 

A. 1 EACH SYSTEM B AS DEFINED IN PARAGRAPH 1b OF 
THE TECHNICAL EXHIBIT. 

B. 4 EACH STANDARD BAND FM RECORD MODULES AS 
dh IN PARAGRAPH 7d OF THE TECHNICAL 

C. 4 EACH STANDARD BAND FM REPRODUCE MODULES 
hao IN PARAGRAPH 7d OF THE TECHNICAL 

D. 1 EACH PULSE CODE MODULATION RECORD MODULE 
lee IN PARAGRAPH 7e OF THE TECHNICAL 

E. 1 EACH PULSE CODE MODULATION REPRODUCE 
MODULE AS DEFINED IN PARAGRAPH 7e OF THE 
TECHNICAL EXHIBIT. 

F. 1 EACH BULK TAPE DEGAUSSER AS DEFINED IN 
PARAGRAPH 9 OF THE TECHNICAL EXHIBIT. 

G. 1 EACH VOICE MONITOR AS IN PARAGRAPH 10 OF THE 
TECHNICAL EXHIBIT. 

H. 1 EACH REMOTE CONTROL UNIT AS DETAILED IN 
PARAGRAPH 11 OF THE TECHNICAL EXHIBIT. 


BIDDING ON: 


Ie OP AG CRONE EE OO, CON ice escent 
BRAND NO. 


2. SYSTEM, RECORDER MAGNETIC TAPE, HIGH PERFORM- 6 EA 
ANCE INSTRUMENTATION, (MOUNTED IN GOVERNMENT 
FURNISHED EQUIPMENT ENCLOSURE) MODEL FR1400/ 

600, OR EQUAL, AS MANUFACTURED BY AMPEX CORPORA- 
TION, REDWOOD CITY, CALIFORNIA, AND CONFORMING 
TO THE REQUIREMENTS FOR “SYSTEM B” IN TECHNICAL 


EXHIBIT NR. K-EF3-65-12A (MAY 12, 1965) AND APPENDIX 
1 THERETO. 


BIDDING ON: 


MANUFACTURER’S NAME 
BRAND NO. 

































3. 


FR1400/600 RECORDERS, THE 


amount of $472,142. 











464 DECISIONS OF THE COMPTROLLER GENERAL 


SYSTEM, RECORDER, MAGNETIC TAPE, HIGH PERFORM- 
ANCE INSTRUMENTATION, (MOUNTED IN GOVERNMENT 
FURNISHED EQUIPMENT ENCLOSURE) MODEL FR1400, 
600, OR EQUAL, AS MANUFACTURED BY AMPEX CORPORA- 
TION, REDWOOD CITY, CALIFORNIA, AND CONFORMING 
TO THE REQUIREMENTS FOR “SYSTEM A”, IN TECHNICAL 
EXHIBIT NR. K-EF3-65-12A (MAY 12, 1965) AND APPENDIX 
i THERETO. 


BIDDING ON: 


MANUFACTURER’S NAME ___ 
NN eines tagcat sian MM 





(45 


4 EA 


Subsequent to discussions between representatives of our Office 


and your agency concerning the November 17 report, an amendment 
to the invitation was issued on December 9, 1965, to delete the above- 
quoted special notice to bidders and to substitute the following: 


THE ATTACHED TECHNICAL EXHIBIT NUMBER K-EF3-65-12A 
REPRESENTS A DESCRIPTION OF THE MINIMUM SALIENT CHAR- 
ACTERISTICS REQUIRED TO MEET THE NEEDS OF THE GOVERN- 
MENT. BIDDERS ARE CAUTIONED, HOWEVER, THAT IN ADDITION 
TO STANDARD FEATURES OF THE BASIC AMPEX FR1400 AND 
SALIENT CHARACTERISTICS SET 
FORTH IN THE TECHNICAL EXHIBIT CONTAIN OPTIONAL/ 
ACCESSORY FEATURES NECESSARY FOR THE BASIC BRAND NAMED 
PRODUCTS TO FULLY MEET THE MINIMUM NEEDS OF THE GOV- 
ERNMENT; AND, THEREFORE, THE MODELS FR1400 AND FR1400/ 
600 PLUS OPTIONAL/ACCESSORY FEATURES 
BRAND NAMED ITEMS. 


CONSTITUTE THE 
(NOTE: THE SYSTEM COMPONENTS DE- 
SCRIBED IN PARAGRAPH 7D, 7E, 9, 10 AND 11 OF THE TECHNICAL 
EXHIBIT, ARE INTENDED AND REQUIRED ONLY FOR ITEM NUM- 
BER 1, “SYSTEM B” RECORDERS (4 EACH) (BELOW). 


The invitation contained the brand name or equal clause pre- 


scribed by Armed Services Procurement Regulation (ASPR) 
l- 


1206.3(b). This clause informed bidders that the “brand name 


or equal” description was intended to be descriptive but not re- 
strictive and to indicate the quality and characteristics that would 
be satisfactory in the product offered, and that bids offering ‘‘equal’’ 
products would be considered for award if it was determined that 
such products were equal in all “material’’ respects to the brand 
name product referenced in the invitation. 


The bid opening date was fixed as December 21, 1965. The only 


bid received was that from the brand name manufacturer in the total 
It is proposed to award the contract to the 
Ampex Corporation under the invitation notwithstanding the protest 
of CEC that the requirements of the invitation can only be satisfied 
by the furnishing of the brand name equipment. 
protest was stated in its telegram of September 23, 1965, to our Office, 
i.e., that certain of the specifications in technical exhibit K-EF3- 


The essence of CEC’s 
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65-12A prescribed detail design approaches used exclusively by the 
brand name manufacturer to accomplish certain functional results. 
See, for example, paragraphs 3s and 4q of the technical exhibit dealing 
with tape wear and transport assembly, respectively. CEC points out 
that it accomplishes the same functional results through different 
design approaches which do not affect either the capability or the 
adaptability of its equipment. Hence, we will confine our decision 
to the question whether the imposition of design criteria, as dis- 
tinguished from performance criteria, in a brand name or equal pro- 
curement constitutes an improper restriction on competition. Upon 
review and consideration of applicable regulations and authorities, 
we have concluded that the use of Ampex’s design criteria in a brand 
name or equal formally advertised procurement is inconsistent with 
the principles underlying 10 U.S.C. 2305 and its implementation at 
ASPR 1-1206, prescribing the procedures to be followed in brand name 
or equal procurements. 
The pertinent provisions of ASPR 1-1206 are quoted below: 


1-1206.1 General. 

(a) A purchase description may be used in lieu of a specification when 
authorized by 1-1202(b) and, subject to the restriction on repetitive use in 
1-1202(b) (vii), where no applicable specification exists. A purchase description 
should set forth the essential characteristics and functions of the items or 
materials required. Purchase descriptions shall not be written so as to specify 
a product, or a particular feature of a product, peculiar to one manufacturer 
and thereby preclude consideration of a product manufactured by another com- 
pany, unless it is determined that the particular feature is essential to the 
Government’s requirements, and that similar products of other companies lacking 
the particular feature would not meet the minimum requirements for the item. 
Generally, the minimum acceptable purchase description is the identification of 
a requirement by use of brand name followed by the words “or equal.” This 
technique should be used only as a last resort when an adequate specification or 
more detailed description cannot feasibly be made available in time for the pro- 
curement under consideration. Purchase descriptions of services to be procured 
should outline to the greatest degree practicable the specific services the 
contractor is expected to perform. 

(b) The words “or equal” should not be added when it has been determined in 
accordance with (a) above that only a particular product meets the essential 
requirements of the Government, as, for example, (i) where the required 
supplies can be obtained only from one source: * * * 

1-1206.2 Brand Name or Equal Purchase Descriptions. 

(a) Purchase descriptions which contain references to one or more brand 
name products followed by the words “or equal’ may be used only when author- 
ized by 1-1202(b) and in accordance with 1-1206.3 and 1-1206.4. The term 
“brand name product” means a commercial product described by brand name and 
make or model number or other appropriate nomenclature by which such product 
is offered for sale to the public by the particular manufacturer, producer, or 
distributor. Where feasible, all known acceptable brand name products should 
be referenced. Where a “brand name or equal’ purchase description is used, 
prospective contractors must be given the opportunity to offer products other 
than those specifically referenced by brand name if such other products will 
meet the needs of the Government in essentially the same manner as those 
referenced. 


235-533 O - 67 - 32 
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(b) “Brand name or equal” purchase descriptions should set forth those 
salient physical, functional, or other characteristics of the referenced products 
which are essential to the needs of the Government. * * * 


. * * s cs * * 
1.1206.4 Bid Evaluation and Award—“Brand Name or Equal’ Purchase 
Descriptions. 

(a) Bids offering products which differ from brand name products referenced 
in a “brand name or equal” purchase description shall be considered for award 
where the contracting officer determines in accordance with the terms of the 
clause in 1-1206.3(b) that the offered products are equal in all material respects 
to the products referenced. Bids shall not be rejected because of minor differ- 
ences in design, construction, or features which do not affect the suitability of the 
products for their intended use. 

Essentially, the “or equal” provision in an advertised purchase 
description is for the purpose of maximizing and equalizing competi- 
tion where ordinarily none would exist due to the Government’s needs 
for the particular essential characteristics of a product of one manu- 
facturer. Through the device of “brand name or equal,” responsive 
bids may be submitted by those firms which offer their commercial 
products which, in their opinions, are equal in all material respects to 
the brand name product referenced. The regulations, quoted above, 
when dealing with the various aspects of “brand name or equal” pro- 
curements, speak generally of the acceptability of “equal” products if 
they meet the needs of the Government in “essentially the same manner 
as those referenced” ; if determined “to be equal in all material respects 
to the brand name”; and that “equal” bids shall not be rejected because 
of “minor differences in design, construction, or features which do not 
affect the suitability of the products for their intended use.” The 
foregoing strongly suggests that the overriding consideration in deter- 
mining equality or similarity of another commercial product to a name 
brand commercial product is whether its performance capabilities can 
be reasonably equated to the brand name referenced. In other words, 
whether the equal product can do the same job in a like manner and 
with the desired results should be the determinative criteria rather 
than whether certain features of design of the brand name are also 
present in the “equal” product. We recognize, of course, that the 
Government is not required to purchase an “equal” product if it be 
determined that such product will not meet the Government’s adver- 
tised requirements. However, we feel that a specification—such as is 
exemplified by the technical exhibit—which requires the use of certain 
brand name design characteristics is so restrictive as to prevent the 
competition required under advertised procedures. While the refer- 
ence in the invitation of the brand name or equal may have been in- 
tended to be descriptive rather than restrictive, we feel that the actual 
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effect was contrary to the intention. This is evidenced, in part, by 
the fact the brand name manufacturer was the sole bidder under the 
invitation. 

We have often held that under advertisements for “brand name or 
equal” an acceptable product need only be similar and not identical to 
the brand named. 38 Comp. Gen. 380. In 38 Comp. Gen. 291, 294, 
we stated : 


* * * It is recognized that in certain cases difficulties may be experienced in 
describing what is desired in invitations for bids and that in such cases the use 
of the name of the maker of an item in an invitation to bid, followed by the 
words “or equal,” has been approved, but with the understanding that it should 
be limited to exceptional cases. We have construed the term “or equal,” when 
used in this sense, to mean that an alternate item must be equal to the product 
specified, insofar as the needs of the agency are concerned, but not necessarily an 
exact duplicate thereof in detail or performance. B-124587, December 5, 1955; 
A-65465, November 9, 1935. However, the naming of <: particular make of 
article even with qualifying words as “or equal” should be avoided when it is 
reasonably possible to describe the needs of the Government in specifications with 
sufficient clarity to apprise prospective bidders of what is required. See 10 
Comp. Gen. 555. 


In like vein, it was stated in decision B-155826 dated January 21, 
1965, to the Administrator of Veterans A ffairs that : 


While the preparation of specifications stating the minimum needs of the 
Government and factual determinations as to whether equipment offered con- 
forms to those specifications is primarily within the discretion of the administra- 
tive agency concerned, the public advertising statutes have consistently been 
held to require that every effort should be made by the procurement agencies of 
the Government to state specifications in terms that will permit the broadest field 
of competition within the needs reasonably required, not the maximum desired, 
and without including details by reason of personal preference or which are 
peculiar to the product of a single firm. See 32 Comp. Gen. 384 and 41 id. 348. 
In general, the drafting of specifications by substantially adopting a manufac- 
turer’s description of the particular features of its product presents serious prob- 
lems since it amounts in effect to a representation that each of such details have 
been determined by responsible authority to be necessary to meet the minimum 
requirements of the Government. If that is in fact the case and such details 
may be found only in the product of the one manufacturer, then consideration of 
negotiation of the procurement is indicated, otherwise the purposes of the com- 
petitive bidding process are largely defeated and the suspicion of partiality can- 
not be avoided. 


The purchase descriptions here included a brand name or equal 
stipulation and a reference to a technical exhibit which covered the 
salient characteristics of the brand name. The invitation provided 
that the brand name models “plus” the optional/accessory features 
listed in the technical exhibit as salient characteristics constitute the 
brand name items. This, in our opinion, created an ambiguity insofar 
as interested “or equal” bidders were concerned. Not only did the in- 
vitation require as to “equal” bids performance equality but also com- 
plete compliance with design, etc., specifications which were, in part, 
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modifications of the brand names referenced. In other words, an equal 
bidder to be responsive would have to offer its equivalent commercial 
product which also had to duplicate the design features which were ad- 
ditional options to the brand names referenced. We feel that this type 
of brand name or equal stipulation goes beyond that contemplated by 
the regulations. Such an invitation was not conducive to good adver- 
tising procedures designed to permit the broadest field of competition 
obtainable to meet the Government’s needs and, in all probability, oper- 
ated to preclude the submission of competitive bids for other commer- 
cial equipment which would have met the Government’s needs. We 
feel that the brand name or equal stipulation, when considered together 
with the above-quoted special notice, had the effect of converting the 
intended nonrestrictive character of the invitation into one calling for 
a sole-source bid. We think it reasonable to conclude from the record 
that no other manufacturer would redesign its commercial product so 
as to offer a “Chinese” copy of the Ampex product described in the in- 
vitation. Under the “brand name or equal” concept, the governing 
competitive requirement is to encourage the submission of bids offering 
comparable, similar equipment which, in all material respects affecting 
performance, meet the needs of the Government. Cf. 39 Comp. Gen. 
101; 43 id. 761. See the Appeal of Greenleaf Mfg. Co., ASBCA No. 
3833. This result was not obtained under the invitation as issued and 
as amended. 

It appears from the record that the salient characteristics of the 
brand name equipment, including design features, are necessary to 
meet the minimum needs of the Government. If that be a fact, we 
direct your attention to the above-quoted portion of decision B-155826 
wherein resort to negotiation procedures is indicated. 

Accordingly, we must advise, in view of the restrictive character of 
the invitation purchase description, that no proper award may be made 
to Ampex under the invitation. Cf.44 Comp. Gen. 302. 


[ B-158168 J 


Property—Private—Damage, Loss, Etc.—Carrier’s Entitlement to 
Payment—Delivery Requirement 


The compromise amount paid by an employee for transportation services incident 
to a change of official station on undelivered household goods destroyed by fire 
prior to the act of August 31, 1964, that had moved under a Government bill 
of lading may not be reimbursed to him, no liability existing on the part of 
Government for freight charges, absent delivery, and-in view of the fact the 
question of a shipper’s legal liability for freight charges on an undelivered ship- 
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ment is unsettled, a conclusion supported by the carrier’s acceptance of the 
compromise offer, and although under the 1964 act, subject to the limitations 
prescribed and the restrictions in agency regulations, the Government recognizes 
liability for loss of or damage to personal property arising incident to the services 
of an employee, that statute does not operate retroactively to provide relief for 
a loss occurring prior to enactment. 


To Frank C. Mascari, January 28, 1966: 


Reference is made to your letter of November 29, 1965, acknowledged 
December 10, 1965, requesting reconsideration of the action taken by 
our Office which denied payment of your claim in the amount of $150 
for reimbursement of expenses incurred in the transportation of your 
household effects incident to a change of official station. The move- 
ment of your household effects was to be made from Plainview, New 
York, to Silver Spring, Maryland. 

The record shows you engaged the services of the Mid-Island Mov- 
ing and Storage Company to transport your household effects under a 
commercial bill of lading. The household effects were picked up at 
your residence at Plainview and certain accessorial services such as 
packing, crating, etc., were performed by the carrier. En route to 
their destination in Silver Spring, Maryland, the goods were destroyed 
by fire at Ronkonkoma, New York. You say that on a commuted rate 
basis, if the effects had been delivered at the destination, you would 
have been entitled to reimbursement of $389.76. As the move was not 
completed, the carrier demanded payment of only the minimum ICC 
rate of $233.56. You retained the services of an attorney to handle the 
matter and a compromise agreement was reached with the Mid-Island 
Moving and Storage Company whereby the carrier was paid by you 
the amount of $150 for services rendered. 

The question of the Government’s liability on a Government bill of 
lading for transportation charges for household goods lost in transit 
has been before our Office on previous occasions. In each instance it 
was determined that notwithstanding the discharge of the carrier’s 
liability to the owners of the goods for loss or damage there was no 
liability on the part of the United States for freight charges since 
there was no delivery of the household goods in accordance with the 
contract for their carriage in a Government bill of lading. See 
National Trailer Convoy, Inc. v. United States, Ct. Cl. No. 51-64, 
decided May 14, 1965, and Alcoa Steamship Co. v. United States, 338 
USS. 421; also, 6 Comp. Gen. 698 ; 22 id. 1063. 

The courts of the State of New York—where we understand any 
suit by the carrier for freight charges would have been filed—in con- 
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sidering shipments under commercial bills of lading appear to dis- 
tinguish between cases in which the goods reach the destination in a 
damaged condition and those in which, because of loss or destruc- 
tion of the goods en route, delivery cannot be effected at all. In the 
latter situation the shipper is not liable for the freight charges. See 
Dunham v. Bower, 77 N.Y. 76, cited with approval in Herbert, Ine v. 
M. & P. Scrap Iron and Metal Corp., 247 N.Y.S. 2d 193 (1964). 

In the light of what appears to be the controlling law in New York, 
your liability for the freight charges under the facts in your case ap- 
pears at least to be doubtful. In any event we believe you will agree 
that the question of the shipper’s legal liability for freight charges in 
cases such as yours is, at best, unsettled. The record supporting your 
case, including the views expressed by the Interstate Commerce Com- 
mission and the fact of the acceptance by the carrier of the compromise 
offer in settlement of its claim for freight charges, must be viewed as 
lending weight to that conclusion. 

We recognize that you might consider it inequitable that you should 
bear any part of the burden of freight charges in a:dition to the loss 
sustained by you through the destruction of your household goods. 
As to the latter, it long had been the rule that the matter of loss or dam- 
age to an employee’s household goods suffered incident to a transfer of 
station was a matter for settlement between him and the carrier, ir- 
respective of whether the shipment moved on Government or commer- 
cial bill of lading. This was changed by Public Law 88-558, approved 
August 31, 1964, 78 Stat. 767, 31 U.S.C. 240 note. Subject to the limi- 
tations therein and restrictions in agency regulations, the Government 
now recognizes a liability for loss or damage to personal property aris- 
ing incident to the service of the employee. That statute, however, 
does not operate retroactively and since your loss occurred prior to 
August 31, 1964, it is not applicable to your case. 

The General Accounting Office may allow claims only when the 
claimant establishes the Government’s liability under the law and facts 
applicable to the case. As pointed out above, we are of the view that 
the applicable law is contrary to that urged by you. 

Therefore, we are required to sustain our Office settlement of Octo- 
ber 29, 1965, which disallowed your claim for $150. 


Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 471 


[B-157684] 
Contractse—Awards—Labor Surplus Areas—Classification Changes 


The information contained in a Department of Labor bulletin that a geographical 
area had ceased to be in a substantial and persistent unemployment category 
prior to an award to a large business concern qualifying as a labor surplus area 
concern at the time of award which, mailed directly by the Department, did 
not reach the procuring agency until after award, has no bearing on the legal- 
ity of the award and does not affect the validity of the contract, section 1.801-2(a) 
of the Armed Services Procurement Regulation providing that a “labor surplus 
area” means a geographical area which at the time of award is classified by 
the Department of Labor as an area of substantial and persistent labor sur- 
plus, and as the matter of whether or not a substantial proportion—more than 
fifty percent—of the procurement will be performed in the designated area is 
primarily within the jurisdiction of the procuring agency, the bona fides of 
the award will not be questioned on that basis. 


To Audio Devices, Inc., February 1, 1966: 


Reference is made to your telegram of September 17, 1965, and sup- 
plementing letter of September 27, 1965, protesting against the award 
of a contract to Minnesota Mining and Manufacturing Company (3M) 
under IF'B 33-601-65-339, issued by the 2750th Air Base Wing, EWP, 
Wright-Patterson Air Force Base, Ohio. 

The invitation as amended effective July 13, 1965, solicited bids on 
a unit price basis (to be opened July 22, 1965) for the furnishing of 
an estimated quantity of reels of IBM magnetic type tape and related 
equipment described under items 1, 1a, and 1b, and an estimated quan- 
tity of reels of RCA magnetic type tape and related equipment de- 
scribed under items 2 and 2a, as ordered by the contracting officer 
during the period September 1, 1965 through August 31, 1966. The 
invitation provided that the procurement of an equal number of reels 
of the two types of tape, together with related equipment, had been 
set aside for award only to one or more labor surplus area concerns and, 
to a limited extent, to small business concerns which did not qualify as 
labor surplus area concerns. Negotiations for award of the set-aside 
portion were to be conducted only with responsible labor surplus area 
concerns (and small business concerns to the extent indicated) who 
had submitted responsive bids on the non-set-aside portion at a unit 
price no greater than 120 percent of the highest unit price at, which an 
award was made on the non-set-aside portion, following a stated order 
of group priority. Group 1 was described as “Persistent labor surplus 
area concerns which are also small business concerns”; group 2 as 
“Other persistent labor surplus area concerns”; group 3 as “Substan- 
tial labor surplus area concerns which are also small business con- 
cerns”; group 4 as “Other substantial labor surplus area concerns”; 
and group 5 as “Small business concerns which are not surplus area 
concerns.” 
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Insofar as here material, the clause entitled “Notice of Labor Sur- 
plus Area Set-Aside (Nov. 1964),” incorporated in the invitation, pro- 


vided that the term “persistent labor surplus area” meant an area 
which “is classified by the Department of Labor as an ‘Area of Sub- 
stantial and Persistent Labor Surplus’ (also called Area of Substantial 


and Persistent Unemployment) and is listed as such by that Depart- 


ment in conjunction with its publication ‘Area Market Trends’ ”; that 
the term “persistent labor surplus area concern” meant a concern “that 
agrees to perform, or cause to be performed, a substantial proportion 
of a contract in persistent labor surplus areas”; and that a concern 


“shall be deemed to perform a substantial proportion of a contract in 


persistent labor surplus areas if the costs that the concern will incur 


on account of manufacturing or production performed in such areas 
(by itself or its first-tier subcontractors) amount to more than 50 per- 
cent of the contract price.” The clause also provided as follows: 


(c) Identification of Areas of Performance. Each bidder desiring to be con- 


sidered for award as a labor surplus area concern on the set-aside portion of this 
procurement shall identify in his bid the geographical areas in which he proposes 
to perform, or cause to be performed, a substantial proportion of the production 
of the contract. If the Department of Labor classification of any such area 
changes after the bidder has submitted his bid, the bidder may change the areas in 
which he proposes to perform, provided, that he so notifies the Contracting Officer 


before award of the set-aside portion. Priority for negotiation will be based upon 


the labor surplus classification of the designated production areas as of the time 
of the proposed award. 

(d) Agreement. The bidder agrees that, if awarded a contract as a persistent 
labor surplus area concern under the set-aside portion of this procurement, he 
will perform, or cause to be performed, a substantial proportion of the production 
in areas classified at the time of award, or at the time of performance of the con- 


tract, as persistent labor surplus areas and that if awarded a contract as a sub- 
stantial labor surplus area concern under the set-aside portion of this 


procurement, he will perform, or cause to be performed, a substantial proportion 
of the production in areas classified at the time of award, or at the time of per- 
formance of the contract, as substantial or persistent labor surplus areas. 


A contract for the non-set-aside portion of the IBM magnetic type 
tape and related equipment described under items 1, la, and 1b was 


awarded to you on August 30, 1965, as the lowest responsible bidder, 
and a contract for the non-set-aside portion of the RCA magnetic type 
tape and related equipment described under items 2 and 2a was 
awarded on the same date to the U.S. Magnetic Tape Company, as the 
lowest responsible bidder for those items. Your bid indicated, in 


the space provided for such information to be shown, that you were a 
small business concern. 

It appears that 3M, a large business concern, was the only bidder 
offering to perform a substantial portion of the work in a labor surplus 
area. Its bid stated: 

Should Minnesota Mining & Manufacturing Company receive an award, material 


will be fabricated at our Freehold, New Jersey plant which is located in Mon- 
mouth County, New Jersey. Monmouth County is designated as an area of per- 
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sistent and substantial unemployment as defined by the U.S. Department of Labor 
in their publication “Area Trends in Employment and Unemployment”, May, 1965. 
Minnesota Mining & Manufacturing Company is classified as a persistent and 
substantial labor surplus concern at the Freehold location on Items 1 and 2. 


A “Memo for the File” prepared by the contracting officer under 
date of July 30, 1965, which was included in the Air Force file of 


this matter which was furnished along with its report to us on the 
protest, states: 


1. * * * This contractor [3M] has been confirmed by the Department of Labor 
“Area Trends in Employment and Unemployment”, May 1965, as located in Free- 
hold, New Jersey (place of manufacture) and is classified as a persistent and 
substantial labor surplus concern. 


2. The set-aside portion was negotiated with the qualified firm who agreed to 
accept the low bid prices awarded on Item 1 and Item 2 as follows: 





Estimated Quantities Total 
Item 1 4700 reels @ 17.20 $80, 840. 00 
Item 2 6525 reels @ 12.50 $81, 562. 50 


Both items, at 2%—30 days discount $162,402.50 Estimated. 


A proposed contract (No. AF 33(601)9213) with 3M for the fur- 
nishing of items 1 (the IBM type tape) and 2 (the RCA type tape) of 
the set-aside portion of the procurement at the above prices, showing 


the effective date as August 2, 1965, was prepared by the contracting 
officer on DD Form 1491. In the contracting officer’s report in con- 


nection with your protest it is stated : 


On 26 August 1965 the Contract File AF 33(601)9213 was handcarried for legal 
review to the Base Legal Advisor, EWJ, after it was confirmed that the place of 
manufacture, Freehold, New Jersey, was still located in a Labor Surplus Area. 
On 30 August 1965 the contract file was handcarried to the Base Commander for 
manual approval. Approval was received on 1 September 1965 and the contrac- 
tor’s copy mailed immediately on the same day. 

In your letter of September 27, 1965, you set forth a breakdown of 
the costs which you would incur in producing the tape required to be 


furnished under the contract awarded to 3M for the set-aside, which 


you “assume” would be roughly those to be incurred by that concern. 
You point out that the cost of the eight items of material listed in your 
letter alone amounts to 59.7 percent of the total costs shown in your 
letter and state that none of these, to your knowledge, are manufactured 
in labor surplus areas. 


Subsequent to the date of your letter of September 27, 1965, you 
advised this Office informally that you had learned Monmouth County, 
New Jersey, was no longer classified by the Department of Labor as an 
area of substantial and persistent labor surplus at the time the contract 
was awarded to 3M and you urged this as an additional ground for your 
protest. 
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The Department of Labor’s publication “Area Trends in Employ- 
ment and Unemployment” (formerly entitled “Area Labor Market 
Trends”) for both May and June of 1965 listed Monmouth County, 
New Jersey, as an area of substantial and persistent unemployment. 
However, the July 1965 issue of the publication shows Monmouth 
County, New Jersey, as one of the areas which was no longer classified 
as an area of substantial or persistent unemployment. The primary 
matter for consideration therefore is whether such change in classifica- 
tion has any bearing on the legality of the award of contract No. AF 
33 (601) 9213 to 3M. 

Section 1.801-2(a) of the Armed Services Procurement Regulation 
(ASPR), 32 CFR 1.801-2, provides that “labor surplus area” means a 
geographical area which at the time of award is “Classified by the 
Department of Labor as an ‘Area of Substantial and Persistent Labor 
Surplus’ or as an ‘Area of Substantial and Persistent Labor Surplus’ 
(also called ‘Area of Substantial and Persistent Unemployment’) 
(herein referred to as an area of persistent labor surplus) and listed as 
such by that Department in conjunction with its publication ‘Area 
Labor Market Trends’ ”, and ASPR 1.803(a) provides: 

(3) each Department shall assure that information identifying labor surplus 
areas is disseminated promptly to procurement personnel ; 

Section 1-801.2 of Air Force Procurement Instruction, as revised 
July 31, 1964, implements the above section by providing as follows: 
1-801.2 “Area Labor Market Trends,” which establishes the boundaries of each 
labor market area and lists communities included in each area, is distributed by 
the Department of Labor directly to AF purchasing activities. Hq AFLC (MCP- 


5) and Hq AFSC (SCK-4) will periodically assure that distribution is adequate 
and that the contents of the publication are fully understood and correctly used 


by cognizant personnel. 

The report furnished this Office by the Department of the Air Force 
advises that the publication in question is mailed by the Department 
of Labor directly to the various procuring activities of the Air Force, 
and that the 2750th Air Base Wing (the activity placing the contract 
here involved) received the July 1965 issue of “Area Trends in Em- 
ployment and Unemployment” in the regular course of the mail, but 
not until September 2, 1965, the day after the contract had been 
awarded. The cited Air Force regulations reasonably are to be in- 
terpreted as contemplating that the procurement activities base their 
determination of whether a bidder qualifies as a labor surplus area 
concern at the time of a labor surplus set-aside award on the informa- 
tion contained in the latest issue of the applicable publication which 
has been issued by the Department of Labor and either has been, or 
should have been, received by the procuring activity prior to the time 
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such determination is required to be made. In the instant case the 
June 1965 issue of “Area Trends in Employment and Unemployment” 
was the latest issue thereof which had been, or should have been, re- 
ceived by the 2750th Air Base Wing at the time it was required to 
determine whether 3M was a labor surplus area concern for purposes of 
the subject procurement, and the information in that issue indicated 
that Freehold, Monmouth County, New Jersey, the locality where 3M 
had indicated that a substantial proportion of the production under 
the subject contract would be performed, was an area of substantial 
and persistent unemployment. The contracting officer’s determination 
that Freehold, New Jersey, was an area of substantial and persistent 
unemployment was, therefore, reasonable and in accordance with the 
existing régulations. Under the circumstances, the fact that Free- 
hold had ceased to be in this category at the time of award does not, 
in our opinion, affect the validity of the contract. See Otis Steel 
Products Corporation v. United States (1963), 316 F. 2d 937, 161 Ct. 
Cl. 694. 

Relative to the question of whether 3M was in a position to perform 
a substantial proportion (more than 50 percent) of the production of 
the contract involved in Monmouth County, New Jersey, at the time 
of the award and thus comply with the terms of the agreement entered 
into, the report of the contracting officer states: 

b. The contractor, Minnesota Mining and Manufacturing Company, prior to 
award, furnished a statement to the Contracting Officer on 5 August 1965 that 
his plant located in Freehold, New Jersey, appeared in the most recent publication 
by the U.S. Labor Department as an area of both persistent and substantial un- 
employment. In addition, the contractor stated procurement of outside supplies 
and services from all first tier subcontractors not located in areas.of substantial 
and persistent or substantial Labor Surplus Areas does not exceed forty-nine 
percent (49%) of the prices offered. Immediately prior to award, the informa- 
tion concerning the contractor’s status in a Labor Surplus Area was again con- 
firmed by the latest available information listed in the publication ‘‘Area Trends 
in Employment and Unemployment”, and confirmed by the Small Business repre- 
sentative. (See attachment 2 to basic letter.) To further assure that the con- 
tractor would perform in his Freehold, New Jersey Plant, Audit Assignment was 
requested on 1 September 1965 to the USAF Auditor General. (See attachment 4.) 

The contracting officer thus determined on the basis of the informa- 
tion submitted by 3M that the concern was in a position to perform a 
substantial proportion of the production under the contract in the area 
designated in its bid. This was a matter primarily within the juris- 
diction of the Air Force to decide and, since provision was made for 
audit assignment to assure that performance was accomplished at 
Freehold, we find no basis for questioning the bona fides of the award 
on this basis. 

Accordingly, your protest must be denied. 
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[B-158063] 


Transportation—Passenger—Other Than Government Person- 
nel—Authority 


The transportation by chartered bus of female guests to provide social and 
recreational services to Job Corps enrollees is not within the prohibition in 31 
U.S.C. 551, restricting the furnishing of transportation for the purpose of hold- 
ing conventions or other forms of assemblage or gathering, and payment for the 
rental of the bus may be authorized under section 105(a) of the Economic 
Opportunity Act of 1964 (42 U.S.C. 2715(a)), the trip for which the transporta- 
tion charges are claimed constituting that part of the program contemplated 
by the 1964 act, designed to enhance the social, educational, and cultural 
development of Job Corpsmen. 


To F. H. Huff, United States Department of Agriculture, February 2, 
1966: 


Further reference is made to your letter of November 18, 1965, 
requesting our decision as to whether you may properly certify for 
payment a voucher covering payment for rental of a chartered bus for 
the transportation of female guests from Albuquerque to Grants, New 
Mexico, and return, for purposes of providing social and recreational 
services to Job Corps enrollees. 

Section 105(a) of the Economic Opportunity Act of 1964, Public 
Law 88-452, approved August 20, 1964, 78 Stat. 508, 509, 42 U.S.C. 
2715 (a), provides in pertinent part that : 

Enrollees may be provided with such living, travel and leave allowances, and 
such quarters, subsistence, transportation, equipment, clothing, recreational 
services, medical, dental, hospital, and other health services, and other ex- 
penses as the Director may deem necessary or appropriate for their needs. * * * 

It is assumed that the trip for which transportation charges are 
claimed constituted part of a program designed to enhance the social, 
educational, and cultural development of Job Corpsmen. There is no 
doubt that such purpose is contemplated by the statutory provisions 
quoted. See S. Rept. No. 86, July 23, 1964, at page 43 and H. Rept. No. 
1458, June 3, 1964, at page 5 to the following effect : 

It is the task of the conservation camps to do far more than provide basic 
education, skill, training, and work experience; they must change indifference to 
interest, ignorance to awareness, resignation to ambition, and an attitude of 
withdrawal to one of participation. In order to achieve this, the camps must 
provide a series of living, working, training, counseling, and recreational ex- 
periences, and a sense of belonging which the homes and neighborhoods rarely 
supplied. Senate report. 

In addition to the education and training each enrollee will receive, he or 
she will also benefit from a new and wholesome environment, physical training, 
adequate medical service, and intensive guidance and counseling. Social re- 
sponsibility, respect for others, and pride in personal achievement will be en- 
couraged through extra curricular programs tailored to the needs of the 
enrollees. * * * House report. 

Funds to carry out such programs during fiscal year 1966 were 
appropriated by Public Law 89-309, approved October 31, 1965, 79 
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Stat. 1133, 1145, including provision for the purchase and hire of 
passenger automobiles. 

In light of the above, there does not appear to be any question but 
that procurement of the transportation services involved was author- 
ized. However, your doubt in the matter arises by virtue of the 
statutory provision codified at 31 U.S.C. 551, that: 

Unless specifically provided by law, no moneys from funds appropriated for 
any purpose shall be used for the purpose of lodging, feeding, conveying, or fur- 


nishing transportation to, any conventions or other form of assemblage or gather- 
ing to be held in the District of Columbia or elsewhere. * * * 


These provisions derive from Public Resolution No. 2, 74th Con- 
gress, approved February 2, 1935, 49 Stat. 19, 31 U.S.C. 551. The 
full resolution makes clear that it was enacted to declare the policy of 
the Congress as being against the expenditure of Government funds 
to honor numerous applications which were then being received from 
various organizations requesting lodging, food, and transportation for 
the purpose of holding conventions or meetings. It cannot reasonably 
be concluded that the policy considerations which led to enactment of 
the prohibition are sufficiently related to the purpose for which trans- 
portation was provided in this case as to constitute that purpose a 
convention, assemblage, or gathering within the meaning of those 
terms as used in the resolution. Cf. Church of the Holy Trinity v. 
United States, 143 U.S. 457. 

Accordingly, the voucher enclosed with your letter and returned 
herewith, together with attachments thereto, may properly be certified 
for payment. Your attention is directed to the fact that the amount 
claimed is $96.40 rather than $146.40 as indicated in your letter-and 
certain attachments to the voucher. 


[B-158112] 


Transportation—Dependents—Military Personnel—Veseel and 
Port Changes 


A Navy member who upon reenlistment and prior to a July 27, 1963 transfer to 
a new permanent station returns on leave to his home of record, the Philippine 
Islands, where he married, and who on July 15, 1964 is transferred to another 
vessel at the same port is entitled to the transportation of his wife and child, 
if the child was his dependent on July 27, 1963, and household goods from the 
Philippines to the home port of the vessels, pursuant to paragraphs M7011-4 
and M8250-4 of fhe Joint Travel Regulations incident to his first permanent 
duty station assignment upon reenlistment; however, the dislocation allowance 
authorized by 37 U.S.C. 407, a dependent’s transportation that accrues only when 
the dependents are authorized to move, is not payable to the member either 
incident to the travel of his dependents to his first duty station, or incident to 
his transfer from one vessel to another with the same home port, no permanent 
change of station having been involved in the vessel transfer. 
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To J. S. Guenther, Department of the Navy, February 2, 1966: 


Further reference is made to your letter dated September 21, 1965, 
and enclosures, requesting an advance decision (PDTATAC Control 
No. 65-35) as to the legality of payment of dislocation allowance and 
transportation of dependents and household goods to Cesar T. Lavina, 
476 33 33, DK2, USN, in the event of their movement to the home port 
of the vessel to which he is now assigned, under the circumstances 
described. 

In this letter you say that Mr. Lavina reenlisted May 28, 1963, as 
a third class with over 4 years of active service while assigned to the 
Naval Receiving Station, Brooklyn, New York, and that he took leave 
in the Philippines from May 29, 1963 to August 26, 1963. You also 
say that while he was on leave he was married on July 14, 1963, and 
that his family remained in the Philippines which, it appears, is his 
home of record. By Order No. 325-64. prepared July 27, 1963, Mr. 
Lavina was transferred from the U.S. Naval Receiving Station, Naval 
Base, Brooklyn, New York, to the U.S.S. Long Beach (CGN 9) for 
duty, to report not later than August 28, 1963. By Order No. 376-64 
prepared July 15, 1964, Mr. Lavina was transferred from the U.S.S. 
Long Beach (CGN 9) to the U.S.S. Lawrence (DDG-4) for duty, to 
report not later than July 29, 1964. You also say in your letter of 
September 21, 1965, that Norfolk is the home port of both vessels. It 
appears that Mr. Lavina’s dependents are still located in the 
Philippines. 

Section 406 of Title 37, U.S. Code, provides that a member of a 
uniformed service who is ordered to make a change of permanent 
station is entitled to transportation’ of his dependents, baggage and 
household effects (including packing, crating, drayage, temporary 
storage, and unpacking) subject to such conditions and limitations, 
and to and from such places, as prescribed by the Secretaries con- 
cerned. Paragraph M3003-1 of the Joint Travel Regulations, promul- 
gated pursuant to this authority, provides that a permanent change 
of station includes the change from home or from the place from which 
a member is ordered to active duty. Paragraph M7011-4 of the regu- 
lations, Change 123, dated February 1, 1963, provides that a member 
who is separated from the service or relieved from active duty for the 
express purpose of continuing on active duty (other than expiration 
of enlistment or prescribed term of service) in the same or another 
status, or in the same or in another of the uniformed services, is not 
entitled to transportation of dependents in connection therewith, but 
that this prohibition will not be construed as denying transportation 
of dependents when a member is transferred on a permanent change 
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of station in conjunction with reentry into or continuance in the serv- 
ice. Paragraph M8259-4 of the Joint Travel Regulations contains 
similar provisions for the transportation of household goods. Since 
Mr. Lavina was married prior to the effective date of his orders trans- 
ferring him to the U.S.S. Long Beach (CGN-9), his first permanent 
duty station under his reenlistment, he is entitled to the transportation 
of his wife and child (if the child was his dependent on the effective 
date of the orders of July 27, 1963), and household goods from his 
home of record in the Philippines to the home port of that vessel at 
Norfolk. See 33 Comp. Gen. 131; id. 136; B—119374, August 5, 1954. 
It is not clear from your letter of September 21, 1965, whether Mr. 
Lavina or his wife had a child at the time of their marriage on July 
14, 1963, or if the child was born to or adopted by them later. 

Section 407 of Title 37, U.S. Code, authorizes payment of a dis- 
location allowance, under regulations promulgated by the Secretary, 
to a member of a uniformed service whose dependents make an “au- 
thorized move” in connection with his permanent change of station, 
but provides that a member is not entitled to payment of the disloca- 
tion allowance when ordered from his home to his first duty station 
or from his last duty station to his home. The dislocation allowance 
is a dependent transportation benefit and accrues only when de- 
pendents are authorized to move. 36 Comp. Gen. 113. It seems clear, 
therefore, that unless dependents are authorized to move incident to 
a changed duty assignment of the member, there has been no permanent 
change of station for dislocation allowance purposes. As required 
by the law, paragraph M9003-3 of the Joint Travel Regulations pro- 
vides that the dislocation allowance will not be payable in connection 
with permanent change-of-station travel performed from home or 
from place from which ordered to active duty to first permanent duty 
station upon appointment, called to active duty, enlistment, reenlist- 
ment or induction. 

In accordance with 37 U.S.C. 411(d), a permanent duty station, 
insofar as transportation of dependents and household goods is con- 
cerned, is defined in paragraph M1150-10 of the Joint Travel Regula- 
tions as the home port or home yard of a vessel or of a ship-based 
staff to which a member is assigned or attached for duty other than 
temporary duty or temporary additional duty. Therefore, Mr. La- 
vina’s first, permanent duty station under his reenlistment for de- 
pendent transportation purposes was the home port of the U.S.S. 
Long Beach (CGN-9) at Norfolk and he is not entitled to dislocation 
allowance incident to the movement of his dependents to that station. 
No permanent change of station for purposes of dependent transporta- 
tion benefits is involved when a member is transferred from one vessel 
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to another with the same home port. 43 Comp. Gen. 639. The orders 
of July 15, 1964, transferred Mr. Lavina from the U.S.S. Long Beach 
(CGN-9) to the U.S.S. Lawrence (DDG-4), both vessels having 
Norfolk as the home port. Hence, these orders did not affect the status 
of Norfolk as Mr. Lavina’s first duty station for purposes of the dis- 
location allowance and under the express provisions of 37 U.S.C, 407, 
no right to dislocation allowance accrues incident to travel of depend- 
ents from home to first duty station. Consequently, payment of a 
dislocation allowance to Mr. Lavina is not authorized. 
Mr. Lavina’s original orders are returned herewith. 


[B-158218] 


Transportation—Baggage—Military Personnel—Unaccompanied 
Personal Effects 


The cost of shipping the personal effects of Navy members to and from a vessel 
that is away from its home port and home yard, effects that normally would 
accompany a member to his permanent change of station but for the circum- 
stances of the travel, may be paid without regard to the permanent change-of- 
station allowance for household goods, or to the fact that the cost of the ship- 
ment will exceed the cost of shipment from the old home yard or port to the 
new home yard or port, and the Joint Travel Regulations may be amended to 
provide, within authorized weight allowances, for the transportation of the 
personal effects incident to the transfer of a member to and from a permanent 
duty station aboard ship, the broad authority in 37 U.S.C. 406 for the trans- 
portation of baggage and household effects on a permanent change of station 
covering both the movement of effects for use ashore by dependents and those 
personally required by a member, and the definition of “permanent station,” 
pursuant to section 411(d), recognizing a member has two duty stations—one 
aboard ship and the other the base ashore for his dependents. 


To the Secretary of the Navy, February 7, 1966: 


Reference is made to letter dated December 8, 1965, from the Assist- 
ant Secretary of the Navy, forwarded here by the Per Diem, Travel 
and Transportation Allowance Committee on December 13, 1965, 
requesting a decision whether the Joint Travel Regulations may be 
amended to provide for shipment at Government expense of personal 
effects of members transferred to or from a vessel under the circum- 
stances described below. A copy of the proposed regulations was 
attached. The request was assigned Control No. 65-38 by the Per 
Diem, Travel and Transportation Allowance Committee. 

It is stated in the letter that members of the Department of the 
Navy are frequently transferred (permanent change of station) to 
or from a vessel during a period when it is away from the home port 
and home yard; that in many instances the vessel is overseas; that 
when the mode of travel to the location of the vessel is commercial or 
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MATS aircraft, and perhaps includes a portion of the travel by 
tactical aircraft and transfer at sea from ship to ship, the amount of 
personal effects which may be carried as accompanying baggage is 
drastically reduced; that, consequently, the balance of the personal 
effects must be shipped as a part of the member’s permanent change- 
of-station allowance for household goods; that this procedure creates 
an undesirable situation in that any cost for the shipment which is in 
excess of that from the old home yard or port to the new home yard 
or port must be borne by the member; and that although Joint Travel 
Regulations (paragraph M8009) permits a member to request ship- 
ment to and from any point, the member must bear the excess cost 
of such shipment which is greater than that allowed from the old to 
the new station (home port). 

Also, it is pointed out that considering the limitation on the ship- 
ment of personal effects incident to travel by air, the absence of a 
regulatory provision to cover the situation discussed herein causes a 
financial burden to the member incident to compliance with his travel 
orders which should be considered to be an obligation of the 
Government. 

Further it is reported that numerous requests are being received by 
the Department of the Navy to ship personal effects to the vessel to 
which the member is ordered to report or from the vessel from which 
the member is ordered to be detached. Such requests it is stated origi- 
nate as a result of situations encountered as mentioned above and the 
prevailing limitations under current regulations. 

The proposed amendment is intended to provide relief in these cir- 
cumstances and, as we understand it, would authorize, within author- 
ized weight allowances, the transportation of the baggage and personal 
effects which normally would accompany the member for his personal 
use to and from his duty station on board a vessel without regard to 
the distances between the old home yard or home port of the vessel 
or the permanent duty station and the new home yard or home port 
of the vessel or the new permanent duty station. 

Section 411(d) of Title 37, U.S. Code, provides in pertinent part 
that the Secretary concerned shall define the words “permanent sta- 
tion,” which definition shall include a shore station or the home yard 
or home port of a vessel to which a member of the uniformed services 
may be ordered, and that an authorized change in the home yard or 
home port of such a vessel is a change of permanent station. Para- 
graphs M1150-10a and M3050 of the regulations and decisions of this 
Office recognize that a vessel is the permanent station of a member who 
is assigned to duty on board such vessel and that the home yard and 
home port of the vessel are permanent stations for the purpose of 
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transportation of dependents and household effects. 44 Comp. Gen. 
262. In this regard paragraph 4054, Navy Travel Instructions, states 
that for members stationed aboard a ship, the ship and not the home 
yard or home port is the permanent duty station for the purpose of 
determining the member’s travel allowances. 

Thus it has been recognized that a member assigned to a vessel has 
two duty stations; (1) his own aboard the ship, carrying with it a right 
to mileage and other travel allowances for himself, measured to the 
ship itself and (2) the home yard or home port of the vessel for the 
purpose of establishing a base ashore for dependents, carrying with 
it travel and transportation allowances for movement of dependents 
and household effects. In the situation of a member who is assigned 
to duty on board a vessel, the present regulations are predicated on 
the need for household effects at the home established by the member 
for his dependents. We have held generally under existing regula- 
tions that a right to transportation of household effects (including 
baggage) accrues for members assigned to a vessel only upon a change 
in home yard or home port of the vessel, and reimbursement for the 
movement of such effects is authorized from the old home port or home 
yard to the new home port or home yard or between other points at 
no greater cost. 43 Comp. Gen. 639 and compare 45 Comp. Gen. 159. 

However, the provisions of 37 U.S.C. 406 authorizing the transporta- 
tion of baggage and household effects on permanent change of station 
to and from such places prescribed by the Secretaries concerned, 
clearly are broad enough to cover not only the movement of effects 
destined for use ashore by the member’s dependents but also the move- 
ment of effects required by the member for his personal use aboard the 
vesse] to which assigned. Nothing in such provisions, or in 37 U.S.C. 
411(d), would appear to require a conclusion that the shipment at 
Government expense of the personal effects required for use on board 
the ship may not be made to the new duty station regardless of the 
home port or home yard concerned, if their shipment is not otherwise 


restricted. Accordingly, we see no reason for objection to the pro- 


posed amendment to the Joint Travel Regulations. 
The question is answered accordingly. 


[B-158370] 


Officers and Employees—De Facto—Lawful Position 


Employees who are appointed or promoted to positions which have not been 
authorized or established and therefore do not exist may not be regarded 
as in a de facto status which arises by reason of erroneous appointments to 
existing positions and, therefore, such employees may not retain the compensa- 
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tion received prior to discovery that an appointment to a nonexisting position 
had been made. 


To the Postmaster General, February 7, 1966: 


This is in reply to your letter of January 18, 1966, requesting a 
decision as to the liability of Mr. Walter W. Taylor and other employ- 
ees for refund of compensation arising out of erroneous personnel 
actions. 

Your letter is quoted in part as follows: 


On July 31, 1964, the postmaster prepared a POD Form 50, promoting Mr. 
Taylor from level 4 clerk to level 5 assistant to the postmaster, effective Au- 
gust 15, 1964. During the annual review of positions, it was discovered that 
the position of assistant to the postmaster had not been authorized and that 
the established criteria for establishing such a position had not been met. The 
promotion was cancelled on September 8, 1965, and Mr. Taylor was requested to 
refund $391.69, the difference between the amount paid him at level 5 and the 
amount he should have been paid at level 4. 

Mr. Taylor believes that he should not be required to refund the amount 
paid him at level 5, since he performed the duties required of him and he had 
no knowledge that the postmaster had not followed the proper procedure in 
processing his promotion. 

Our attention has been called to your decisions B—82805, dated March 14, 1949, 
and B-88861, dated September 21, 1949, wherein it was held that where admin- 
istrative personnel actions are found after a substantial period of time to be 
erroneous upon post audit but not due to bad faith or fraud, either on the part of 
the employee or the administrative officials, the employee properly may be 
considered as serving in a de facto status under the unauthorized personnel 
action and may be permitted to retain compensation received prior to the time 
the error was brought to tthe attention of the administrative officials. Under 
the circumstances, in this case would Mr. Taylor be required to refund the amount 
paid him at level 5? 


In the instant case the employee was appointed to a position that 
had not been authorized and the requisite criteria for which had not 
been established. The position, therefore, did not exist and his ap- 
pointment to it was without legal effect. While an employee under a 
color of authority may occupy an existing legal position and thus 
achieve a de facto status there can be no de facto status if the position 
which he purportedly occupies does not legally exist. 

In a case involving the illegal appointment of a Navy mail clerk 


serving in the Marine detachment in Peking, China, this office deter- 
mined that: 


The status of claimant was not that of a de facto mail clerk for the reason 
that there can be no officer—either de jure or de facto—if there be no office to 
fill, the indispensable basis for a de facto officer being a de jure office. 23 Comp. 
Dec. 320; Norton v. Shelby Co., 118 U.S., 425; and McOClaughry v. Deming, 186 


U.S., 49, 64. 


See 3 Comp. Gen. 647. 

In our decision dated March 14, 1949, 28 Comp. Gen. 514, cited in 
your letter, it was determined that upon post audit by the Civil Service 
Commission of erroneous but bona fide appointments to ewisting posi- 
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tions no repayment of compensation would be required. In the in- 
stant case Mr. Taylor was not appointed to an existing position. 

The decision set forth in B-88861, dated September 21, 1949, to 
which you refer, involves the question of liability for overpayment 
of compensation on the part of the Superintendent of Mails at Walnut 
Creek, California. In that case the position had been authorized by 
the Department but the postmaster at Walnut Creek failed to submit 
the appointment papers to the Department for prior approval. As in 
the decision of March 14, 1949, no refund of compensation was required 
since the appointment was to an existing position. This is the factor 
that distinguishes it from the instant case. 

On the basis of the foregoing it can only be concluded that Mr. 
Taylor is liable for the overpayment to him resulting from the er- 
roneous appointment to level 5 assistant. See 29 Comp. Gen. 75. 


[B-158180] 


Contracts—Payments—Progress—W ithholdings 


Although the Government may retain more than the 10 percent provided by the 
progress payment clause of a contract for the construction of a Coast Guard cutter 
to secure payment of both accrued and anticipated liquidated damages pursuant 
to its right of set-off—a right that is not diminished by the contractor's right to 
progress payments—to avoid jeopardizing continued performance under the con- 
tract, monies in addition to the 10 percent retained under the progress payment 
clause should not be withheld, and the percentages retained to insure the Govern- 
ment in case of default—and failure to deliver the cutter on time is a default— 
may be applied in satisfaction of the liquidated damages assessed, and in event 
retained percentages prove inadequate to cover future liquidated damages assess- 
ments, the surety under the performance bond will be liable if the contractor is 
unable or unwilling to make payments, and the assignment of monies due the 
contractor under the contract requiring progress payments to be made to the 
assignee bank, does not operate to affect the rights of the Government. 


To the Commandant, United States Coast Guard, February 9, 1966: 


Reference is made to the letter of December 10, 1965, with en- 
closures, from your Comptroller requesting an advance decision on 
the propriety of withholding additional monies from progress pay- 
ments being made to the Christy Corporation under contract No. Tcg- 
59,930—A, for the purpose of securing payment of both accrued and 
anticipated future liquidated damages assessed under the contract. 

The subject contract, for the construction of a medium endurance 
210 foot Coast Guard cutter, was awarded to Christy on November 13, 
1963, with delivery scheduled for May 14, 1965. In March 1964, the 
contractor requested that the delivery date be extended 101 days. 
The contracting officer agreed to grant an extension of 87 days which 
was rejected. Thereafter, the contracting officer rendered a final 
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decision pursuant to the Disputes clause of the contract extending 
the delivery date to August 9, 1965, which was subsequently modified 
to August 10, 1965, by Supplemental Agreement No. 31 to the contract. 
This decision has been appealed by the contractor to the Contract 
Appeals Board, where it is presently pending. 

Although the cutter has not been completed and delivered to date, 
the contract has not been terminated and the contractor is continu- 
ing construction. The Coast Guard estimates that construction 
will be completed on or about April 1, 1966, whereas the contractor 
contemplates completion in mid-February 1966. 

The contract contains a liquidated damages clause which provides 
that the contractor shall pay the Government $1,000 per day for each 
calendar day of delay in completion and delivery of the cutter. The 
contract also includes a progress payments clause which provides that 
the contractor shall be paid, upon submission and approval of invoices, 
90 percent “of an amount determined by applying to the contract 
price * * * thestage of completion * * *.” Invoices have been sub- 
mitted and paid monthly. 

The original contract price was $1,998,103, but has been increased by 
modifications to $2,011,882.45. Progress payments on gross billings of 
$1,314,421.65 through October 31, 1965, total $1,182,979.48, leaving a 
balance of $131,442.17 earned by the contractor but unpaid. We have 
been informally advised that invoices for November and December 
have been submitted and are under consideration. -At the time of the 
last progress payment, October 31, 1965, $82,000 in liquidated damages 
had accrued since August 10, 1965, the extended delivery date. 
Although the contracting officer put the contractor on notice on 
August 11, 1965, of the passing of the delivery date, and advised that 
consideration would be given to withholding additional monies for 
liquidated damages, progress payments without additional deductions 
were continued because it was felt that the contractor’s continued per- 
formance, which would be threatened by additional withholdings, 
would be to the Government’s interest. On December 2, 1965, the 
Government received notice from the Marshall and Ilsley Bank of 
Milwaukee that all the monies due or to become due to the contractor 
from the Government under the contract have been assigned to it pur- 
suant to the provisions of the Assignment of Claims Act of 1940, 31 
U.S.C. 203, 41 U.S.C. 15. 

Since there is a strong possibility that an amount equal to 10 percent 
of the contract price being withheld pursuant to the progress payments 
clause will not be sufficient to cover liquidated damages at the time the 
contract is completed, you request our decision on the propriety of 
withholding additional sums. As pointed out in the Comptroller’s 
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report, if construction is not completed until April 1, 1966, as the Coast 
Guard estimates, $233,000 in liquidated damages will have accrued. 
Based on the current contract price of $2,011,882.45 the maximum 
amount of withholdings under the progress payments provisions will 
be $201,188.25, approximately $32,000 short of the accrued liquidated 
damages. However, if construction is completed within the time con- 
templated by the contractor, the liquidated damages will approximate 
$190,000, in which case the progress payments withholdings will be 
sufficient to cover the liquidated damages. 

Specifically, our decision is requested regarding the following 
questions: 

a. Assuming there is not a legal requirement to do so, should the contracting 
officer nevertheless withhold sufficient funds to cover the accrued liquidated 
damages in the instant case? 

b. If monies are to be withheld is it necessary that the contracting officer com- 
mence the withholding the moment the delivery date passes, when there is suffi- 
cient balance remaining in the contract to cover the anticipated accrual? 

c. When a contract contains both a payment clause, which requires a percent- 
age withholding from each billing, and a liquidated damages clause, can the 
monies withheld under the payment clause be considered for the purpose of with- 
holding monies to cover accrued liquidated damages? (All but 3% of the contract 
price is payable upon partial acceptance of the vessel by the Government and this 
3% is payable upon final acceptance.) 

d. If monies should be withheld, what procedure is most appropriate—the 
methods noted in questions (b) and (c) or some other procedure? 

Although there is no legal requirement to withhold funds in addition 
to those retained under the progress payments clause to cover accrued 
liquidated damages, as assumed in your first question, we believe the 
Government has the right to do so if it is considered necessary and 
expedient. By the terms of the contract, the failure of the contractor 
to deliver the cutter within the time specified, as extended, was a default 
(Article 11(a) (i)) entitling the Government to be paid a $1,000 per 
day as liquidated damages in lieu of actual damages for each calendar 
day of delay. The right of the Government to “apply the unappro- 
priated money of [its] debtor, in [its] hands, in extinguishment of the 
debts due to [it]” has long been recognized. United States v. Munsey 
Trust Co., 332 U.S. 234. This right of set-off is not diminished by the 
contractor’s right to progress payments. The progress payments pro- 
vision of the contract does not unconditionally require monthly pay- 
ments for the value of the work performed during the preceding 
month, but is subject to the rights of the Government under the contract 
and conditioned upon performance by the contractor of its contractual 
obligations. Modern Industrial Banks v. United States, 101 Ct. Cl. 
808. 

Notwithstanding the foregoing, for the following reasons we do 
not believe it is either necessary or expedient for the Government to 
exercise its right of set-off at this point or to withhold more than the 
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10 percent presently retained under the progress payments clause. 
First, the retained percentages are withheld for the purpose of in- 
suring performance by the contractor and, in the case of default, to pro- 
tect the interests of the Government. Since the failure of the con- 
tractor to deliver the cutter on time is as much a default as would be 
its failure to deliver a workmanlike product, the retained sums may be 
applied in satisfaction of liquidated damages. See 40 Comp. Gen. 
85, 87 and cases cited. Second, although the retained percentages may 
prove inadequate to cover the liquidated damages which may eventu- 
ally be assessed, the Government may look to the surety on the con- 
tractor’s performance bond for satisfaction of any claims it has against 
the contractor arising out of its performance of the contract. Under 
such performance bond, the surety has agreed to pay the penal sum 
specified if the contractor does not “truly perform and fulfill all the 
undertakings, covenants, terms, conditions, and agreements of said 
contract during the original term of said contract and any extensions 
thereof * * *” Therefore, if the contractor’s delay in delivering the 
cutter is inexcusable, and therefore a default entitling the Govern- 
ment to liquidated damages, the surety will be liable for their payment 
if the contractor is unable or unwilling to make payment. 31 Comp. 
Gen. 428, 430; American Employer’s Insurance Company v. United 
States, 91 Ct. Cl. 231. Moreover, since the withholding of additional 
sums may jeopardize the contractor’s continued performance and re- 
sult in further delay, it would appear to be expedient to continue the 
full progress payments. 

The fact that the monies due the contractor have been assigned to 
a bank will, of course, mean that the progress payments should be 
made to the assignee bank. However, the assignment does not operate 
so as to affect the rights of the Government as heretofore stated. 
Modern Industrial Bank, supra. 

We trust the foregoing will serve the purpose of your inquiry. 


[B-157084] 


Bids—Two-Step Procurement, Etc.—Technical Proposal Defi- 
ciencies—Time for Correction 


Where the contracting officer after the opening of bids under the second step of 
a procurement for equipment becomes aware of a deficiency in the technical 
proposal of the firm offering the lowest price, the invitation for bids having been 
issued without any discussion with the only two firms submitting the unpriced 
technical proposals solicited, the acceptance after bid price disclosure, with or 
without price revision, of a substitute item requiring clarification and revision 
in order to conform to specifications would not only afford the low bidder an 
unfair advantage, prejudicial to the other bidder, but would be contrary to the 
two-step procurement procedure prescribed by paragraphs 2-508.1(d) and (e) 
of the Armed Services Procurement Regulation, which contemplating that not 
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all technical proposals will be fully acceptable as originally submitted, permits 
the revision of technical proposals during first-step negotiations to make them 
acceptable prior to proceeding with second-step negotiations, and the deviation 
affecting price, quality, or quantity is a major deviation requiring bid rejection. 


To the Secretary of the Navy, February 10, 1966: 


Reference is made to reports dated October 5 and December 20, 
1965, from the Director of Contracts, Bureau of Ships, relative to a 
protest by Lear Siegler, Incorporated, against consideration of a bid 
submitted by the Motek Division of Memcor, Incorporated, formerly 
Model Engineering and Manufacturing Corporation (Montek-Mem- 
cor), under Invitation for Bids (IFB) No. 600-977-65-S, issued June 
7, 1965, by the Navy Purchasing Office (NPO). 

The IFB represents the second step in a procurement of 43 packages 
(five items to each package) of technical equipment for upgrading of 
the AN/URN-3 and 3A and AN/SRN-6 Tactical Air Navigation 
(TACAN) equipment, hereinafter called URN-3 equipment, on Navy 
ships. The URN-3 equipment furnishes range and asimuth (distance 
and bearing) information to aircraft and incorporates various special 
test equipment, which is to be improved or replaced by the equipment 
being procured under the IF B. 

As the first step in the procurement, NPO issued to all sources on the 
appropriate bidders’ list a request letter dated April 2, 1965, soliciting 
unpriced technical proposals on the equipment in accordance with 
Exhibit “A”, Requirements and Criteria of Technical Proposal P.R. 
627G3-57434(Q), and Exhibit “B”, the contemplated invitation for 
bids, which was not changed for the second step of the procurement. 
The request letter advised prospective bidders that only those firms 
offering technically acceptable proposals would be issued IF Bs in the 
second step. The protest relates to only one of the five items in the 
equipment package, an oscilloscope designated as Item No. 4 in the 
IFB. 

Paragraph A of Exhibit “A” sets forth the general requirements 
for the technical proposal, which, in essence, are that the proposal shall 
be sufficiently detailed to make a thorough evaluation of the proposed 
equipment and a sound determination that it will have a reasonable 
likelihood of meeting the requirements and objectives of the Govern- 
ment as set forth in the specifications. Paragraph B lists five major 
elements for incorporation in the technical proposal, including en- 
gineering approach and technical methods proposed to meet the per- 
formance requirements and design objectives of Specification SHIPS- 
T-4792. Paragraph C states that acceptability of each technical 
proposal will be based on its compliance with the requirements of 
Paragraphs A and B and on an engineering evaluation that the pro- 
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posed equipment will have a reasonable likelihood of meeting the re- 
quirements and objectives set forth in the specifications. 

Exhibit “B” includes the following pertinent statement on Schedule 
page 14: 
PRODUCTION EQUIPMENT: Items 1 thru,5 shall be in accordance with Bu- 
reau of Ships Contract Specification SHIPS—-T-4792 dated 20 July 1964 modified 
as set forth below, and the Contractor’s Technical Proposal and any amendments 
thereto submitted in response to Request for Unpriced Technical Proposals P.R. 
627G3-57434(Q) dated 2 April 1965, provided that in the event of any incon- 


sistency between said specification as so modified and said proposal, the former 
shall govern. * * * 


A copy of Specification SHIPS-T-4792 was enclosed with the exhibits. 

On May 18, the closing date for receipt of technical proposals, only 
two proposals, one from Lear Siegler and one from Montek-Memcor, 
had been received. The Navy engineering evaluation panel found no 
major areas of inadequacy in either proposal and therefore recom- 
mended that an IF'B be issued to each firm. Accordingly, without 
any discussion, written or oral, of the respective proposals with either 
firm, both proposals were found to be acceptable and the IFB was 
issued to Lear Siegler and Montek-Memcor on June 7. 

On June 23, bids were opened as scheduled. Montek-Memcor’s bid, 
quoting a total price of $323,883, was lower by $33,970 than Lear 
Siegler’s bid quoting a total price of $357,803. On the same date, Lear 
Siegler dispatched to our Office a telegram protesting award to any 
other bidder and stating that Lear Siegler was the only bidder who was 
responsive to the IFB. In a supplementary letter of June 25, Lear 
Siegler stated that the oscilloscope which Montek-Memcor proposed to 
use would not meet the specification requirements in several designated 
areas. The letter includes the following statements: 

It is our understanding that Montek’s technical proposal, proposed the use of 
Tektronix Inc. Oscilloscope Model 422, modified. This information was gleaned 
from discussions with Tektronix Inc. from whom LSI requested a quotation on 
their Model 422 Oscilloscope modified to meet the above mentioned specification 
requirements. Tektronix advised LSI however, that although Montex was pro- 
posing the use of the Model 422 Oscilloscope modified, on the same procurement, 
that, in actuality, the Model 422 Oscilloscope could not be modified to meet the 
more stringent requirements of specification SHIPS—T-4792. 

Accordingly, Lear Siegler contends that Montek-Memcor’s bid should 
be rejected as nonconforming to the specifications in step one of the 
procurement. 

In the light of Lear Siegler’s statements and since Montek-Memcor’s 
price on the oscilloscope (unit $2,249, total $96,707), which was lower 
by $58,953 than Lear Siegler’s total price of $155,660 (unit price 
$3,620) on the item, was considered to be too low for an oscilloscope 
which would meet the specifications even with modifications, it ap- 
peared that there might be a mistake in either the model or type of 
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oscilloscope Montek-Memcor proposed to furnish or in the price quoted 
by Montek for the item. Accordingly, the Bureau of Ships, as au- 
thorized by Armed Services Procurement Regulation (ASPR) 2- 
406.1, addressed a letter to Montek-Memcor on June 29, pointing out 
the possible mistake and requesting information as follows: 

(i) what model or type Tektronix oscilloscope was proposed, 

(ii) what are the modifications to this oscilloscope proposed to be made, 


(iii) who will accomplish the modifications, and 
(iv) whether a mistake was made in the price quoted for Item 4, the 


oscilloscope. 

In this connection, the Bureau states that in Montek-Memcor’s 67- 
page technical proposal, it had identified the oscilloscope as its MM- 
505 and had described the item, in general, as “a 15 Mc transistorized 
special purpose oscilloscope, designed specifically for use with TACAN 
transponder systems and meets the requirements of SHIPS-T- 
4792. * * *” Tt is further stated that nowhere did Montek-Memcor’s 
technical proposal indicate the model or type number of the oscillo- 
scope as unmodified, nor did it set forth the modifications already 
made or to be made. 

Montek-Memcor’s reply to the Bureau confirmed its total bid price 
but made no reference to its unit or total oscilloscope prices. The item, 
however, was identified as the Tektronix Model 422 with five specified 
improvements. In addition, Montek-Memcor made the following 
pertinent statements: 


Based upon the Bureau’s acceptance of subject technical proposal which was 
submitted in response to the referenced two-step procurement, we have demon- 
strated that we can meet the technical requirements of SHIPS-T-4792. The 
Tektronix oscilloscope that MEMCOR/Montek proposes to provide will meet 
the Oscilloscope ( )/URN-3 requirements called for in SHIPS-T-4792. 

Following receipt of Montek-Memcor’s reply, the Bureau made a de- 
tailed engineering analysis of the Tektronix Type 422 oscilloscope, 
which indicated that to meet the Bureau’s specification requirements 
the necessary modifications would total twenty rather than only five 
as contemplated by Montek-Memcor; also, some of such modifications, 
in the engineering and technical judgment of the Bureau, would be so 
extensive as to be inconsistent with good engineering practice, would 
be impracticable, and would result in an oscilloscope of questionable 
design for its intended purpose of improving the existing oscilloscope 
of the URN-3. Therefore, the Bureau concluded, even assuming that 
Montek-Memcor proposed to have all twenty necessary modifications 
made, its proposal to supply a modified Tektronix Type 422 oscillo- 
scope is technically unacceptable. 

In a letter dated September 7 to the Bureau, Montek-Memcor stated 
that it would furnish a modified Tektronix Type 647 oscilloscope in 
lieu of the modified Type 422 originally offered. The offer was re- 
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peated in a letter dated October 22 to our Office, in which Montek- 
Memcor rebuts Lear Siegler’s statements concerning the areas in which 
u modified Type 422 oscilloscope would not be acceptable; contends 
that questions concerning compliance of its proposal with the Bureau’s 
specification should have been raised prior to the issuance of the IFB; 
and assures that the Tektronix Type 647 oscilloscope will meet all of 
the requirements of Specification SHIPS-T-4792. 

Concerning Montek-Memcor’s technical proposal offering the Tek- 
tronix ‘Type 422 oscilloscope, the Bureau states: 

* * * we regret that clarification of Montek’s original technical proposal was 
not sought. If such information had been included in Montek’s original Tech- 
nical Proposal or been furnished pursuant to action taken by the Bureau to 
obtain clarification, the proposal would have been determined to be technically 
unacceptable, but Montek would then have been afforded an opportunity, as 
part of the first step, to revise its technical proposal to make it fully, acceptable. 

The Bureau further states that the Mid-1966 Tektronix catalog lists 
its Type 422 oscilloscope, with certain accessories, at $1,325 and its 
Type 647 oscilloscope, less probes and accessories, at $2,925. Accord- 
ingly, the list price of the Type 647 is more than twice the list price of 
Type 422 and is also substantially in excess of the unit price of $2,249 
quoted in Montek-Memcor’s technical proposal and in its bid for a 
modified Type 422. Therefore, it is stated, should Montek-Memcor 
furnish the Type 647, it will be furnishing a more expensive item and, 
in effect, will be reducing its bid price. 

Regarding the suitability of the Type 647 oscilloscope, the Bureau 
states that even with necessary accessories, which are not included in 
the Tektronix designation “Type 647,” the item requires modifications 
to meet all the requirements of the- Government specification. Ac- 
cordingly, before any award could be made to Montek-Memcor, it 
would be necessary to clarify the details of its substitute offer and to 
revise the technical proposal to make it acceptable. However, pend- 
ing our decision on the Lear Siegler protest, the Bureau has not dis- 
cussed such matters with Montek-Memcor. 

The principles and procedures governing two-step advertised pro- 
curements are set forth in Section II, Part 5, ASPR. ASPR 2-503.1 
(d) and (e), Revision 14, December 1, 1965, provide as follows: 

(d) Technical evaluation of the proposals shall be based upon the criteria 
contained in the request for technical proposals and such evaluation shall not 
include consideration of capacity or credit as defined in 1-705.4. Upon com- 
pletion of the technical evaluation, each proposal shall be categorized as ac- 
ceptable or unacceptable. Proposals shall not be categorized as unacceptable 
when a reasonable effort on the part of the Government to obtain clarification 
or additional information could bring the proposals to an acceptable status and 
thus increase competition. The contracting officer shall arrange for any nec- 
essary discussions with sources submitting technical proposals. When after 
discussion, clarification, and submission of necessary documentation for incor- 


poration in the proposal, technical proposals are determined to be acceptable, 
they shall be so categorized. If, however, it is determined at any time that a 
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technical proposal is not reasonably susceptible to being made acceptable, it should 
be classified as unacceptable and further discussion of it is unnecessary. 

(e) Upon final determination that a technical proposal is unacceptable, the 
contracting officer shall promptly notify the source submitting the proposal of 
that fact. The notice shall state that revision of his proposal will not be con- 
sidered, and shall indicate, in general terms, the basis for the determination for 
example, that rejection was based on failure to furnish sufficient information 
or on an unacceptable engineering approach. 


The same language was used in ASPR 2-503.1(c) and (d), Revision 
8, November 1, 1964, and Revision 12, August 1, 1965. 

From the foregoing, it is apparent that the two-step procurement 
procedure contemplates that not all technical proposals will be fully 
acceptable as originally submitted, and, therefore, during the first 
step negotiations are permitted, where possible, for the purpose of 
revising technical proposals to make them acceptable prior to the con- 
duct of the second step of the procurement. The basic question for 
our determination, therefore, is whether such procedure may be em- 
ployed where the contracting officer first becomes aware of a deficiency 
in a technical proposal after the bids have been submitted and opened 
under step two of the procurement. 

The facts set forth show that Montek-Memcor’s technical proposal 
was deficient to the extent that the Tektronix Type 422 oscilloscope, 
even with modifications, would not meet the requirements of Specifica- 
tion SHIPS-T-4792 as provided in the IFB designated as Exhibit 
“B” in the first step of the procurement. Such deficiency could, of 
course, have been corrected if it had been noted by either the bidder 
or the contracting officer prior to the opening of bids under step two. 
Further, it would appear that Montek-Memcor may well have been 
obligated, under the “Production Equipment” provisions of Exhibit 
“B” quoted above, to furnish an oscilloscope which did meet the 
requirements of Specification SHIPS-T-4792 if the contracting officer 
had awarded a contract to Montek-Memcor without notice of the error 
in its technical proposal. However, once the contracting officer was 
placed on notice that Montek-Memcor had based both its technical 
proposal and its bid price upon the erroneous assumption that the 
Tektronix Type 422 oscilloscope could be modified to meet Specifica- 
tion SHIPS-T-4792, it is our opinion that he could not, by an award 
based upon such bid price, obligate Montek-Memcor to furnish an 
oscilloscope which did meet the specification. Nason Coal Company v. 
United States, 64 Ct. Cl. 5383; Saligman et al. v. United States, 56 F. 
Supp. 505. Whether the technical proposal may now be revised at the 
bidder’s request, so as to obligate Montek-Memcor to meet the specifica- 
tions at its bid price, therefore requires consideration of whether such 
revision would be so material as to be prejudicial to the rights of the 
other bidder. In this connection the rule is well settled that any 
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deviation from the requirements of the specifications which affects 
the price, quality or quantity of the items bid upon must be considered 
a major deviation requiring rejection of the bid. 30 Comp. Gen. 179; 
40 id. 679. From the comparative pricing data of the Tektronix Types 
422 and 647 oscilloscopes as set out above, we must conclude that 
Montek-Memcor’s bid price should certainly have been higher if it 
had been based upon furnishing a modified Type 647, and that such 
increase may well have been sufficient so that its bid price would no 
longer have been lower than that submitted by Lear Siegler. It neces- 
sarily follows that to permit a revision of Montek-Memcor’s technical 
proposal, either with or without a revision in its bid price, after bid 
prices have been disclosed would afford an unfair competitive advan- 
tage to Montek-Memcor and must therefore be considered prejudicial 
to Lear Siegler’s rights. 

In view of the foregoing, it is our opinion that Montek-Memcor’s 
bid must be rejected as nonresponsive to the specification requirements, 
and the protest by Lear Siegler against an award based upon such 
bid is therefore sustained. 

The file forwarded by the Bureau of Ships is returned. 


[B-106270] 


Funds—Foreign—Exchange Rate—Losses—Disbursing Functions 
v. Appropriation Activities 

The loss resulting from a foreign exchange rate fluctuation incident to refund- 
ing the payment made for the purchase of property located in a foreign country, 
the sales agreement having failed of execution, may not be charged to the 
account Gains and Deficiencies on Exchange Transactions, Treasury, estab- 
lished pursuant to the act of December 23, 1944, as amended, 31 U.S.C. 492a-c, to 
relieve disbursing officers of accountability for losses due to exchange rate 
fluctuations incurred in carrying out disbursing functions and providing for 
deposit of gains into the Treasury as Miscellaneous Receipts, and the exchange 
loss not having arisen from a disbursing officer function, but relating to an appro- 


priation program activity is an expense that. must be borne by the appropriation 
initially charged. 


To the Secretary of State, February 11, 1966: 


By letter of January 24, 1966, the Deputy Director, Office of Opera- 
tions, requested our opinion concerning a controversy which has arisen 
between your Department and the Department of the Treasury over 
accounting for the following foreign currency transaction : 

In May of 1962 the Embassy at Cairo, United Arab Republic, made 
payment for a parcel of property in the amount of 125,000 Egyptian 
pounds at an exchange rate of L.E. 0.418696 to $1 constituting a charge 
of $298,545.96 to the appropriation involved. For reasons stated to 
be justifiable, the underlying sales agreement was not executed giving 
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rise in February of 1965 to refund by the payee of the L.E. 125,000 
previously received by him. At the time of refund the rate of ex- 
change between Egyptian pounds and United States dollars was stated 
to have been L.E. 0.435621 to $1 at which rate the refund was stated 
would amount to $288,076.85, resulting in a loss of $10,496.11 due to 
exchange rate fluctuation. (At the given rate of exchange, L.E. 
0.435621 to $1, refund of L.E. 125,000 would, in fact, amount to $286,- 
946.68 for an exchange loss of $11,599.28.) 

Volume IV, Foreign Affairs Manual, Part V, section 323.41 pro- 
vides that : 

Collections in foreign currency of amounts which are due in the same currency 
(see section 323.31) and which are for credit to an account maintained in U.S. 


dollars, shall be converted to their U.S. dollar equivalents at the same rates as 
those used for converting the original foreign currency payments. 


Pursuant to this provision, your Department credited back to the 
appropriation initially charged the full amount of $298,545.96 and 
charged $10,496.11 in exchange loss suffered to the account Gains and 
Deficiencies on Exchange Transactions, Treasury, established pur- 


suant to the act of December 23, 1944, as amended, 31 U.S.C. 492a-. 


The Treasury Department contends that since the incurred exchange 
loss resulted from an administrative collection rather than from a dis- 
bursing officer transaction, it must be borne by the applicable appro- 
priation and may not be charged to the Gains and Deficiencies account. 

In support of the quoted manual provision and of the procedure 


followed by your Department, the Deputy Director relies upon our 
decisions of February 19 and June 27, 1952, B-106270, and February 
26, 1953, 32 Comp. Gen. 370. Apparently, because these decisions are 
phrased, in part, in terms of the amount of currencies required to be 


collected to restore appropriations where overpayments have been 


made, your Department has construed them as requiring recoveries 
and credit to the affected appropriations so as to place the appropria- 
tions in the dollar position they would have been in had the related 
expenditures not been made. However, in speaking of restoring 
appropriations, the decisions were concerned with amounts required 
to be collected to relieve accountable officers of liability for deficiencies 
in their accounts rather than restoration in the sense of establishing 
appropriation dollar amounts in the status quo ante. The following 
extract from the decision of February 19, 1952, makes this clear: 


* * * However, it seems reasonable that where the United States incurs an 
obligation to be liquidated in foreign currencies, the United States would thereby 
assume, in the absence of fraud, any loss incurred in the making of an overpay- 
ment in foreign currencies as a result of depreciation of that currency between 
the date of the overpayment and the date of demand for refund of the over- 
payment. In that case the recovery of the overpayment in foreign currency in 
the kind and number of units actually overpaid, or the recovery in U.S. dollars 
of an amount sufficient to produce, at the rate of exchange current when demand 
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is made, the kind and number of units overpaid, would fully restore the appropri- 
ation so as to relieve a certifying, or disbursing, officer of financial responsibility, 
* * * [Italics supplied.] 


The act of December 23, 1944, as amended, authorized United States 


disbursing officers for official purposes and for accommodation of 
certain classes of persons to cash and negotiate checks, drafts, bills of 
exchange, and other instruments payable in United States and foreign 
currencies, and to conduct exchange transactions involving United 
States and foreign currency and coin, checks, drafts, bills of exchange, 


and other instruments. Net gains in the accounts of disbursing offi- 


cers resulting from such operations are required to be paid into the 
Treasury as miscellaneous receipts, and appropriations are authorized 
as may be necessary to adjust net deficiencies in the accounts of dis- 


bursing officers resulting from such operations. The regulations 


implementing the act are contained in Treasury Department Circular 
830, Fiscal Service, First Revision, December 17, 1953, as supple- 
mented. We find nothing in the act or the regulations to support 
the proposition that the loss due to exchange rate fluctuation in the 


instant case may properly be charged to the Gains and Deficiencies 


account. This account was established and authorized solely in con- 
nection with relieving disbursing officers of accountability for losses 
due to exchange rate fluctuations incurred in carrying out certain 
disbursing functions and to require that gains from such cause be 
covered into the Treasury as miscellaneous receipts. The exchange 
loss in question did not arise as a result of executing disbursing func- 
tion transactions but, rather, was directly related to the appropriation 
program activity being administered. In computing the dollar value 
of the foreign currency:recovery made for credit back to the appropri- 
ation, there would not be any basis for utilizing an exchange rate other 
than the one prevailing at the time of recovery. The resulting 
exchange loss is as much an expense to be borne by the appropriation 
initially charged as would have been the case with respect to the entire 
payment had no recovery been made. See 37 Comp. Gen. 224. The 
import of our prior decisions, referred to by the Director, is simply 
to state the amount of foreign currency which accountable officers are 
responsible for collecting in the various factual circumstances con- 
sidered. The decisions, in effect, distinguished between those situa- 
tions in which restoration of appropriations for accountability pur- 
poses would be judged from the foreign currency side rather than the 
dollar side. 

Section 323.41, quoted above, should be revised to accord with the 
foregoing. 

The question presented is answered accordingly. We would add 
that in reaching the conclusions stated herein, we have limited our 
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consideration solely to the question of accounting for the exchange 


loss suffered on the facts presented. 
A copy of this decision is being sent to the Secretary of the Treasury. 


[B-158184] 


Contracts—Mistakes—Performance Time—Correction Authority 


A mistake alleged after contract award to the effect that the time for complet- 
ing the contract failed to include the time required for preparing and acquiring 
approval of final engineering drawings—the contract providing for liquidated 
damages—-may not be corrected to provide additional time for performance, the 
contract officer having neither actual nor constructive notice of the probability 
of error in the bid, and the unilateral mistake not entitling the contractor to 
relief, and the correction of the mistake for other than price, even though an 
assessment of liquidated damages would decrease the payment to the contractor, 
is not within the authority delegated to Federal agencies in section 1—2.406-4 of 
the Federal Procurement Regulations to reform erroneous contract prices, 
whether a price reduction or increase results, in an amount not exceeding $1,000, 
and the General Accounting Office having reserved all reformation matters not 
specifically granted, administrative officers of the Government should continue 
to submit to the Office mistakes other than erroneous contract prices for con- 
sideration, regardless of the amount of liquidated damages resulting from 
failure to provide correction. 


To the Administrator, Veterans Administration, February 14, 1966: 

Reference is made to letter 074B of December 14, 1965, from the 
Director, Supply Management Service, Office of Management and 
Evaluation, requesting a decision regarding an error alleged by Dover 
Elevator Company after the award of contract V5062C-2736 and guid- 
ance regarding section 1-2.406-4 of the Federal Procurement Regula- 
tions (FPR) pertaining to disclosure of mistakes in bids after award. 

The subject contract is for the replacement of certain elevators 
designated as items 1 and 2. In the invitation upon which the con- 
tract is based, there is no stipulation as to what the time for comple- 
tion of the work should be. Instead, the invitation requested: bidders 
to specify separately the number of calendar days for completion of 
each of the two items and provided that $35 liquidated damages would 
be assessed for each day the completion of item 1 was delayed beyond 
the stated time. In that connection, the specifications provide for the 
completion of item 1 after item 2. 

Dover Elevator Company was the lowest bidder of the four which 
responded to the invitation for bids. Its total bid for completing both 
items was $78,680 and the time it provided for completing all the work 
was 410 calendar days. The only bidder which specified a separate 
time for completing each item of the work was the next low bidder 
which bid a total of $86,781 and provided for completion of items 1 
and 2 in 252 and 224 days, respectively, or in a total of 476 days. The 
remaining bids were in the amounts of $88,803 and $96,000 and pro- 
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vided for completion of the work in 450 and 600 days, respectively. 
The Government estimate for the work was $85,000 and 500 days for 
completion. 

Approximately 6 months after the contract was awarded to Dover 
Elevator Company, it advised the contracting officer that it had failed 
to include in its completion time the amount of time required for pre- 
paring and acquiring approval of its final engineering drawings. It 
stated that the error was not discovered until it prepared a construc- 
tion progress chart. In support of the error, it furnished a worksheet 
which is captioned “after approval” and which itemizes construction 
time totaling 409 days. It has indicated that if it is allowed an addi- 
tional 60 days for completion of the work that would be satisfactory. 

In view of the foregoing, the Director of the Supply Management 
Service requests to be advised whether the contract may be reformed 
to provide additional time for completion. He proposes 71 days, since 
that was the actual time it took the contractor to proceed to approval 
of the drawings after the notice to proceed was issued. Additionally, 
for future guidance, he requests to be advised whether corrections of 
mistakes of other than contract price are within the authority of FPR 
sec. 1-2.406-4, and whether the correction of such an error as is in- 
volved in this case might be considered to fall within the regulation 
since, if the error in the time of performance is not corrected, it might 
result in liquidated damages in excess of $1,000. 

In order for an error in bid alleged after award to be corrected, 
it must be established that the contracting officer had either actual 
or constructive notice of the probability of an error in the bid at the 
time of award. There is nothing on the face of the bid to indicate that 
the time for performance was not intended as stated. Consequently, 
there was nothing in the bid to place the contracting officer on actual 
notice of probability of error in bid. It is contended that the 410 
days stipulated for completion of the work should have placed the con- 
tracting officer on notice of the probability of error in time for comple- 
tion in view of the number of days stipulated by the other bidders, 
and inasmuch as the 450 and 476 days stipulated by two of them were 
90 and 95 percent of the Government 500-day estimate while the 
time stipulated by Dover Elevator Company was only 82 percent of 
the Government estimate. However, since two bidders in addition to 
the low bidder quoted a shorter completion time than the Government 
estimated, it seems inappropriate to use the Government estimate as an 
absolute guide. The amount of time needed to complete the job is 
necessarily a matter of judgment for each bidder and will generally 
depend upon a variety of factors including the amount of labor in- 
tended to be employed and the speed with which it can work, the time 
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to be devoted to the job each day and any knowledge which might make 
for efficient performance. Therefore, it is conceivable that different 
bidders will estimate different times for completion of the same job. 
The time stipulated by the low bidder does not appear to be out of line 
with the time offered by the next two lowest bidders as the range be- 
tween the 410-day completion time and the 450-day completion. time 
offered by another bidder is 40 days which is only 14 more days than 
the time difference between the 450-day completion time and the 476- 
day completion time provided by another bidder. 

In the circumstances, our Office does not believe that it should be 
considered that the contracting officer was on constructive notice of 
the possibility of error. The acceptance of the bid appears to have 
been in good faith and consummated a valid and binding contract 
which fixed the rights and liabilities of the parties. See United States 
v. Purcell Envelope Company, 249 U.S. 313; and American Smelting 
and Refining Company v. United States, 259 U.S. 75. Any error 
which was made in the bid was unilateral and therefore does not 
entitle the claimant to relief. See Edwin Dougherty and M. H. 
Ogden v. United States, 102 Ct. Cl. 249, 259; and Saligman et al. v. 
United States, 56 F. Supp. 505, 507. 

Turning now to the questions presented regarding FPR sec. 
1-2.406-4, it should be understood that it has been the position of our 
Office that, as a general rule, the administrative offices of the Govern- 
ment are without authority to reform Government contracts and that 
if an administrative office is of the opinion that a contract should be 
adjusted, it should submit the matter to our Office for consideration 
and adjustment. 15 Comp. Gen. 238. In view of our position, certain 
agencies in the Government have requested our Office to authorize them 
to correct errors in bids alleged after award and our Office has dele- 
gated such authority to them. However, such delegations are no 
broader than the agreement as to the extent of the delegation of au- 
thority. Following this procedure, in December 1956, the General 
Services Administration (GSA) requested that authority be granted 
to it to take action administratively, without the submission to our 
Office for decision, errors in bid alleged after award where reforma- 
tion would not exceed a $500 increase in contract price. The authority 
was granted on February 28, 1957, in B-130238. Subsequently, in 
June 1960, GSA presented a draft of FPR sec. 1-2.406-4 which it rep- 
resented contained similar authority as it was previously granted ex- 
cept that it would be extended to all Federal agencies and that the 
dollar limitation would be increased to $1,000. Approval was granted 
on August 1, 1960, in B-130238, and FPR sec. 1-2.406-4 subsequently 
was published by GSA. 
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Paragraph (b) (2) of FPR sec. 1-2.406-4 provides : 


A determination may be made to reform a contract, irrespective of amount, 
(i) to delete the item or items involved in the mistake where such deletion does 
not reduce the contract price by more than $1,000, or (ii) to increase the price 
where such increase does not exceed $1,000 and if the contract price, as corrected, 
does not exceed that of the next lowest acceptable bid under the original invitation 
for bids. 

Against the foregoing background and in view of the fact that 
paragraph (b) (2) of the regulation speaks of reforming a contract to 
reduce or increase the contract price, the only authority which admin- 
istrative offices have under the regulation is to reform contract prices 
which areerroneous. All other matters of reformation which have not 
been specifically granted by our Office are considered to have been 
reserved by our Office and should continue to be submitted for its 
consideration. 

Although the failure to grant a change in performance time may 
ultimately result in a decrease in the amount of the contract price to 
be paid to the contractor, reformation of performance time is not cor- 
rection of contract price, so that there is no authority in the admin- 
istrative offices of the Government to reform performance time where 
error is alleged after award. Therefore, all cases involving correc- 
tion of such an error as is involved in this case should continue to 
be submitted to our Office regardless of the amount of liquidated 
damages which might result from the failure to provide correction. 

The documents which were furnished our Office by letter 074B of 
December 21, 1965, are returned as requested. 


(B-158321] 


Subsistence—Per Diem—Military Personnel—Quarters and Mess- 
ing Facilities Furnished—Election by Member 


Officers of the uniformed services in pay grades 0-4 and above who while on 
temporary duty are entitled to reimbursement for the necessary expenses of 
travel prescribed by 37 U.S.C. 404 and 411 are not within the purview of 37 U.S.C. 
403 (b), as added by section 10 of the Uniformed Services Pay Act of 1963, per- 
mitting officers in pay grades 0-4 and above to elect not to occupy Government 
quarters but to receive a basic allowance for quarters, an elective provision that 
does not extend to lodgings for members in a travel or temporary status, and the 
prohibition in section 5 of the act of August 20, 1964, that members of the uni- 
formed services are not required to occupy rental quarters, absent necessity, has 
no application to free quarters and does not disturb the longstanding administra- 
tive practice to require military personnel to occupy public quarters and to be 
paid at reduced per diem rates, and the cost of private lodgings not considered a 
necessary expense, the Joint Travel Regulations may not be amended, without 
congressional approval, to permit officers in pay grades 0-4 and above to elect not 
to occupy available Government quarters while on temporary duty and to receive 
full per diem. 
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To the Secretary of the Navy, February 15, 1966: 


Further reference is made to letter of December 30, 1965, from the 
Under Secretary of the Navy requesting a decision whether, in view of 
Public Laws 88-182 and 88-459, the Joint Travel Regulations may be 
revised to permit officers in pay grades 0-4 and above, during periods 
of temporary duty, to elect whether or not they shall occupy Govern- 
ment quarters under certain circumstances. The request was assigned 
PDTATAC Control No. 66-1 by the Per Diem, Travel and Transporta- 
tion Allowance Committee. 

The Under Secretary says that Public Law 88-132 permits a commis- 
sioned officer without dependents who is in pay grade 0-4 and above to 
elect not to use available Government quarters and instead receive a 
basic allowance for quarters, and that Public Law 88-459 provides that 
a civilian officer or employee may not be required to use available Gov- 
ernment quarters unless the head of the agency or his designated repre- 
sentative determines that necessary service cannot be rendered or that 
Government property cannot be protected otherwise. 

The Under Secretary says it long has been the established policy of 
the Secretary of Defense that Government quarters, when available, 
shall be utilized to the maximum extent practicable; however, in view 
of the permissive features of the cited statutes, the Assistant Secretary 
of Defense (Manpower) has determined that the current Department 
of Defense policy should be modified and that the Joint Travel Regula- 
tions should be revised to permit officers in pay grades 0-4 and above, 
during periods of temporary duty, to elect whether or not they shall 
occupy Government quarters, unless the head of the agency determines 
that necessary service cannot be rendered or that property cannot be 
protected otherwise. He states that the proposed revision will elimi- 
nate the current requirement of obtaining the commanding officer’s 
statement concerning the availability of Government quarters for offi- 
cers in pay grades 0-4 and above and will require of these officers only 
the officer’s statement of utilization, as distinguished from availability, 
of Government quarters. The applicable per diem rate would be re- 
duced on the basis of the officer’s utilization of Government quarters 
rather than on the basis of the availability of Government quarters as 
provided in current regulations. 

Section 403(a) of Title 37 of the United States Code provides a basic 
allowance for quarters in varying amounts according to the basic pay 
grade of the member for members of the uniformed services. Since 
the quarters allowance does not vary depending upon the rental paid 
for private quarters occupied by the members the rates of basic allow- 
ance for quarters would appear to represent the view of Congress as to 
the monetary equivalent of the type of quarters which the United 
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States should provide for the particular pay grades in which such 
members are serving. 

Section 403 (b) , Title 37, U.S. Code, provides as follows: 

(b) Except as otherwise provided by law, a member of a uniformed service 
who is assigned to quarters of the United States or a housing facility under 
the jurisdiction of a uniformed service, appropriate to his grade, rank, or rating 
and adequate for himself, and his dependents, if with dependents, is not entitled 
to a basic allowance for quarters. However, except as provided by regulations 
prescribed under subsection (g) of this section, a commissioned officer without 
dependents who is in a pay grade above pay grade 0-3 and who is assigned to 
quarters of the United States or a housing facility under the jurisdiction of a 
uniformed service, appropriate to his grade or rank and adequate for himself, 
may elect not to occupy those quarters and instead to receive the basic allowance 
for quarters prescribed for his pay grade by this section. 

The second sentence was added by section 10 of the Uniformed Services 
Pay Act of 1963, approved October 2, 1963, Public Law 88~-132, 77 
Stat. 216. 

The second sentence of 37 U.S.C. 403(b) provides permissive author- 
ity for officers without dependents in pay grades above pay grade 
0-3 who are assigned Government quarters to elect not to occupy those 
quarters and instead to receive the basic allowance for quarters pre- 
scribed for their pay grade. In the legislative history it is stated that 
the general intent is that where there are no overriding military re- 
quirements necessitating that an officer without dependents live on 
the base and where under ordinary circumstances he could choose not 
to occupy Government quarters, he should be allowed to receive the 
quarters allowance for an officer of his grade without dependents, just 
as in the case where Government quarters are not available and the 
officer would receive the allowance. See S. Rept. No. 387, 88th Cong., 
1st sess., to accompany H.R. 5555 which became Public Law 88-132. 
Thus while section 403(b) provides that the basic allowance for quar- 
ters is not payable when the members are assigned adequate quarters 
it, in effect, permits all officers in pay grades above pay grade 0-3 
to choose whether they shall receive their quarters in money or in 
kind. In either case, however, the member is in substance receiving 
no more than the quarters which are authorized for his particular 
grade at his permanent station. Section 403(f) of Title 37, however, 
which precludes the payment of the basic allowance for quarters to 
all members of the uniformed services when in a travel status between 
permanent duty stations, obviously prevents the exercise of any election 
to receive the quarters allowance while in that status. In such cir- 
cumstances and since section 403 of Title 37 has no application what- 
ever to travel expenses, we do not believe that the elective provisions 
of section 403(b) of Title 37 afford any basis for a conclusion that 
members above pay grade 0-3 may elect not to occupy available Gov- 
ernment quarters for the purpose of receiving full per diem when they 
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are away from their permanent station in a travel or temporary duty 


status. 
Section 5 of the act of August 20, 1964; Public Law 88-459, 78 Stat. 


557, 5 U.S.C. 3125, provides: 


An employee or a member of the uniformed services shall not be required 
to occupy quarters on a rental basis unless the head of the agency concerned 
shall determine that necessary service cannot be rendered, or that property 
of the Government cannot adequately be protected, otherwise. 


The legislative history of the above section and the legislative pro- 
posals from which it stemmed were considered at length in our deci- 
sion of April 15, 1965, 44 Comp. Gen. 626, a copy of which is enclosed. 
As there stated, the purpose of section 5 is explained on page 6 of 
H. Rept. No. 1459 accompanying S. 1833, which became Public Law 
88-459, as follows: 


Section 5 restates the prohibition against forcing employees to occupy Gov- 
ernment quarters on a rental basis. It continues the prohibition previously 
stated in appropriation acts and includes an exception for cases where the head 
of the agency determines that necessary service cannot be rendered or property 
of the United States cannot be adequately protected otherwise. The section 
differs from the earlier appropriation acts in two respects. First, it is broader, 
in that it affords members of the uniformed services who occupy quarters on 
a rental basis the same protection as civilian employees have against being re- 
quired to occupy rental quarters (which, in the case of rental quarters for the 
military, are frequently inadequate) against their will. This does not in any 
way interfere with the authority to require military personnel to live in free 
“public quarters” in accordance with the normal military practice. Second, sec- 
tion 5 is applicable to all quarters for which the occupants are charged a rental 
(whether Government-owned or Government-leased), but is not applicable to 
free quarters. Section 5 would uot apply to quarters for civilian employees 
having permanent stations in foreign countries, since such quarters are fur- 
nished without cost under title 5, United States Code, section 118a. [Italics 
supplied.] 


Since the legislative history of section 5 made it abundantly clear 
that it was not intended to disturb the longstanding practice of the 
uniformed services to require military personnel to occupy available 
public quarters, we stated in our decision : 


Therefore, while Section 5 of Public Law 88-459 is applicable to both tempo- 
rary duty and permanent duty of members of the uniformed services insofar as 
the occupancy of rental quarters is concerned, it is our view that it has no ap- 
plication to the occupancy or utilization of available public quarters. Con- 
sequently, when public quarters are available but not occupied by members 
of the uniformed services on temporary duty, Public Law 88459 does not require 
any change in those provisions of the Joint Travel Regulations which relate to 
the payment of per diem at a reduced rate. Such a reduction clearly does not 
constitute a rental charge for the quarters occupied or available within the con- 
templation of Public Law 88-459 since the amount by which the per diem is re- 
duced is not based on the reasonable value of the actual quarters occupied or 
available, but is the same regardless of the size and quality of such quarters. 


The regulatory provisions covering the payment of a per diem to 
members while away from their permanent stations are based upon 
the provisions of 37 U.S.C. 404 and 37 U.S.C. 411. The purpose of 
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such provisions is to provide for reimbursing the member for the 
more than normal expenses to which he is put while traveling. These 
statutory provisions and earlier similar provisions uniformly have 
been applied as authorizing reimbursement only of the necessary ex- 
penses of travel and it is doubtful that the cost of private lodgings 
properly may be viewed as a necessary expense of travel when Govern- 
ment quarters are available for occupancy by the traveler without 
charge or, at most, at a nominal service charge. Presumably for such 
reasons it has been the consistent policy of the Department of Defense 
to require that Government quarters be utilized when available and 
it has been the view of our Office that, except as it may otherwise 
specifically provide, the Congress intends that the public quarters 
which it provides for the uniformed services must be used to the maxi- 
mum extent practicable. 

Public Law 88-132 provides certain officers with an election to 
receive the basic allowance for quarters at their permanent stations 
in money or in kind but, as indicated above, it does not provide, and 
we see no basis for a conclusion that it reflects any congressional intent 
that, a similar election is contemplated in the case of lodgings for 
members in a travel or temporary duty status. Since Congress has 
expressly declared that section 5 of Public Law 88-459 is not intended 
to change the established practice of the services with respect to the 
assignment and utilization of public quarters there is, in our opinion, 
no ground for viewing it as a reflection of congressional intent that 
available public quarters need not be occupied by members at a tem- 
porary duty station. Especially would this appear to be so where, 
as here proposed, the elective use of the quarters would be on a selective 
basis which would discriminate against all enlisted members, all war- 
rant officers and all commissioned officers in pay grades 0-1, 0-2 and 
0-3. It follows that those two laws when read together afford no 
evidence of congressional support for an amendment to the Joint 
Travel Regulations to permit officers in pay grades 0-4 and above to 
elect not to occupy available public quarters at a temporary duty 
station and be paid full per diem. 

In such circumstances and since the policy of the Department of 
Defense in this matter seems clearly to have the endorsement of Con- 
gress and is so longstanding that it now must be regarded as deter- 
minative of the law, we must conclude that the proposed amendments 
to the Joint Travel Regulations would be without legal effect unless 
specifically authorized by Congress. 

The question is answered in the negative. 
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[B-157957] 


Set-Off—Deposit Refunds—Indebtedness of Contractors 


Generally where a deposit is required in lieu of a security bond or is intended to 
secure one or more particular obligations, that amount may not be retained after 
full performance of the secured obligations, and where an amount is intended to 
apply on the contract price, and is not otherwise restricted, any residual amount 
is not a security deposit and may be used to offset any obligation to the Govern- 
ment and, although, in view of the various reasons for requiring deposits covering 
the sale of National Forest timber and other resource products, each refund must 
be considered on its merits in light of existing circumstances, there is no legal or 
practical objections to using a contract clause to authorize the application of 
deposit refunds to debts arising out of prior transactions ; however, whether such 
a clause, or one restricting the use of deposits to transactions arising under the 
contract is preferred, the clause used should be identical in all contracts requiring 
deposit payments by contractors. 


To the Secretary of Agriculture, February 16, 1966: 

Reference is made again to the letter dated November 1, 1965, with 
enclosures, from the Assistant Secretary, requesting our advice with 
respect to the responsibility and authority of administrative officers to 
withhold or apply refunds of deposits made under contracts and per- 
mits covering sale of National Forest timber and other resource prod- 
ucts. You outline several situations likely to arise in this matter and 


request our comments. 

Generally, these advance deposits are required of purchasers to cover 
payments and guarantee certain obligations under the contract. The 
problem apparently arises under two situations—the first being where 


the purchaser becomes indebted to the Forest Service under that con- 


tract but for a reason not specified in the terms of the deposit, and the 
second arising where the purchaser is already indebted to the Forest 
Service or subsequently becomes indebted under another contract. In 
both these situations, the contract is silent as to the availability of these 


deposited funds for applications to other debts not specified therein. 

You state that, although the policy and instructions in chapters 
2000, 5500 and 6500 of Title 4 of GAO Manual for Guidance of Federal 
Agencies make no distinction between amounts owed by the Govern- 
ment for supplies or services and those owed for refund of deposits, in 


33 Comp. Gen. 262 this Office indicated that different rules apply to 
refunds of deposits made by contractors for specified purposes than 


apply to amounts owed by the Government for goods or services 
furnished. 
Your interpretation of 33 Comp. Gen. 262 is correct. An amount 


owed by the Government for goods or services furnished may be set off 
against a mutual debt owed to the Government by that creditor. 


United States v. Munsey Trust Co., 332 U.S. 234; Barry v. United 
States, 229 U.S. 47; 43 Comp. Gen. 772. On the other hand, security 
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deposits generally are given in lieu of a bond and are a pledge or col- 
lateral to secure an obligation under the contract, such as perform- 
ance or payment. As we said in 33 Comp. Gen. 262, at page 263, such 
a pledge or collateral may not be held as security for some other obliga- 
tion. Biebinger v. Continental Bank, 99 U.S. 143; Reynes v. Dumont, 
130 U.S. 354; Hanover National Bank v. Suddath, 215 U.S. 110; 
Restatement of the Law of Security, secs. 22(2) and 37(3) ; 72 C.J.S. 
Pledges sec. 48. See, also, 40 Comp. Gen. 213. In other words, the 
Government could not retain a security-type deposit to apply on an 
indebtedness not arising out of the same contract or not within the 
terms of the deposit. In 38 Comp. Gen. 476, we held, notwithstanding 
our previous decision in 33 Comp. Gen. 262, that where the pledger 
had no intention of satisfying his indebtedness to the Government, it 
would not be in the best interests of the Government to return a bid 
deposit on another contract but that we should apply that money to 
the prior obligation. We subsequently held in 41 Comp. Gen. 86, 
where the amounts involved were relatively small, that the position 
taken in 38 Comp. Gen. 476 was not practical and should not be fol- 
lowed thereafter. In our decision of May 6, 1963, B-150897, we re- 
affirmed our position that a security deposit under one contract cannot 


be used to extinguish a debt under another contract. If, on the other 


hand, a deposit of this nature could be given under a contract and 
without a statement as to its purpose, it follows that this would be a 
general deposit and could be applied against any debt or obligation 


arising under that contract. 


On the other hand, where money is advanced on the contract price, 
as in the case of a bid deposit to be applied on the total payment or a 
partial payment made before or during performance of the contract, 
such amount is not a security deposit. but is part of the contract pay- 


ment and may be used to offset any obligation of that party to the 


Government. United States v. Munsey Trust Co., supra; Barry v. 
United States, supra; B-150897, dated April 15, 1963 ; B—154380, dated 
June 24, 1964. Of course, if the contract contains a restriction as to 
the application of the advanced payment, such limitation governs the 
power of the United States to apply that money to other debts. 

In view of the various reasons for requiring these deposits, or pay- 
ments, and the numerous clauses governing the disposition of their 
unused portions, we are unable to give categorical answers to the 
questions posed in your submission. Each case must be considered on 
its own merits in light of the existing circumstances. We can only 


state generally that where an amount is required in lieu of a security 
bond or is intended to secure one or more particular obligations, that 
amount may not be retained after full performance of the secured 
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obligations; however, where an amount is intended to apply on the 
contract price, and is not otherwise restricted, any residual amount 
may be retained for extinguishment of other obligations of the party. 
It has been brought to our attention that the Defense Supply Agency 
(DSA) inserts the following clause in its surplus sales contract : 


The Bidder or Purchaser hereby agrees that the Defense Supply Agency may 
use all or any portion of any refund due him to satisfy, in whole or in part, any 
debt arising out of prior transactions with the Defense Supply Agency. 


See our decision B-153100, dated October 27,1965. We have found no 
legal or practical objections to the use of such a clause limited to the 
agency concerned, and we suggest the use of similar provisions as a 
means of satisfying the indebtedness of purchasers or contractors with- 
out the burdensome procedure of numerous demands and, ultimately, 
institution of court action. 

You have also stated that on July 1, 1965, your Department adopted 
a new standard contract with a deposits clause restricting its use to 
cover obligations of the particular contract under which the deposits 
were made, but that there are still other types of contracts or permits, 
involving the rental of land and grazing privileges, which are silent 
as to the subject of application of deposits to other debts. Should 
you decide to use a clause similar to that now used by DSA, or the 
more restrictive clause adopted for use in your present contracts, we 
suggest that consideration be given to using such a clause consistently 
in all contracts which require the payment of deposits by the 
contractors. 


[B-158452] 


Leases — Building Construction — Appropriation Limitations — 
Knowledge of Government’s Needs 


Knowledge of the space needs of a Federal agency by a county government in 
the planning and construction, at its own risk, of a new building, no commitment 
or promise to lease the space having been made by the agency prior to the con- 
struction of the building, does not bring a proposed lease agreement for space 
in the county building within the lease-construction limitation, which beginning 
with the fiscal year 1963 has been included in Independent Offices Appropriation 
Acts, requiring that a prospectus for the lease construction of space to be erected 
by the lessor for a Federal agency at a cost exceeding $200,000 must be submitted 
for approval to the appropriate congressional committee. 


To the Administrator, Federal Aviation Agency, February 17, 1966: 


We refer to your letter of February 2, 1966, requesting our decision 
on the applicability, to the situation therein set forth, of the lease- 
construction limitation which since fiscal year 1963 has been included 
in Independent Offices Appropriation Acts. 
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No part of any appropriation contained in this Act shall be used for the 
payment of rental on lease agreements for the accommodation of Federal agen- 
cies in buildings and improvements which are to be erected by the lessor for such 
agencies at an estimated cost of construction in excess of $200,000 or for the 
payment of the salary of any person who executes such a lease agreement: 
Provided, That the foregoing proviso shall not be applicable to projects for 
which a prospectus for the lease construction of space has been submitted to and 
approved by the appropriate Committees of the Congress in the same manner 
as for the public buildings construction projects pursuant to the Public Buildings 
Act of 1959. [Independent Offices Appropriation Act, 1966, Public Law 89-128, 
79 Stat. 520, 531.] 


The Federal Aviation Agency currently desires to lease space on 
the second floor of a two-story building at the Albany County (New 
York) airport. The building, completed November 1964, was con- 
structed by the county to house, on the first floor, its fire, crash, and 
maintenance facilities. The second floor was designed in part to pro- 
vide for the Federal Aviation Agency’s flight service station, con- 
sidered to be inadequately housed in the airport’s traffic control tower. 

The space needs of the FAA flight service station had been made 
known to the county while planning its new building, but it does not 
appear that a commitment or promise to lease was made by FAA 
representatives prior to completion of the county building. The sit- 
uation is summed up in your letter as follows: 

* * * it is clear that there was no lease nor had the representatives of 
FAA made a binding commitment for a lease. In fact, as of this date there is 
still no lease nor a binding commitment for one. Although prior to commence- 
ment of construction of the building, the FAA did submit the general outlines 
of its requirements for a FSS station, it did not agree to lease the space when 
the building was completed. At most, the discussions in 1962-1963 were 
exploratory. At the time of the early discussions in 1962 with the County of 
Albany, when the FAA submitted its general outlines of the FSS, the County 
was advised that the FAA could not make a firm commitment for space in the 
building the County was considering to erect. Later in 1963, just prior to 
the time the County advertised for bids for construction of the building, the 
FAA advised the County that if the County proceeded to construct the build- 
ing, it could not rely on the FAA leasing space for its FSS. In other words, if the 
County did erect the building containing space which in general met the FAA 
requirements for a FSS, it would do so at its own risk. Since there was no 
firm commitment from the FAA, the County was free to rent the space to a 
third party ; it was not bound to rent the space to the FAA. 

You are advised we concur in your opinion that any agreement 
hereafter entered into by the FAA for the lease of space in ‘he now 
completed Albany County airport building would not be, with refer- 
ence to the appropriation limitation, a lease agreement for the accom- 
modation of a Federal agency in a building “to be erected by the lessor” 
for such agency. There thus would be no need for submission of a 
prospectus as contemplated by the appropriation limitation in the 
situation of a lease-construction agreement. 
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[B-145153] 


Appropriations—Fiscal Year—Availability Beyond—Authorization 
v. Appropriation 


The funds for “Open Space Land Grants” provided by the Independent Offices 
Appropriation Act, 1966, where the Supplemental Appropriation Act, 1966, au- 
thorizes an “additional amount” for the program “to remain available until 
expended,” and the appropriation authority in section 702(b) of the Housing 
Act, 1961, provides that appropriated funds shall be available until expended, 
may not be established on a “no-year” basis, neither the supplemental appro- 
priation reaffirming the congressional intent expressed in the Housing Act, 
nor the regular appropriation containing tie-in language with that authorizing act 
to satisfy the requirements of 31 U.S.C. 718 providing that no specific or indefinite 
appropriation in a regular annual appropriation act shall be construed to be 
permanent or available continuously without reference to a fiscal year, with cer- 
tain named exceptions, unless expressly ‘so provided; therefore, the effect of 
the wording “additional” and “to remain available until expended” in the Sup- 
plemental Appropriation Act does not operate to amend the status of the fiscal 
year funds provided for “Open Space Land Grants” by the Independent Offices 
Appropriation Act, 1966. 


To the Secretary of Housing and Urban Development, February 18, 
1966: 


This is in reply to your letter of January 14, 1966, and enclosures, 
requesting a decision on the question of whether the appropriation 
for “Open space land grants” in the Independent Offices Appropri- 
ation Act, 1966, approved August 16, 1965, Public Law 89-128, 79 
Stat. 520, 532, is to be considered as available for obligation on an 
annual or on a no-year basis. 

The Independent Offices Appropriation Act, 1966, making, in the 
terms of its enacting clause, appropriations for the fiscal year ending 
June 30, 1966, provides under the heading OPEN SPACE LAND 
GRANTS at 79 Stat. 532: 


For expenses in connection with grants to aid in the acquisition of open-space 
land or interests therein, and with the provision of technical assistance to State 
and local public bodies (including the undertaking of studies and publication 
of information), $22,500,000: Provided, That not to exceed $350,000 may be 
used for administrative expenses and technical assistance, and no part of this 
appropriation shall be used for administrative expenses in connection with 
grants requiring payments in excess of the amount herein appropriated therefor. 


The Supplemental Appropriation Act, 1966, approved October 31, 
1965, Public Law 89-309, 79 Stat. 1133, making, in the terms of its 
enacting clause, supplemental appropriations for the fiscal year end- 
ing June 30, 1966, provides in section 1201, 79 Stat. 1153, thereof: 


No part of any appropriation contained in this Act shall remain available for 
obligation beyond the current fiscal year unless expressly so provided herein. 


The appropriation in that act under the heading OPEN SPACE 
LAND GRANTS provides (79 Stat. 1136) : 


For an additional amount for “Open space land grants”, $26,975,000, to remain 
available until expended: Provided, That this appropriation shall be available 
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for grants as authorized by title VII of the Housing Act of 1961, as amended 
(42 U.S.C. 1500) : Provided further, That not to exceed $125,000 of this appro- 
priation may be used for administrative expenses and technical assistance, and 
no part of this appropriation shall be used for administrative expenses in connec- 
tion with grants requiring payments in excess of the amount herein appropriated 
therefor. 

The fiscal year appropriation account “8660117 Open Space Land 
Grants, Office of the Administrator, Housing and Home Finance 
Agency, 1966” was established to account for the funds appropriated 
by the Independent Offices Appropriation Act, 1966. 

By letter dispatched on September 23, 1965, Mr. H. J. Dammeyer, 
Director, Division of Finance and Accounts of your office requested 
the Treasury Department to make the above-appropriated funds avail- 
able on a no-year basis. , Authority for this request was cited as sec- 
tion 1001 of the Housing Act of 1964, Public Law 88-560, approved 
September 2, 1964, 78 Stat. 769, 806, 42 U.S.C. 1500a, which amended 
the appropriation authorization for the Open Space Land Grant pro- 
gram as contained in section 702(b) of the Housing Act of 1961, Public 
Law 87-70, approved June 30, 1961, 75 Stat. 184, to provide that “All 
funds so appropriated shall remain available until expended.” 

The foregoing request was denied by the Treasury Department in 
the Assistant Deputy Commissioner’s letter dated October 12, 1965, for 
the stated reason that since there is no tie-in language between the 
authorizing act and the current appropriation, the appropriation must 
be established in accordance with its own terms. On November 19, 
1965, the Treasury Department was again requested to establish the 
appropriation on a no-year availability basis. In making this request 
the decision of our Office dated November 5, 1965, 45 Comp. Gen. 236, 
to you, concerning the appropriation for loans under the Urban Mass 
Transportation Act of 1964, was cited and the view advanced that the 
principle underlying that decision was applicable to the present case. 
Additionally, it was submitted that the action taken in the Supple- 
mental Appropriation Act, 1966, as quoted above, was a reaffirmation 
of the intent of Congress as expressed in the authorizing legislation 
that funds appropriated for grants authorized by title VII of the 
Housing Act of 1961, as amended, should remain available until ex- 
pended. The Treasury Department, by letter dated January 5, 1966, 
advised your office that it did not agree with the position taken and 
suggested that further clarification be obtained from our Office. 

Section 7 of the act of August 24, 1912, as amended, 31 U.S.C. 718, 
provides: 

No specific or indefinite appropriation made subsequent to August 24, 1912, in 
any regular annual appropriation Act shall be construed to be permanent or 
available continuously without reference to a fiscal year unless it belongs to 


one of the following four classes: “Rivers and harbors,” “lighthouses,” “public 
buildings,” and “pay of the Navy and Marine Corps,” last specifically named in 
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and excepted from the operation of the provisions of section 713 of this title. or 
unless it is made in terms expressly providing that it shall continue available 
beyond the fiscal year for which the appropriation Act in which it is contained 
makes provision. 


The decision of November 5, 1965, 45 Comp. Gen. 236, concerned 
appropriation language which specifically referred to the authorizing 
legislation, and where such is the case the accounting officers of the 
Government have long considered, in the absence of legislative history 
to the contrary, such appropriation as, in effect, incorporating by ref- 
erence the provisions of the authorization act into the provisions of the 
appropriation language, thus satisfying the requirements of 31 U.S.C. 
718. However, the appropriation here under consideration does not 
incorporate by specific reference the provisions of the authorization act 
and hence no justifiable basis exists for reaching the conclusion that the 
appropriation has a period of availability other than that provided by 
the appropriation act. We have not overlooked the suggestion in Mr. 
Dammeyer’s letter of November 19, 1965, that the controlling fact of 
the rule above enunciated is that the legislative history establishes—as 
clearly as if specific reference were so included—that the appropria- 
tion was sought and made specifically under the authorization of title 
VII of the Housing Act of 1961, as amended, and apparently that 
since the appropriation is clearly for that purpose the availability 
language of the authorization act applies. The provisions of 31 
U.S.C. 718 do not permit such considerations for the purpose of 
extending the fiscal year availability of appropriated funds. Accord- 
ingly, you are advised that we concur in the view expressed by the 
Treasury Department that the effect of the wording “additional” and 
“to remain available until expended” in the Supplemental Appropria- 
tion Act, 1966, does not operate to amend the status of the funds 
provided for “Open space land grants” by the Independent Offices 
Appropriation Act, 1966. 


[B-158217] 


Station Allowances—Military Personnel—Temporary Lodgings— 
Use Necessity Determination 


A staff sergeant stationed overseas who incident to orders directing him 
to report to a new permanent duty station on February 22, 1965, with prior 
performance of 10 days temporary duty at the new station without return to 
his old station located 25 miles away, ships his household effects on February 15, 
1965, moving his dependents first to a hotel at the old station and then to one 
at the new station, where they remained until April 15, 1965, may not be paid 
a temporary lodging allowance, even though entitled to one under paragraph 
M4303-2 of the Joint Travel Regulations for a period not to exceed 60 days 
from Yebruary 12, 1965, the date he reported for temporary duty at his new 
permanent duty post, on the basis the overseas commanding officer determined 
the move to the new post was necessary, although the member’s dependents 





or 
le 


a 
1e 


f.. 


1e 


ot 
ct 
he 


of 
aS 
a- 
le 
at 
ty 
31 
of 
d- 
he 
id 
a- 
ds 


im 
or 


15, 


ne 
id 


ys 
ow 


its 


Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 511 


lived only a short distance from that post, the required determination of neces- 
sity for the use of the temporary lodgings not having been made by the 
commander. 

To First Lieutenant J. E. Jones, Department of the Air Force, Feb- 
ruary 18, 1966: 


Further reference is made to your letter of May 7, 1965, requesting 
a decision as to whether temporary lodging allowance is payable to 
Staff Sergeant Joseph A. Meritt, AF 18383838, for the period 
February 15 to 21, 1965, and from February 22 to April 14, 1965, under 
the circumstances set forth in your letter. The request was assigned 
PDTATAC Control No. 65-28 by the Per Diem, Travel and Transpor- 
tation Allowance Committee. 

By Special Order No. 96, 2189th Communications Squadron 
(AFCS), USAF, APO 09019, dated February 3, 1965, Staff Sergeant 
Joseph A. Meritt was transferred on permanent change of station from 
Detachment 15, 2189th Communications Squadron, Aviano Air Base, 
Italy, to Detachment 9, 2189th Communications Squadron, Por- 
togruaro, Italy, a reported distance of 25 miles. The reporting date 
directed for permanent duty was February 22, 1965. The same orders 
also directed him to perform 10 days’ temporary duty at the new 
permanent station without return to the old permanent station. The 
temporary duty reporting date shown in the orders was February 12, 
1965, and Staff Sergeant Meritt reported for temporary duty on that 
date. 

The facts involved, as set forth in your letter, are that on Febru- 
ary 15, 1965, his household effects were picked up at Pordenone, Italy, 
for shipment to his new station. On the same’ date he moved his de- 
pendents into a hotel in Aviano, his old station. On February 22, 
1965, he moved his dependents to a hotel in Portogruaro. On April 15, 
1965, Staff Sergeant Meritt and his dependents moved into permanent 
housing in Portogruaro. During the interim between February 12 
and 22 Staff Sergeant Meritt made several trips back to Aviano. On 
February 14, 15 and 21 he returned to Aviano for personal reasons, and 
on February 15, 18 and 22 he returned on Government mee, but 
without travel orders. 

As to the reason for the relocation of the member’s household, the 
Commanding Officer of Detachment 9, 2189th Communications Squad- 
ron, Portogruaro, certified that Staff Semen Meritt was required to 
reside in the immediate vicinity of his station, and the member has 
stated that his duties as detachment commander required him to be 
in the proximity of the communications site at Portogruaro. The 
member also states that he vacated his permanent quarters in Porde- 
none on February 15, 1965, so he could ship his household goods, 
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surrender his house and move his dependents to join him in Portogru- 
aro as soon as possible; that his dependents remained in Aviano from 
February 15 to 22, 1965, so his wife could make final arrangements 
for returning the house to the landlord, and to settle other personal 
affairs prior to moving to Portogruaro. He further states that the 
long stay of dependents in hotels was due to a housing shortage in 
Portogruaro and the difficulty of finding adequate quarters for him- 
self and dependents. 

You question whether the temporary lodging allowance is payable 
for the periods claimed because of the uncertainty of the effective date 
of the orders and the proximity of the new permanent station. Also, 
depending on the effective date of the orders you say there is a possi- 
bility the dependents were occupying permanent type living quarters 
in the vicinity of the new permanent station on the effective date of 


the orders. Therefore, you ask the following questions: 

a. What is the effective date of SSgt Meritt’s PCS orders? 

b. If the effective date of the PCS orders is on or prior to 15 February 1965, 
would the fact that his dependents were occupying permanent quarters 18 miles 
away from his new permanent duty station affect his enlistment to TLA on 
arrival at the new permanent duty station? 

c. If the effective date of the POS orders is after 15 February 1965, would the 
fact that his dependents had been occupying permanent quarters 18 miles away 
from his new permanent duty station affect his entitlement to TLA on arrival 
at his new permanent duty station? 

d. If the answer to either of the questions in subparagraphs “b” and “c” 
is yes, does his Commander’s determination that it is necessary for him to live 
immediately adjacent to the location of Det. 9, 2189th Communications Squadron 
at Portogruaro have any bearing on his entitlement as far as distances are 
involved ? 

Section 405 of Title 37, U.S. Code, provides that the Secretaries of 
the uniformed services may authorize payment to members of the uni- 
formed services on duty outside the continental United States or in 
Hawaii or Alaska, whether or not in a travel status, of a per diem con- 
sidering all elements of cost of living to members and their dependents, 
including the cost of quarters, subsistence, and other incidental ex- 
penses. Paragraph M4303-1 of the Joint Travel Regulations provides 
that temporary lodging allowances are authorized for the purpose of 
partially reimbursing the member for more than normal expenses in- 
curred at hotels or hotel-like accommodations and public restaurants 
immediately preceding departure on a permanent change of station 
from a permanent duty station outside the United States and after 
termination of assignment to Government quarters or after surrender 
of other living accommodations. 


Paragraph M4303-2 of the Joint Travel Regulations provides that 
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the period of entitlement upon departure from the old permanent sta- 
tion will be the last 10 days preceding the departure of the member 
from his old permanent station except where one or more dependents 
depart later in which case it will be the last 10 days preceding the de- 
parture of the last dependent or the effective date of the permanent 
change-of-station orders, whichever is earlier. The same paragraph 
provides that upon transfer between permanent stations outside the 
United States requiring change of residence the entitlement at the new 
station will not exceed 60 days. Paragraph M4303-1 of the same regu- 
lations provides that the uniformed services concerned may issue such 
regulations as are considered necessary to implement and judiciously 
administer the allowance. Paragraph 11011c, Air Force Manual 177- 
105, provides that the overseas commander determines if it is necessary 
for members to occupy temporary lodgings (hotels or hotel-like accom- 
modations) when they first arrive at an assignment and immediately 
before they leave, and that the temporary lodging allowance “will not 
be paid unless the commander decides that temporary lodgings are 
necessary.” There is nothing to show that such determination was 
made in the present case. Hence, on the present record the allowance 
is not payable, and the pay orders will be retained here. 

Since the temporary lodging allowance is not payable, answers to 
the questions presented do not appear necessary. It may be pointed 
out, however, that while paragraph M3003-1b(1)3 of the Joint Travel 
Regulations provides that when the orders involve temporary duty en 
route to a permanent station in a restricted area, the effective date is the 
date of detachment from the old permanent station plus leave, delay, 
or additional travel time prior to reporting at the first temporary sta- 
tion, it long has been the rule that when temporary duty is to be per- 
formed at the designated permanent station, that place becomes the 
member’s permanent station upon his arrival there. See 34 Comp. 
Gen. 427. Therefore, leave, delay, or additional travel time not being 
involved, the effective date of Staff Sergeant Meritt’s permanent 
change of station was February 12, 1965, the date he reported at Porto- 
gruaro. Although the dependents lived only 18 miles from the new 
permanent station it appears that the commander’s determination that 
it was necessary for the member to live immediately adjacent to his new 
post of duty would form a basis for payment of the temporary lodging 
allowance if the commander had further determined that temporary 
lodgings were necessary at the old permanent station and the new in 
connection with the move. 


235-533 O - 67 - 35 
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[B-158284] 


Prison and Prisoners—Injury or Death Benefits—Recovery—Ap- 
propriation Chargeable 

The compromise offer accepted under the authority of 28 U.S.C. 2677 in settle- 
ment of a suit brought against the United States by a prison inmate injured while 
performing an unauthorized task, a settlement which does not designate the 
source of funds to be used, should be paid from the prison industries fund as an 
operation expense of the Federal Prison Industries, Inc., rather than from 
the current appropriation of the Bureau of Prisons, the right of recovery having 
been based on negligence on the part of the Federal Prison Industries—defined 
in 31 U.S.C. 846 as a wholly owned corporation of the United States—in its 
maintenance of a corporation-owned saw. 


To the Attorney General, February 18, 1966: 


Reference is made to letter of January 4, 1966, from Mr. John W. 
Adler, Acting Assistant Attorney General for Administration, asking 
whether payment of a compromise settlement discussed therein should 
be paid from the prison industries fund or from the current appro- 
priation for salaries and expenses, Bureau of Prisons. 

It is explained that on May 24, 1963, Albert Manary, an inmate of 
the Federal Reformatory, Chillicothe, Ohio, severed the thumb of his 
right hand while operating a power saw in the chair factory of Federal 
Prison Industries, Inc., located at the Chillicothe institution. "While 
Manary was properly assigned to the chair factory as an Industries 
employee and was under the supervision of Industries civilian super- 
visors, the use of the particular saw by him was prohibited and he 
was manufacturing contraband articles at the time of the accident. 

As a result of this injury Manary presented a claim for compensa- 
tion under the provisions of 18 U.S.C. 4126. This claim was denied 
by the Accident Compensation Committee on the basis that Manary 
was not injured in the performance of assigned duty. Subsequently, 
on September 28, 1964, Manary brought suit against the United States 
under the Tort Claims Act, 28 U.S.C. 1846(b) and by authority of 28 
U.S.C. 2677, the United States Attorney, in September 1965, agreed 
to a compromise settlement of $3,600 and such settlement has been 
approved by the court. 

The question whether the settlement should be paid from the prison 
industries fund or from the appropriation for salaries and expenses, 
Bureau of Prisons, arises because the suit was brought against the 
United States and the settlement does not designate the source of funds 
to be utilized in effecting payment. 

Federal Prison Industries, Inc., is a wholly ownéd corporation of 
the United States as defined in 31 U.S.C. 846. The corporation was 
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created by Executive Order No. 6917, dated December 11, 1934, issued 
pursuant to the act of June 23, 1934, 48 Stat. 1211 (subsequently 
amended, rewritten, and presently codified in 18 U.S.C. 4121 et seq.), 
and functions within the Department of Justice under the general 
direction and supervision of the Attorney General. 

The corporation conducts industrial operations in Federal penal and 
correctional institutions and in certain military disciplinary barracks 
for the purpose of providing employment for physically fit inmates. 
These operations are designed to give the inmates an opportunity to 
acquire knowledge and skill in trades and occupations that will enable 
them to earn a livelihood upon their release. The goods and services 
are sold to other Government agencies. 

While, as stated above, the suit was brought against the United 
States, counts 3, 4, 5, and 6 of the plaintiff’s complaint read as follows: 

(3) On or about May 24th, 1963, plaintiff was confined as an inmate in the 
Federal Reformatory at Chillicothe, Ohio. Plaintiff was assigned to work in 
the bending room department of the Federal Prison Industries Factory at the 
reformatory. At or about 1:00 P.M. o’clock the plaintiff was operating a “Double 
head saw” cutting back posts when the saw dropped on his right hand injuring 
said hand, as hereinafter set forth. 

(4) Defendant through its agent was negligent in not having proper super- 
vision of said factory, as no supervisor was on the floor at the time of said acci- 
dent, as required by prison rules. 

(5) Defendant, through its agents, was further negligent in that said double 
head saw was defective and was in need of repairs, specifically due to a faulty 
air hose and pressure pipe. 

(6) That as a direct result of defendant’s negligence plaintiff suffered the fol- 
lowing injuries to his right hand: amputation of the thumb and severe lacera- 
tions of the fingers and palm, making plaintiff's hand weak in grip and function. 

In view of such counts, it seems clear that the plaintiff based his 
right to recovery primarily on the allegation of negligence on the part 
of the corporation in its maintenance of a corporation-owned saw. 
Such being the case, it is our view that the cause of action is more con- 
cerned with activities of the corporation than it is with the general 
administration of the prison and that the settlement properly should 
be paid from the prison industries fund as an operation expense of 
Federal Prison Industries, Inc. 


[B-158296] 


States—Federal Aid, Grants, Etc.—dAvailability for Retroactive 
Obligations 
Where an original application for the construction of a “collegiate” school of 


nursing is filed under the Health Professions Educational Assistance Act of 
1963, and refiled after the enactment of the Nurse Training Act of 1964—continu- 
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ing and enlarging the “collegiate” facilities program—and the availability of 
1966 grant funds, but construction began prior to fund availability, the rule 
against “retroactive” participation in construction started prior to the avail- 
ability of an appropriation under the enabling legislation does not apply and 
the Government may share in the entire cost of the construction project, and 
the two collegiate training facilities programs, the pre-existing one under the 
1963 act and the one authorized by the Nurse Training Act of 1964, eligible 
for assistance under both the 1963 and 1964 acts, being for all practical purposes 
substantially the same program, a grant based on the Federal share of the entire 


cost to construct space for a new collegiate nursing program may be awarded 
upon approval of the application previously received. 


States—Federal Aid, Grants, Etc.—Federal Statutory Restrictions— 
Retroactive Obligations 


A grant on the basis of the filing of an original application under the Health 
Professions Educational Assistance Act of 1963, for the construction of a nurse 
training facility to include “collegiate” training space, a program authorized by 


the 1963 act, as well as “associate degree” training space, subsequently author- 


ized in the Nurse Training Act of 1964, and refiled subsequent to enactment of 


the 1964 act and the availability of 1966 grant funds, where construction began 
after the enactment of the 1964 act, but prior to appropriation availability, is 
prohibited by the rule against “retroactive” participation in construction, as 
the “associate degree” training program authorized in the 1964 act is not an 
extension of a pre-existing program that involves the transition from an old to 


a new program ; however, although the Government may not share in the entire 


cost of the construction program, participation to the extent of work to be com- 
pleted after the date of the new application, filed subsequent to the availability 


of funds, is proper, the term “construction” in the 1964 act including the expansion 
of existing buildings. 


To the Secretary of Health, Education, and Welfare, February 18, 
1966: 


Letter dated January 6, 1966, from the Under Secretary of the De- 
partment of Health, Education, and Welfare states that a question 


has arisen under the Nurse Training Act of 1964, Public Law 88-581, 
78 Stat. 908, 42 U.S.C. 296 et seq., concerning the availability of Fed- 


eral funds for the construction of projects where construction was 
begun subsequent to the filing of an application under an earlier act 
(Health Professions Educational Assistance Act of 1963, Public Law 


88-129, 42 U.S.C. 293 note), but prior to the availability of appropria- 
tions under the Nurse Training Act. 


The facts and circumstances giving rise to the question, as disclosed 
by the Under Secretary’s letter, are set forth below. 


On September 24, 1963, Congress enacted the Health Professions 
Educational Assistance Act of 1963 (title VII, Part B, of the Public 
Health Service Act, as amended, Public Law 88-129; 42 U.S.C. 293 
et seq.), which provided for a program of grants to assist in the con- 
struction, replacement and rehabilitation of teaching facilities for the 
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training of various types of health professional personnel, including 
nurses. Support under that act was limited to those schools of nurs- 
ing providing training leading to a bachelor’s degree (i.e., “collegiate” 
schools of nursing). Due to the acute shortage of nurses nationally, 


however, Congress in 1964 felt it necessary to establish a new and 


separate program aimed directly at increasing the supply of nurses 
in the United States, independent of its efforts to produce more health 
professional personnel generally. This policy was enacted into law 


in the form of the Nurse Training Act of 1964 (approved September 
4, 1964), which, in addition to authorizing grants for “collegiate” 


schools of nursing, authorizes grants for construction of associate 
degree and diploma schools of nursing. 


Funds are authorized under the Nurse Training Act of 1964 to be 
appropriated for the purpose of making construction grants to schools 
of nursing beginning July 1, 1965. At the same time, Congress sought 


to eliminate any duplication of authority by removing from the Health 
Professions Educational Assistance Act (hereinafter referred to as the 


HPEA Act) the authority to make grants for the construction of 


teaching facilities for nurses, effective “with respect to appropriations 


for fiscal years beginning after June 30, 1965” (sec. 3 of Public Law 
88-581; 42 U.S.C. 293). The first appropriation act providing funds 
for construction grants under the Nurse Training Act was approved 
August 31, 1965 (Public Law 89-156; 79 Stat. 589). 

In connection with the foregoing there are two factual situations 
which have presented certain difficulties : 

Case (1): A college proposed to provide space for a new collegiate 
nursing program in a building to be constructed on the campus. In 
May of 1964 it submitted an application for a construction grant 
($126,000) under the HPEA Act. The application was found by the 
Nursing Review Committee in November 1964, to meet all the require- 
ments of that statute and was recommended for approval by the 
National Advisory Council on Education for Health Professions a few 
days thereafter. Due to the shortage of funds and the application’s 
relatively low priority, however, the project was never finally 
approved by the Surgeon General under the HPEA Act. Acting in 
the belief that Federal funds would be made available for the project 
and because of the need to proceed immediately with the project, con- 
tracts were awarded by the applicant and construction was started 
in May 1965. When appropriations became available under the Nurse 
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Training Act, the application was “referred” to that program. 
Although on September 29, 1965, the applicant submitted revised and 
supplemental application forms requesting funds under the Nurse 
Training Act, the revised application was substantially the same as the 
original application under the Health Professions Educational Assist- 
ance Act. (One change related to requiring an assurance under the 
Nurse Training Act that the facility will be used for at least 20 years 
for the purposes for which it was constructed (PHS Act, section 
802(b) (2) (A), 42 U.S.C. 296a(b) (2)(A)) as opposed to a 10-year 
assurance of continued use under the HPEA Act (PHS Act, section 
721(c)(2)(A), 42 U.S.C. 293a(c) (2) (A), and this was met by the 
submission of a revised assurance.) Neither the Public Health Serv- 
ice nor the applicant regarded the request for funds under the Nurse 
Training Act as a new application. 

To summarize the chronology of Case (1) : (1) HPEA Act enacted 
September 1963; (2) Original application filed May 1964; (3) Nurse 
Training Act enacted September 1964 (authorized appropriations for 
fiscal year ending June 30, 1966) ; (4) Construction started May 1965; 
(5) Appropriations became available under Nurse Training Act 
August 1965; (6) “New” or revised application filed September 1965. 

Case (2): A university proposed to construct a new nurse training 
facility which would include space for “collegiate” as well as “asso- 
ciate degree” students. It submitted an application for a construction 
grant ($1,200,000) under the HPEA Act in May of 1964. Since the 
proposed project did not meet the accreditation requirements for a 
“collegiate” school, and since an associate degree program was not 
eligible under that act, it was found to be ineligible for a construction 
grant underthe HPEA Act. In March of 1965, after the enactment of 
the Nurse Training Act but prior to the date appropriations made 
pursuant to the authority in that act were available, construction was 
begun on the building. On October 4, 1965, with the project over half 
completed, a new application was filed by the school for a construction 
grant ($455,200) under the Nurse Training Act, requesting assistance 
in the amount of construction still to be done. (This request was 
limited to the amount of work still to be done apparently because the 
applicant was under the impression that he could not obtain assistance 
as to the work already completed.) The “collegiate” portion of the 
project was still ineligible because of accreditation requirements, but 
the “associate degree” program was then eligible. The amount of 
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work still to be done on the “associate degree” portion is approximately 
$225,000. 

To summarize the chronology of Case (2): (1) HPEA Act enacted 
September 1963; (2) Original application filed May 1964; (3) Nurse 
Training Act enacted September 1964 (authorizing appropriations for 
fiscal year ending June 30, 1966); (4) Construction started March 
1965; (5) Appropriations became available under Nurse Training Act 
August 1965; (6) New application filed October 1965. 

The Under Secretary states in the light of the circumstances of 
these two cases, the question arises as to whether, or the extent to 
which, Federal participation in the costs of construction of these 
projects is authorized. 

As to such a question, the Under Secretary understands it has been 
our view that the Federal Government may not participate “retro- 
actively” in costs where the obligation arose before an appropriation 
under the enabling legislation became available, unless the legislation 
or its history indicates a contrary intent. 

He notes that in 31 Comp. Gen. 308 (1952), we held that, in the 
absence of evidence of a contrary congressional intent, retroactive pay- 
ments may not be made under the Federal Civil Defense Act of 1950, 
50 U.S.C. App. 2251 note, to defray (in whole or in part) the cost 
of obligations incurred or expenditures made by States prior to the 
date on which the appropriations became available to make contribu- 
tions to the States. He also refers to our decision of May 5, 1961, 40 


Comp. Gen. 615 where we held—quoting the syllabus—that : 

In the absence of express authority for the use of Federal aid funds to dis- 
charge retroactively obligations incurred by the States for fish and wildlife 
restoration projects prior to the availability of such funds, Federal aid funds 
provided under the Pittman-Robertson and Dingell-Johnson Acts, 16 U.S.C. 
669-669i and id. 777-777k, are not available for payments to the States in satis- 
faction of obligations or expenditures made by the States for land purchases 
for restoration projects, prior to the availability of such funds, notwithstanding 
that the Government’s liability to a State for reimbursement would be con- 
tingent upon the future availability of the funds. 

He points out, however, that in connection with an ongoing con- 
struction program under the Hill-Burton legislation (where the allot- 
ment to the State had been exhausted under a particular appropriation 
act), your Department requested our determination as to whether the 
Federal Government might participate in the entire cost of a project 
where construction was begun after the submittal of an application 
which met all the requirements of the act but which, because of ex- 
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haustion of the current allotment to the State, could not be approved 
until allotments were made for the succeeding fiscal year. And that 
in decision of May 7, 1948, B-75414, we stated that, under such 
circumstances : 


* * * should the Surgeon General, in the succeeding fiscal year, approve such 
an application previously received—and considering the administrative statement 
that participation in the entire cost of construction under such circumstances is 
entirely consistent with the purposes of the Act in furnishing assistance in the 
construction of hospitals in accordance with approved State plans—there appears 
to be no reason why he may not include in the estimated cost of construction 
the entire cost of the facility incurred subsequent to receipt of the application. 

The Under Secretary believes that the circumstances presented by 
the instant cases may similarly warrant special consideration. He 
states that even though the Nurse Training Act of 1964 is a new enact- 
ment, the program is in many respects essentially an extension and 
expansion of the pre-existing program of nurse training construction 
under the HPEA Act of 1963; and that for those nurse training 
facilities which were eligible under the HPEA Act, the two programs 
are for all practical purposes substantially the same. 

The Under Secretary refers again to the fact that the expenditure 
of funds under the Nurse Training Act construction program was 
authorized to begin on the day after the expiration of the similar pro- 
gram under the HPEA Act. He believes it to be significant of Con- 
gress’ intention that under the bill (H.R. 11241), as passed by the 
House, the eligibility of collegiate schools of nursing for construction 
assistance under the HPEA Act would have been eliminated as of July 
1, 1964. He notes that the date was changed to July 1, 1965, by the 
Senate Committee on Labor and Public Welfare, and, as so amended, 
was enacted into law. 

Your Department is of the view that the Nurse Training Act should 
not be treated as an entirely “new” program with the consequences that 
usually might follow with respect to projects undertaken prior to 
enactment. Rather, your Department believes that the nursing school 
construction program may reasonably be regarded as a continuing one 
under which an appropriation had previously been made available by 
Congress to implement the enabling legislation. According to the 
Under Secretary on this basis it might well be coftcluded that, con- 
sistent with the congressional intent, the rule against “retroactive” 
participation in construction which was started prior to the avail- 
ability of an appropriation under the enabling legislation need not 
apply in these cases. 
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The Under Secretary’s letter continues : 


Admittedly, a distinction may be drawn between Case (1) and Case (2). In 
Case (1) the project was eligible under both statutes; in Case (2) the school, 
as an associate degree program, was ineligible for assistance under the HPEA 
Act, and at the time the first application was filed the Nurse Training Act had 
not yet been enacted. However, there was already in existence a program to 
aid in the construction of schools of nursing and, as stated above, Congress indi- 
cated its intention that the transition from the old program to the new one be 
made so as not to withdraw Federal assistance from projects which might 
otherwise receive such assistance. 

Thus, we believe it is not unreasonable to suggest that in the context of this 
particular Federal program your prior rulings are not necessarily controlling. 

Accordingly, we would appreciate being informed as to whether your office 
would feel required to object to the awarding of grants to the applicants in Cases 
(1) and (2) based on the Federal shate of the entire cost of construction of each 
facility. If you would feel so required, would you also find objectionable Federal 
participation in either project measured by the amount of work still to be done 
after funds became available under the Appropriation Act (P.L. 89-156, approved 
August 31, 1965) even though the construction work was started pursuant to an 
obligation entered into before enactment of that Act? 

As indicated in the Under Secretary’s letter we have held, in effect, 
in connection with grants, that the Federal Government may not par- 
ticipate retroactively in costs where the obligation arose before an ap- 
propriation under the enabling legislation became available, unless the 
legislation or its history indicates a contrary intent. 

While the Nurse Training Act of 1964 is a new enactment, the pro- 
gram is, in most respects, insofar as “collegiate” schools of nursing 
are concerned, essentially an extension of the pre-existing program of 
nurse training construction under the HPEA Act of 1963. Thus, as 
stated in the Under Secretary’s letter, for those nurse training facilities 
which were eligible under the HPEA Act, the two programs are for 
all practical purposes substantially the same. Accordingly, and con- 
sidering all the other facts and circumstances, together with the hold- 
ing in B-75414, dated May 7, 1948, referred to in the Under Secretary’s 
letter, we would not be required to object to the awarding of a grant 
to the applicant in Case (1) based on the Federal share of the entire 
cost of construction, if the Surgeon General approves the application 
previously received. 

As to Case (2), the proposed project was not eligible for construc- 
tion grant assistance under the 1963 statute (HPEA Act), and at the 
time the first application was filed the Nurse Training Act of 1964 had 
not yet been enacted. Insofar as the “associate degree” program was 
concerned the program authorized in the 1964 act was not an extension 
of a pre-existing program. Thus, the transition from the old program 
to the new program did not have the effect of withdrawing Federal 
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assistance from a project which otherwise might have received such 
assistance. Accordingly, a grant to the applicant in Case (2) based 
on the Federal share of the entire cost of construction of such project 
may not be made. We note, however, that the term “construction” is 
defined in section 843 (i) of the 1964 act, 42 U.S.C. 298b(i), as including 
“expansion, remodeling, replacement, and alteration of existing build- 
ings.” Thus, it would not be unreasonable to consider that the com- 
pletion of the facility is the project for which Federal aid is requested. 
Cf. B-75414, May 7, 1948. Accordingly we would not object to Fed- 
eral participation in the “Case (2)” project measured by the amount 
of work still to be done after the date (October 4, 1965) the new appli- 
cation was filed, if otherwise proper, since grant funds were available 
under the appropriation act involved (Public Law 89-156, approved 
August 31, 1965) on that date. 


[B-158330] 


Pay—Retired—Annuity Elections for Dependents—Administrative 
Errors in Handling—Validity of Election 


An annuity election made for dependents under 10 U.S.C. 1431, which inadver- 
tently filed in the personnel folder of a Navy officer was not reflected in his 
record at the time of retirement, resulting in his retired pay account being estab- 
lished without providing for annuity deductions, is a timely and valid election— 
and not required by law, it is ‘immaterial that the officer’s signature was not 
attested to or notarized—and the election discovered after a 5-year lapse requir- 
ing establishment of regular deductions, plus additional deductions for arrear- 
ages, the election form filed a year after the original election expressing no desire 
to participate in the annuity program, an attempted revocation, having no force 
or effect, the deductions from the officer’s retired pay may not be refunded: 
however, the Secretary of the Navy may authorize the withdrawal of the officer 
from participating in the annuity program under 10 U.S.C. 1436(b). 


To Commander M. L. Conner, Department of the Navy, February 21, 
1966: 


Reference is made to your letter of December 13, 1965, with en- 
closures, forwarded by the Comptroller of the Navy by second endorse- 
ment dated January 12, 1966, requesting an advance decision as to the 
validity of an election under the Uniformed Services Contingency 
Option Act of 1953, ch. 393, 67 Stat. 501, 10 U.S.C. 1431 (Retired 
Serviceman’s Family Protection Plan), and the propriety of refund- 
ing deductions already made from the member’s retired pay. The 
request was assigned No. DO-N-888 by the Department of Defense 
Military Pay and Allowance Committee. 
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The papers submitted to this Office disclose that the member, Lieu- 
tenant George H. Schaffner, retired from the Navy on May 1, 1956, 
after having served on active duty for more than 20 years. At the 
time his retired pay account was being established, the records in your 
office and in the U.S. Navy Family Allowance Activity, failed to show 
that he had made an election under the Uniformed Services Con- 
tingency Option Act. Asa result, it was presumed that no election was 
intended and his retired pay account was established without annuity 
deductions being made. 

The file further reflects that by letter dated July 7, 1961, the U.S. 
Navy Family Allowance Activity forwarded to you various papers 
and other documents pertaining to Lieutenant Schaffner, among which 
were two NavPers 591 forms dated March 23, 1954, and March 4, 1955, 
signed by the member. While it was at first believed that the latter 
form bore a 1958 date, it is reported that the date stamped on the re- 
verse side indicates that it was received on April 25,1955. It appears 
that these annuity option forms had inadvertently been filed in his 
personnel folder at the Bureau of Naval Personnel and had just re- 
cently been discovered after a 5-year lapse. Also contained in this 
correspondence was a copy of a letter from the Bureau of Naval Per- 
sonnel dated June 1, 1954, to the member, advising him that his election 
of March 23, 1954, failed to include the signature of an attesting officer, 
or notary, and that proof of his wife’s date of birth was not attached. 
Apparently, he did not reply to that letter; but instead, on March 4, 
1955, almost a year later, returned the second NavPers 591 form, prop- 
erly completed, indicating that he did not wish to participate in the 
program. 

Apparently, no further action was taken until July 13, 1961, when 
Lieutenant Schaffner was advised by your office that regular deduc- 
tions would be made beginning July 1961, plus additional deductions 
for all arrearages totaling $1,825.28, due under the program from the 
time of his retirement to July 1961. In response, he stated his objec- 
tion to this procedure, stating that he had no idea how the NavPers 
591 form, dated March 23, 1954, came to be in his personnel file as it 
was only a “rough draft” and that he never had any intention of par- 
ticipating in the program. In an effort to support his position, he 
contends that the signature of an attesting officer on the original 
option form, was mandatory and hence that such form did not con- 
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stitute a valid election, citing our decision 44 Comp. Gen. 665, as con- 
trolling. However, the fact that his signature was not attested to or 
notarized does not necessarily affect the validity of the election signed 
by Lieutenant Schaffner on March 23, 1954, it having been held that 
neither the law governing such elections nor the regulations issued 
under that law require that the signature of the member making the 
election be attested by a notary public or other attesting officer. 33 
Comp. Gen. 455 ; 36 Comp. Gen. 244. 

The question involved in our decision of April 29, 1965, 44 Comp. 
Gen. 665, the decision on which Lieutenant Schaffner bases his claim, 
was not the validity of the election, but whether an election had, in 
fact, been made by delivering an executed election form to the proper 
service official as contemplated by applicable regulations, there being 
no proof of such delivery in official files. As to the matter of proof of 
delivery in such circumstances, we held in decisions of September 30, 
1963, 43 Comp. Gen. 309, and November 1, 1963, B—151999, that since 
the attesting officers signed the election forms of the electing members 
in those cases, in connection with their assigned duties relating to the 
Family Protection Plan as there described, proof of their signatures 
on the respective copies of the election form retained by the member 
concerned may be accepted as establishing that the duly executed 
original election form passed out of the member’s control into the pos- 
session of the proper authorities at his station. The absence of such 
proof in 44 Comp. Gen. 665 prevented a determination that the member 
had delivered the requisite election form to the proper service officials. 
We would not have questioned the unattested election in that case if 
the original election form had been found in official files. 

We believe that a timely and valid election was made by Lieutenant 
Schaffner on March 23, 1954, when he signed the prescribed form and 
that form was delivered tothe Navy. The option form dated March 4, 
1955, seems to constitute nothing more than an attempted revocation 
of the prior election, which under the statute has no force or effect. 
Accordingly, on the basis of the present record, Lieutenant Schaffner is 
not entitled to refund of deductions made in accordance with that 
election. 

It would appear appropriate to invite Lieutenant Schaffner’s at- 
tention to the authority vested in the Secretary of the Navy to take 
appropriate action permitting withdrawal by a member from partici- 
pating in the annuity program, under 10 U.S.C. 1436(b). 
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[B-158524] 


Appropriations—Specific v. General—Postal Automated Units 
Acquisition 

An automated postal unit consisting of a fabricated core manufactured to contain 
dispensing machines furnished by the Government, to be installed in space leased 
in shopping centers, lobbies, airport terminals, and railroad stations at nominal 
rentals under agreements cancelable upon 30 days notice, and offering unattended 
service 24 hours a day, 7 days a week is neither a public building nor a public 
improvement within the meaning of 3733, Revised Statutes, 41 U.S.C. 12, and a 
specific appropriation for its procurement is not required, in view of the fact that 
the unit, a complex versatile machine consisting of a core, an integral component 
of the unit, that provides support and security protection for specialized operating 
equipment is, because of its flexible characteristics, neither regarded as a building 
nor construed to be an improvement, a term used primarily with reference to real 


property. 
To the Postmaster General, February 28, 1966: 


Reference is made to letter of February 14, 1966, from Mr. Tyler 
Abell, Assistant Postmaster General, asking whether a self-service 
postal unit described therein must be considered to be a public 
building or a public improvement within the meaning of section 3733, 
Revised Statutes, 41 U.S.C. 12, and thus require a specific appropria- 
tion for its procurement. 

It is explained that these automated units have been installed on an 
experimental basis in four shopping center locations throughout the 
country. These units offer unattended service 24 hours a day, 7 days 
a week. The Post Office Department plans to purchase 100 of these 
units in the near future and to place them at shopping centers and in 
post office building lobbies throughout the country. Later procure- 
ments will include units for location in the lobbies of large buildings 
such as airport terminals and railroad stations. The space for the 
units would be supplied at nominal rentals by the shopping center or 
building owners. The shopping centers would also contribute a con- 
crete slab upon which to place the unit. The rental agreements for the 
space and slab will be cancelable by either party at any time upon 30 
days’ notice and the Department will reserve the right to remove the 
unit. 

The unit will be completely fabricated at the manufacturer’s plant 
with the machines furnished by the Government to be put in place by 
the manufacturer at his plant. -The entire package then would be 
shipped to the site where installation would be effected within a matter 
of hours. The core of the unit in which the machines are located is 
14 feet long and 6 feet wide and will have a canopy over the top which 
extends 7 feet on all four sides presenting a lighted facia calling atten- 
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tion to the unit, particularly at night. The core contains two multi- 
commodity vending machines, two multidenominational vending ma- 
chines vending single or multiple stamps, two currency coin changer 
machines, one parcel depository unit, one parcel self-calculating weight 
rate scale, one letter scale, and one set of information and rate signs. 
In addition, the core serves as a receptacle for packages. Also, each 
unit will have two newly designed street letter boxes. The total cost 
of the above equipment is $7,040 and the core of the unit here in question 
is reported to cost slightly less than the cost of the equipment. 

In urging that the unit is not a building within the meaning of 
41 U.S.C. 12, it is pointed out that it will have no walls enclosing 
it, the purpose of the core being to support and display the equip- 
ment and to serve as a receptacle for packages; it will have no heat 
or plumbing; and it can be folded up and removed from the premises 
in a matter of hours and shifted from place to place with no damage to 
the unit and equipment. 

We agree that a unit, such as described above, having none of the 
attributes and characteristics generally associated with buildings used 
for shelter or storage, or warehouses, or offices, and which does not 
resemble a building in the ordinary sense, does not constitute a build- 
ing within the meaning of 41 U.S.C. 12. 

The question whether the unit is a public improvement, however, 
is not entirely free from doubt. Whereas the term “building” has a 
generally recognized meaning and instantly calls to mind a structure 


of some kind having walls and a roof, the term “improvement” creates 
no specific image in the mind since almost any item of property can be 
improved upon. However, the legislative history of this provision dis- 
closes that the term “improvement” was used primarily with reference 
to real property. See 38 Comp. Gen. 758, 762. While the unit herein 
considered could be construed to be an improvement in the broad sense 
of that term, it is, if anything, an improvement to the equipment 


itself rather than an improvement to any land or buildings. Conse- 


quently, we are inclined to agree with the views of your Department 
that the unit, when completed with all equipment in place will consti- 
tute a complex, versatile machine so that the core, which provides 
support and security protection for the specialized operating equip- 


ment, can be considered as being an integral component thereof. 
Cf. 39 Comp. Gen. 822. Accordingly, and considering its flexible 
characteristics, you are advised that we do not regard the unit here 
in question as constituting a public building or a public improvement 


within the purview of 41 U.S.C. 12. 
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[ B-157587 J 


Equipment—Automatic Data Processing Systems—Lease-Purchase 
Agreements—Acquisition of Equipment 
A proposed arrangement under which General Services Administration would pur- 
chase leased punched-card and automatic data processing equipment, through a 
third-party leasing firm as agent using third party funds, transfer title to the 
leasing firm and lease back the equipment at reduced rates and at an overall 
savings to the Government may be regarded as a single transaction accomplished 
as a lease method of procurement rather than as an actual procurement vesting 
title to the equipment in the Government and, therefore, since the equipment is 
not Government property, the surplus property disposal requirements in the 
Federal Property and Administrative Services Act of 1949, 40 U.S.C. 471, would 
not preclude the proposed procedure. 
To the Administrator, General Services Administration, March 1, 
1966: 

The Acting Administrator, General Services Administration 
(GSA), by letter of November 1, 1965, requests our consideration of a 


proposed procedure whereby the Government would purchase pres- 


ently leased International Business Machines (IBM) punched-card 


and automatic data processing (ADP) equipment through the 
agency of and by use of the funds of a third party leasing firm, then 
lease the same equipment back from the leasing firm at considerably 


reduced rates than those presently being paid to IBM. 


The background and facts in the matter, as contained in the Acting 
Administrator’s letter, are set forth below. 

Several leasing firms have offered leasing proposals to the Govern- 
ment which would produce savings of from 10 to 50 percent of present 


IBM lease rates on punched-card and ADP equipment. These firms 
are Boothe Leasing Corporation, mainly a computer leasing firm; Data 


Processing Associates, Inc. (DPA), interested only in punched-card 
equipment; and Management Assistance, Inc. (MAI), interested 
chiefly in punched-card equipment, but would also agree to lease-back 
arrangements for selected pieces of ADP equipment. All of these 


firms have come into existence after manufacturers started making 
punched-card and ADP equipment available for purchase. Since 


General Services Administration has statutory responsibility to man- 
age and procure Government property for civilian agencies of the 


Government, it is very much interested in the cheaper rates that are 


being offered by the leasing firms, since Government-wide savings of 


several million dollars per year could be realized immediately from 
these proposals. 
IBM has a firm policy of selling installed equipment only to the 


lessee, and it has refused to modify that position, although GSA has 


for almost 2 years tried vigorously and at different levels in the cor- 
poration management to get that policy changed. Because of this 
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IBM policy, the proposals of the leasing firms—all essentially the 
same—involve: (1) the Government’s exercising, pursuant to the 
terms of the Federal Supply Schedule contract with IBM, its nonas- 
signable option to purchase presently leased IBM punched-card and 
selected pieces of ADP equipment, the purchase to be consummated 
through the Government’s appointing the leasing firm as its agent to 
purchase the equipment, (2) the leasing firm using its own funds to 
pay IBM directly for the purchased equipment and taking title to it 
as agent of the Government, and (3) the Government’s releasing to 
the leasing firm the title to the equipment and any equity acquired 
towards it purchase price, in exchange for a lease agreement at very 
much lower leasing rates than those charged by IBM. 

In this proposed procedure, the Government would require the 
leasing firm to agree to grant the Government at least as many rights 
as the IBM lease agreements now provide. These rights would 
include a purchase option as provided by IBM (part of the lease price 
being applied towards purchase of the equipment if the Government 
later decided to buy), 30 or 60 days unilateral cancellation rights, 
and IBM or equivalent maintenance on all equipment, with automatic 
termination provisions being included if the leasing firms failec to 
provide IBM or other adequate maintenance. Other leasing terms 
offered by some of the firms are better than those now offered by IBM, 
such as allowance for prime shift time, overtime usage rates, insurance, 
warranties against interruption of service, and, no delivery and 
installation costs. GSA would also require a leasing firm to guarantee 
continuation of the lease for as long as the Government may wish. 

GSA believes that it would be entirely possible to obtain vigorous 
competition among the three companies mentioned above and any 
other interested firms, in making this improved kind of lease; and 
would obtain all possible competition in any such arrangement. 

As an example of the kind of proposals suggested to GSA by the 
leasing companies, DPA recently made an offer to the Veterans 
Administration (VA) whereby DPA would purchase certain punched- 
card equipment which the VA plans to continue to rent for uncertain 
periods of time in the future. DPA would purchase, as agent of the 
Government, the equipment at the discounted IBM sale price of 
$2,654,066, and lease it back to VA for $97,394.80 per month. The 
current IBM monthly rental of the same equipment is $121,743.50. 
The reduced monthly rental would amount to $24,348,70 or $292,184.40 
per year. These reduced rates amount to approximately 80 percent 
of the present IBM rates. 

Also as an example of the type of savings that could be realized, 
recently Boothe bid on and was awarded the Federal Bureau of 
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Investigation contract for lease of an IBM central processor for a 
total monthly rental of $1,450. The IBM lease rate for the same 
model processor was $3,000 per month, which meant savings to the 
FBI of over 50 percent. This procurement did not involve the issues 
discussed herein, however, since Boothe leased to the FBI equipment 
that Boothe already owned. 

The Federal Supply Service receives billing reports and keeps rec- 
ords concerning all agencies ordering punched-card equipment under 
the FSS Schedule Contract. These records indicate that the Govern- 
ment presently pays annually approximately $60 million for lease 
of punched-card equipment from IBM and Univac, which are the 
only manufacturers of punched-card equipment. (Of the $60 million, 
approximately $55 million is leased from IBM and the other $5 million 
from Univac). Also, the Bureau of the Budget “Inventory of Auto- 
matic Data Processing Equipment in the Federal Government,” June 
1965 (see pp. 11-21), indicates that in the ADP equipment area, the 
fiscal year 1965 computer rentals were in excess of $200 million. If 
it is assumed that a leaseback of only half of the presently leased 
punched-card and ADP equipment would be of interest to a leasing 
company, and if it is assumed further, conservatively, that the savings 
the Government would realize from a leaseback arrangement with a 
leasing company would be only 10 percent of the Government’s pres- 
ent leasing costs, nevertheless, the savings to the Government would 
on these assumptions be approximately $3 million annually for 
punched-card equipment and as much as $10 million annually for ADP 
equipment. 

The Acting Administrator emphasizes that the proposal is limited 
to the specific and highly unusual circumstances which are encountered 
here. He strongly feels that the Government should not be de- 
barred from taking advantage of the highly favorable leasing terms 
which are available from the leasing companies, so long as the basis 
for doing so may be found in the general authority under the Federal! 
Property and Administrative Services Act of 1949, as amended, for 
GSA to manage the Government’s property, and so long as other pro- 
visions of law are not violated. Further, he believes there is an en- 
tirely adequate flexibility in Federal law to permit the Government to 
act in the interests of economy and efficiency in this particular and un- 
usual factual situation. 

The Acting Administrator states that GSA does not foresee a prob- 
lem in the later transfer of title from the Government to the leasing 
firm, since the whole transaction would be in the best interest of the 
(rovernment, and that the Government’s consideration for the trans- 
action would be the lower rates and other improved terms under the 
subsequent leases from the leasing firms. 
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Accordingly, he would like to be assured that we would not feel com- 
pelled to disapprove a plan whereby the Government would first make 
an inventory of all agencies to determine what equipment might be 
subject to a continuing lease, and then, after individual agency deter- 
minations that it would be more advantageous to the Government to 
continue leasing the various equipment involved rather than pur- 
chase, would: 

1. Get competitive offers from all the leasing firms; 

2. Evaluate offers to determine best proposals ; 

3. Appoint successful offeror as agent of the Government to pur- 
chase equipment directly from IBM, using funds of the offeror and 
not funds appropriated to the agencies ; 

4. Draw up an agency agreement with leasing firms, together with a 
separate agreement relating to the leaseback arrangement ; and 

5. Lease the equipment back from leasing firms at lower rates with 
provisions for 30 to 60 days cancellation, right to purchase at reduced 
rates, maintenance requirements, and any other advantageous terms 
which are reasonably available from the leasing firms. 

Although IBM will not relax its selling policy and has repeatedly 
stated that it will not sell installed equipment at the reduced purchase 
price to anyone but the lessee, GSA has approached IBM with the 
agency proposal, and IBM has indicated that it would agree to such 
an arrangement, especially since it was brought to the Company’s 
attention that arrangements like the one proposed above have been 
accomplished with private businesses. 

In the absence of more specific statutory authority, GSA proposes 
to handle the matter under the general authority of section 201(a) of 
the Federal Property and Administrative Services Act, as amended, 
40 U.S.C.481. This section provides, in pertinent part, as follows: 

The Administrator shall, in respect of executive agencies, and to the extent that 
he determines that so doing is advantageous to the Government in terms of econ- 
omy, efficiency, or service, and with due regard to the program activities of the 
agencies concerned— 

(1) prescribe policies and methods of procurement and supply of personal prop- 
erty and nonpersonal services, including related functions such as contracting, 
inspection, storage, issue, property identification and classification, transportation 


and traffic management, management of public utility services, and repairing 
and converting ; and 


* a * * = * . 


(3) procure and supply personal property and nonpersonal services for the 
use of executive agencies in the proper discharge of their responsibilities, and 
perform functions related to procurement and supply such as those mentioned 
above in subparagraph (1) * * *. [Italics supplied.] 


Under the proposed procedure the option to purchase would have 
to be exercised in the name of the Government and once this option 
was exercised the legal title to the equipment would vest in the 
Government. Government-owned equipment ordinarily may be 
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disposed of only when it becomes surplus to the needs of the 
Government and in accordance with the Federal Property and 
Administrative Services Act of 1949, as amended, 40 U.S.C. 471 et seq. 
Since there would remain a Government need for the equipment it 
properly could not be considered to be surplus. However, while 
under the proposed procedure and the agreements to be entered into 
legal title to the equipment would be in the Government, when the 
option was exercised it appears that equitable title would be in the 
third party leasing firm, since its funds would be used to purchase 
the property and, under the agreements between the third party 
leasing firm and the Government, the Government would be required 
to transfer title to the third party leasing firm. Under the circum- 
stances it appears reasonable to consider the purchase, transfer 
of title, and leaseback of the equipment, a single transaction 
accomplished as a method of procurement and resorted to solely for 
the purpose of enabling the leasing firm to acquire the equipment so 
it may lease it to the Government at a lower rental than the Govern- 
ment was previously paying, and not a procurement for the purpose of 
vesting title to the equipment in the Government. Cf. B-69813, 
December 8, 1947. In view thereof and considering the unusual 
circumstances we would not be required in the instant case to consider 
the equipment involved as Government property. If the equipment 
is not considered to be Government property, there is nothing in the 
Federal Property and Administrative Services Act of 1949, as 
amended, or other law, of which we are aware, which would preclude 
GSA from carrying out the proposed procedure. 

As indicated above, under the terms of the Federal Supply Schedule 
Contract with IBM, the Government’s option to purchase leased 
punched-card and selected pieces of ADP equipment is nonassignable. 
The proposed procedure would have the effect of circumventing the 
nonassignable option to purchase provision in the Federal Supply 
Schedule Contract (or contracts) involved. While it is stated in the 
Acting Administrator’s letter that IBM has indicated it would agree 
to the proposed procedure, there is nothing in the letter to indicate 
the authority of the IBM officials contacted to make such a commit- 
ment. If, however, responsible officials of IBM (i.e. those who have 
authority to waive contract provisions such as involved here) have 
been or are contacted and agree to the proposed procedure set forth 
in the Acting Administrator’s letter we will interpose no legal objec- 
tion to such procedure. 

We are in agreement with the objective of conserving public funds 
by acquiring the use of ADP equipment under more favorable terms. 
However, aside from the legal question involved, we would like to 
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call your attention to our numerous reports to the Congress in recent 
years on our examinations of the acquisition of ADP equipment by 
Government agencies and contractors and the additional costs incurred 
as a result of the practice of leasing as opposed to purchasing. Con- 
cerning the present proposal for obtaining more favorable leasing 
terms, it should be understood that we believe that your agency should 
exercise its full authority to determine the most economical method 
of acquisition of ADP equipment from an overall Government stand- 
point, whether by lease or purchase, and to arrange for its acquisition 
accordingly. 

In this connection, we note from the Acting Administrator’s letter 
(page 6) that: 


Accordingly, we would like to be assured that you would not be compelled 
to disapprove a plan whereby the Government would first make an inventory of 
all agencies to determine what equipment might be subject to a continuing lease, 
and then after individual agency determinations continue leasing the various 
equipment involved rather than purchase. [Italics supplied.] 

This statement suggests that GSA intends to continue to rely on the 
determinations of the agencies as to whether to lease or purchase 
equipment. Based on examinations we have made in many agencies, 
it is our observation that decisions to lease or purchase data processing 
equipment made by individual agencies, who usually have little or no 
knowledge of the needs of other agencies, very often result in leasing 
when the best interests of the Government would be served by pur- 
chasing. It is our view that such determinations can best be made by 
a centralized authority having knowledge of the needs of all agencies. 
Recognition of this concept was a factor in the enactment of Public 
Law 89-306, 5 U.S.C. 630g-2, which authorizes and directs the Ad- 
ministrator, GSA, to coordinate and provide for the economic and 
efficient acquisition and maintenance of ADP equipment by Federal 
agencies. In carrying out this responsibility, we urge that full con- 
sideration be given to making lease-purchase determinations on the 
basis of overall interests of the Government whether the equipment 
is acquired from manufacturers or from others. 

As requested there is returned herewith the DPA proposal (three 
brochures). 


[ B-157732 J 


Contracts—Labor Stipulations—Davis-Bacon Act—Wage Under- 
payments—Contractor Not at Fault 


A wage underpayment withheld pursuant to the Davis-Bacon Act, 40 U.S.C. 276a, 
under a construction contract awarded incident to an invitation which contained 
two wage schedules without any indication as to which rate was applicable to the 
work to be performed may be refunded, even though the administrative deter- 
mination that the higher of the two wage schedules was proper, since the work 
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required application of only one wage schedule and the contractor’s interpre- 
tation that the lower schedule was applicable was not unjustified. 
Contracts—Labor Stipulations—Davis-Bacon Act—Minimum Wage 
Determinations—Classifications of Work—Applicable Rate 
Schedule 

Under invitation for bids on a construction project which calls for a wage 
schedule applicable to only one particular type of construction work, the con- 
tracting officer should prepare his request for a wage rate determination from 
the Secretary of Labor in such a manner that the wage rate issued applies only 
to the work to be performed or, where such procedure is not practicable, as in the 
ease of a general wage determination which contains more than one schedule 


of wage rates, the invitation should specify which particular schedule is con- 
sidered applicable to the contract work. 


To the Secretary of the Army, March 1, 1966: 

Reference is made to the letter dated October 28, 1965 (ENGGC-L), 
from the Acting Genera] Counsel, Office of the Chief of Engineers, 
transmitting a report and file concerning the protest of the Southwest 
Engineering Company, Inc., against certain withholdings made by the 
Corps of Engineers, U.S. Army Engineer District, Kansas City, Mis- 
souri, under the Davis-Bacon Act, 40 U.S.C. 276a, from payments 
otherwise due under contract No. DA-23-028-CIVENG-65-659 on 
account of alleged underpayments of wages to a workman. 

The contract was awarded on January 11, 1965, and called for the 
construction of a sewage treatment system which involved the excava- 
tion for and installation of approximately 475 feet of 6-inch sewer line 
and the installation of an aeration sewage plant at the Damsite Camp- 
ing Area, Pomme de Terre Reservoir, Pomme de Terre River, Hickory 
County, Missouri. It appears that contemporaneously in the same 
area, the Corps also let contracts for the construction of approximately 
4 miles of oiled surface access road, parking areas, comfort stations, 
and shelter houses. 

In accordance with the Davis-Bacon Act, the advertised specifica- 
tions of contract No. DA-23-028-CIV ENG-65--659 contained the wage 
rates determined by the Secretary of Labor to be prevailing for corre- 
sponding classes of laborers and mechanics employed on projects of a 
character similar to the contract work in the area in which the work 
is performed. This was designated as Decision No. AD 6,815, dated 
November 2, 1964, and apparently pursuant to the Corps’ description 
of the work it described as such work as: 

Contract for heavy and highway and building type construction—construction 


of approximately 4 miles oiled surface access road, parking areas, comfort 
stations, and shelter houses. 


There was no mention in such description that the specific contract 
work in question was actually the construction of a sewage treatment 
system. 
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Decision No. AD 6,815 contained wage rates for two types of work. 
One schedule of wage rates was designated as applying to “Building 
Construction ;” the other schedule of wage rates was designated as 
applying to “Heavy and Highway Construction.” Both schedules 
contained classifications which pertained to the jobs performed by the 
workmen in question. The wage rates determined to be prevailing for 
the type of work designated as “Heavy and Highway Construction” 
were higher than those for the type of work designated as “Building 
Construction,” as follows: 


Building Construction 


Laborers $2.45 per hour 
Air tool operators (jackhammer, vibrator) 2.525 
Truckdrivers, flatbed, dump 2.80 

Heavy and Highway Construction 

Common-laborers, unskilled $2.525 per hour 
Jackhammer operators 2.775 

Tamper operators 2.625 

Dump truck (excavating) operators 2.90 


It should be noted that neither the invitation for bids nor the con- 
tract as awarded contained any indication as to which schedule of wage 
rates was considered to be applicable to the contract work. 

Construction operations started February 18, 1965. A review of 
the first weekly payroll the contractor submitted revealed that the 
common laborer performing work at the site had been paid at the 
“Building Construction” wage rate of $2.45 per hour. ‘By letter dated 
March 12, 1965, the contracting officers’ representative advised the 
contractor that the proper rate for laborers performing work on the 
contract was $2.525 per hour as set forth in the “Heavy and Highway 
Construction” rates of Wage Decision AD 6,815, and requested that 
he make restitution of the difference to the laborer. Thereafter he 
raised the wages of the laborer from $2.45 (“Building Construction” 
rate) to $2.525 per hour (“Heavy and Highway Construction” rate) 
and made restitution for time previously worked. He continued 
to pay the $2.525 rate. 

On March 19 and April 2, 1965, the contractor requested the opinion 
of the Regional Attorney, Department of Labor, on the matter. By 
letter dated April 6, 1965, the Regional Attorney replied in part as 
follows: 

Neither the Davis-Bacon Act nor any regulations issued thereunder set forth 
the difference in heavy highway construction and building construction. The 
manner by which a question of which type a particular piece of construction falls 


under is determined by the prevailing practice in the area. The initial decision 
on that point is made by the contracting agency. I am advised by the Corps of 
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Rngineers that this type of construction in the area in question has always been 
considered heavy highway type construction. * * * 


On April 28, 1965, the Labor Relations Officer visited the jobsite 
and found that the laborer on the job performed duties other than 
those of unskilled labor, i.e., operated an air tamper, operated a 
jackhammer, and on several occasions had operated a dump truck, but 
had been classified and paid only at the hourly rate of $2.525 as 
unskilled labor for all work performed. 

By letter dated May 4, 1965, the contracting officer’s representative 
advised the contractor of that jobsite investigation and requested him 
to make restitution in the amount of $32.05 to cover the differential in 
pay between unskilled labor and tamper operator, dump truck driver, 
and jackhammer operator. By letter dated May 25, 1965, the con- 
tracting officer advised him that on prior work at the reservoir 
“Heavy and Highway Construction” rates of wages rather than 
“Building Construction” rates of wages have been used for similar 
construction operations and, since he had paid the laborer in question 
10 hours for truck driving at the rate of $2.80 per hour, reduced the 
amount of restitution from $32.05 to $29.30 as follows: 


Jackhammer operator, 95 hours @ $0.25 $23.75 
Dunp Truck Driver, 10 hours @ 0.10 1.00 
Dump Truck Driver, 10 hours @ 0.375 3.75 
Tamper Operator, 8 hours @ 0.10 .80 

Total $29.30 


The contracting officer also informed him that the sum of $200 
would be withheld until final disposition of the matter. This with- 
holding was subsequently decreased to $100. 

The file of this case contains a letter dated June 3. 1965, from Local 
Union No. 16-16B of the International Union of Operating Engineers, 
Springfield, Missouri, and a letter dated June 8, 1965, from the Mis- 
souri Chapter of the Associated Generali Contractors of America. 
both of which state that the work in question is covered by the state- 
wide “Heavy and Highway Construction” collective bargaining agree- 
ments negotiated between the Associated General Contractors and the 
Common Laborers, Operating Engineers, Teamsters, and Carpenters 
unions. In this connection, we note that Article II, section 4, of such 
“Heavy and Highway Construction” agreements says the work covered 
thereby shall include all work performed in the construction of sewer 
lines and sewage disposal plants. 

The contractor’s position is that the administrative office acted 
improperly in applying the “Heavy and Highway Construction” wage 
rates rather than the “Building Construction” wage rates to the con- 
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tract in question. He describes the work as involving the installation 
of a small sewage treatment tank and 6-inch drain ‘tile laterals, 30 
inches underground. He says that this installation was made at the 
site of a small, existing toilet and shower building in one of the public 
camping areas on the lake; that the tank he installed was metal and 
very similar to an ordinary septic tank; that the drain laterals were 
made of 6-inch clay tile with joints 4 feet long and were buried 30 
inches under the ground from the tank, discharging into a lake some 
400 feet distant ; that it was necessary to install two manholes approxi- 
mately 2 feet in diameter and 2 feet deep; and that these units were 
small enough to be prefabricated and hauled to the job in a pickup 
truck. 

He calls our attention to the fact that during the same period he 
was installing the tank system there was in progress by another con- 
tractor in the same area a considerable amount of highway construction 
work on which the higher wage rates would apply, since it was specifi- 
cally “Heavy and Highway Construction.” He further says that in his 
opinion there is no conceivable way that the small light work he did 
could be designated as “Heavy and Highway Construction” and that 
he has completed many similar projects for the Government over a 
period of many years and has never before been told that this type of 
work should be designated as “Heavy and Highway Construction.” 
Additionally, he expresses an understanding that the decision to apply 
“Heavy and Highway Construction” rates to the work in question was 
based entirely upon a determination by the Associated General Con- 
tractors of Missouri that any work performed more than 5 feet 
beyond a building line should be paid such rates, and he questions 
the propriety of a determination on that basis. In support of his 
position he points out that at the same time he was installing this unit 
for the Corps of Engineers, he was preparing a quotation for the U.S. 
Forest Service on two other projects “exactly of the type of the Pomme 
de Terre job” and that the labor rates furnished to him by the Forest 
Service did not include wage rates designated for “Heavy and High- 
way Construction.” He transmitted for our consideration the ap- 
plicable wage rate decisions and specifications for these two projects. 
In addition he has transmitted the specifications and wage rate de- 
cisions of two other Corps of Engineers projects in other areas, which 
were not segregated as to the type of construction. 

The contractor, additionally, makes the following statement: 


In preparing our quotation on this job we of course, used the building labor 
rates as we have done for many years on many similar projects for the Govern- 
ment and have never before in the many projects we have completed. been told 
that this type of work should be classed as “heavy highway construction.” 
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The Davis-Bacon Act provides that the advertised specifications 
for every construction contract in excess of $2,000 which requires the 
employment of mechanics and/or laborers shall contain a provision 
stating the minimum wages to be paid various classes of laborers and 
mechanics which shall be based “upon the wages” that will be deter- 
mined by the Secretary of Labor “to be prevailing” for the correspond- 
ing classes of laborers and mechanics employed on “projects of a 
character similar to the contract work” in the city, town, village, or 
other civil subdivision of the State in which the work is to be per- 
formed, and that every contract based upon such specifications shall 
contain a stipulation that the contractor or his subcontractor shall pay 
all mechanics and laborers employed directly upon the site of the work 
the full amounts accrued at the time of payment computed at wage 
rates not less than those stated in the advertised specifications. 

The legislative history of the Davis-Bacon Act discloses that its 
purpose is to prevent a Government construction contractor from im- 
porting outside laborers into an area at lower wages than those pre- 
vailing in the locality for similar work. To this end the act gives 
the Secretary of Labor final authority to determine the wage rates 
prevailing for the work contemplated. United States v. Bingham- 
ton Construction Co., 347 U.S. 171 (1954). Such determinations 
necessarily are based on the rates of wages found to be paid mechanics 
and laborers on projects of a character similar to the contract work. 
In this regard, it appears from the aforementioned letter from the 
Local of the International Union of Operating Engineers, from the 
letter from the Missouri Chapter of the Associated General Contrac- 
tors of America, and from the text of the Union agreements that the 
wage rates determined to be prevailing for “Heavy and Highway 
Construction” were properly applicable to the construction of the 
sewage treatment system in question. Further support therefor is 
provided by the fact that the wage scales in the Wage Decision No. 
AD 14,246 (furnished as evidence by the contractor), which was issued 
on March 3, 1965, in connection with similar work for the Forest Serv- 
ice in Madison County, Missouri, are the same as those in his contract 
at Pomme de Terre Reservoir listed under “Heavy and Highway 
Construction.” 

While we must therefore agree that the prevailing wage rates for 
the work in question were the rates set out under the heading “Heavy 
and Highway Construction,” it seems reasonably clear from the record 
that the contractor based his bid price on the lower wage rates set out 
under the heading “Building Construction,” and that his assumption 
such lower schedule of wage rates was applicable to the contract work 
was attributable to the fact that, while the nature of the contemplated 
work was such as to require that only one schedule of wage rates could 
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be applicable thereto, the wage rate decision included in the IFB 
contained two schedules of wage rates, with no indication as to which 
was applicable. 

Neither the Davis-Bacon Act nor any regulations issued thereunder 
set forth the difference between “Heavy and Highway Construction” 
and “Building Constructions,” and whether a particular piece of con- 
struction falls under one or the other is to be determined by the level of 
wages paid on similar projects in the area, with the initial decision on 


that point being made by the contracting agency. Under the circum- 


stances, it is our view that where, as here, an IFB requests quotations 
on a project which calls for a wage schedule applicable to only one 
particular type of construction, it is incumbent upon the contracting 
officer to prepare his request to the Secretary of Labor for a determina- 


tion of wage rates in such a manner that the wage rate determination 


as issued relates only to the construction in question, or where such 
a procedure is not practicable, as where a general wage determination 
is used which contains more than one schedule of wage rates, to un- 
equivocably indicate in the IFB which particular wage schedule is 


considered applicable to the contract work. 


In view of the foregoing, and since Southwestern’s interpretation of 
the wage rate determination cannot be said to have been entirely 
unjustified, the moneys withheld on account of alleged underpayments 
resulting from the contractor’s following the “Building Construction” 


schedule of wage rates rather than the “Heavy and Highway Construc- 


tion” schedule should be released to the contractor. 


The file received with the report from the Acting General Counsel 
is returned. 


[ B-130839 J 


Military Personnel—Record Correction—Legal Conclusions 


The recovery from an Army colonel of the retired pay adjustment he received 
for a period barred by the act of October 9, 1940 (31 U.S.C. 71a), but allowed 
pursuant to a correction of military records under 10 U.S.C. 1552 to show the 
officer, originally retired as a captain for disability, was re-retired and credited 
with 30 years’ service for longevity pay purposes, facts already in the record, may 
not be refunded, the action by the Army Board for Correction of Military Records 
having no legal significance, neither adding nor deleting from the original record, 
but merely reciting existing facts in an attempt to avoid the application of the 
1940 act, and the decision in Oleson v. United States, Ot. Cl. 376-64, decided July 
16, 1965, to the effect that although the facts of a military record are not changed. 
the record is corrected when the Board incorporates the administrative con- 
clusions as to the legal effect of the facts, will not be followed until the court in 
another similar case considers a Correction Board has no authority to change 
the law, only the facts reflected in a military record. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
March 3, 1966: 


Reference is made to your letter of November 18, 1965, requesting 
a decision whether the sum of $1,611 deducted from the retired pay 
of Colonel James C. Waddell, 0 13 919, USA (retired), may be re- 


SEU 
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funded to him. Your request for decision has been assigned D. O. 
Number A-884 by the Department of Defense Military Pay and Allow- 
ance Committee. 

The sum of $1,611 represents the amount of retired pay adjustment 
for the period May 16, 1946 through March 12, 1947, paid to Colonel 
Waddell in July 1960 pursuant to a correction of his military record 
by the Army Board for Correction of Military Records under the 
provisions of 10 U.S.C. 1552 showing that he was re-retired on May 


16, 1946, at which time he was credited with over 30 years’ service 


for longevity pay purposes. The amount of that payment was de- 
ducted from retired pay payments made after 1960. 

Colonel Waddell was originally retired as an officer of the Regular 
Army on March 20, 1920, by reason of disability in the grade of captain 


under authority of section 1251, Revised Statutes, 10 U.S.C. 933 


(1946 Ed.), and section 24b of the National Defense Act as added by. 
the act of June 4, 1920, ch. 227, 41 Stat. 571, 10 U.S.C. 571 (1946 Ed.). 
He was recalled to active duty during World War II and served on 
active duty from February 7, 1943 through May 15, 1946, at which time 


he was receiving the pay of a colonel with over 30 years’ service, but 
he had completed only 13 years 8 months and 29 days of active serv- 
ice. His retired pay was computed at 75 percent of the pay of a major 


with over 12 but less than 15 years’ service from May 16, 1946 through 
June 28, 1948, and that of a colonel with the same length of service be- 


ginning June 29, 1948, under the provisions of section 203(a) of the 
act of June 29, 1948, ch. 708, 62 Stat. 1085, 10 U.S.C. 1002 (1946 Ed., 
Supp. IT). 

By letter received in the General Accounting Office on March 13, 
1957, he filed claim for additional retired pay believed due him under 
the provisions of the fourth paragraph of section 15, of the Pay 
Readjustment Act of 1942, ch. 413, 56 Stat. 368, 37 U.S.C. 115 (1946 
Ed.), as a colonel with over 30 years’ service beginning March 1, 1947, 
since he was receiving the pay of a colonel with over 30 years’ service 
when released from active duty on May 15,1946. A similar claim was 
filed in the Court of Claims in January 1957, which was dismissed 
upon the officer’s acceptance of a settlement dated January 5, 1958, 
by this Office of his claim in the amount of $13,304.60 allowing 
him the difference between the retired pay of an officer of his retired 
grade with over 30 years’ service and one with over 12 years’ service 
for the period March 13, 1947 through October 31, 1958, on the basis 
of the holding of the Court of Claims in Gordon v. United States, 
134 Ct. Cl. 840 (1956) and similar cases. Since his claim was not 
received in this Office until March 13, 1957, no consideration was 
given to that portion of his claim for the period prior to March 13, 1947, 
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in view of the provisions of the act of October 9, 1940, ch. 788, 54 Stat. 
1061, 31 U.S.C. 71a, which forever bars consideration of any claim 
against the United States cognizable by the General Accounting Office 
unless it is received in this Office within 10 full years after the claim 
first accrued. 

Colonel Waddell then applied to the Army Board for the Correction 
of Military Records. In 1960 under the provisions of 10 U.S.C. 1552 
the Assistant Secretary of the Army directed that his military records 
be corrected to show that when he was relieved from active duty 
May 15, 1946, and reverted to inactive retired status he was credited 
with over 30 years of service for longevity pay purposes under the 
provisions of the Pay Readjustment Act of 1942 in the computation 
of retired pay and that the Department of the Army pay to Colonel 
Waddell all money found to be due as a result of that correction of 
his military records. In July 1960 the sum of $1,611, representing the 
additional retired pay said to be due on that basis for the period 
May 16, 1946 through March 12, 1947, was paid to Colonel Waddell. 

In decision of August 10, 1960, B—143582, we said that the purported 
correction of a military record to show, in effect, facts as they actually 
existed and were reflected in pertinent military records is without legal 
significance, that to establish a right to the payment of money there 
must be a change of facts—addition or deletion—as set out in the 
criginal records, that an affirmation of facts already in a military 
record does not constitute a change of that record, and that a record 
correction such as is here involved appears to be an attempt to avoid 
the application of a statute of limitations by means of a recital of facts 
in an existing record. That decision was based on our decision of 
September 11, 1959, 39 Comp. Gen. 178, in the similar case of Captain 
Victor L. Oleson, United States Army, retired. Upon the officer’s 
refusal to voluntarily refund the $1,611, that amount was collected 
from his retired pay beginning January 1, 1961, without his consent. 
He now is claiming refund of such amount on the basis of the decision 
of July 16, 1965, Ct. Cl. No. 376-64, in the Oleson case, in which the 
Court of Claims allowed recovery in a similar case notwithstanding 
its earlier decision in Haislip v. United States, 152 Ct. Cl. 339 (1961), 
in accord with our decision of September 11, 1949, 39 Comp. Gen. 178. 
You request a decision whether the decision of the Court of Claims in 
the Oleson case constitutes sufficient authority upon which to refund 
the amounts collected back in this and similar cases. 

In the Oleson case the Court of Claims determined that suit was 
not barred by the 6-year statute of limitations applicable to suits in the 
Court of Claims, 28 U.S.C. 2501, since the right to bring suit arose 
no earlier than the dates on which the Army withheld the sum involved 
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from his retired pay beginning in January 1961, and the Army 
had in fact paid the additional retired pay on the basis of the record 
correction in July 1960. The court said that such administrative 
payment was “wholly lawful and proper” under the specific statutory 
provision (added in 1951) authorizing the military services to make 
payments as a result of a correction in military records, and that under 
the statute the determination and the payment, lawfully made, were 
“final and conclusive on all officers of the United States,” including 
the General Accounting Office. It justified that conclusion on its 
view that, even though the actual or “bare facts” in the military rec- 
ords are not changed, “such records are corrected when the Board 
changes those parts of the record which incorporate the administra- 
tive conclusions as to the legal effect of the facts,” and that the “Army’s 
conclusions from those [actual] facts, as embodied in its records, were 
materially altered.” 

It is our view that it is neither the function nor the purpose of a 
member’s military record to state legal conclusions. If a correct con- 
clusion should be stated, it would be without legal significance, since 
his legal rights would be exactly the same as they were before such 
conclusion was inserted in his record. If a wrong conclusion were 
stated, it could be ignored and properly should be without corrective 
action. Actually a member’s military record contains a history of 
the facts which gave rise to certain legal rights under applicable pro- 
visions of law. There is no place in such record for a formal state- 
ment of a conclusion of law relating to the rights which accrue as 
a result of such facts. The facts and the law furnish the basis for 
legal conclusions reached by the paying officials as to a member’s 
rights. Since a Correction Board has no authority to change the 
law, it can affect his rights only by changing the facts shown in his 
military record. The legal conclusion follows from the facts and 
cannot exist apart from them. The facts speak for themselves and 
unless they are changed it is useless to state a Jegal conclusion. 

Thus the court appears to take the untenable position that, while 
the Correction Board action in the Oleson case produced nothing on 
which it could have awarded a money judgment to Oleson directly— 
see the Haislip case—such action nevertheless initiated a legal and 
valid claim which was payable administratively. In other words, 
while it appears that the court has concluded that it could not aid, 
in the first instance, a litigant who has a claim against the Government 
which it views as having been created in a legal and lawful manner 
and was thus subject to being paid administratively, it will award 
judgment for the amount so paid, if such amount later is collected by 
deductions from the member’s retired pay. Also, the court’s state- 
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ment that the payment was final and conclusive on the General Ac- 
counting Office is in direct conflict with the legislative history of the 
statute. This was clearly pointed out to the court in connection 
with the Government’s motion for rehearing filed on August 16, 1965, 
in the Oleson case, and denied by the court on October 15, 1965, with- 
out giving any reason or explanation for the denial. 

Since it is our view that the court was in error in holding that the 
payment in July 1960 in the Oleson case was lawfully made and was 
final and conclusive on this Office, we will not follow the holding in 
the Oleson case until the foregoing arguments have been considered 
by the court in another similar case and a more tenable basis is stated 
in support of its conclusion. Accordingly, your question is answered 
in the negative. 


[ B-127343 J 


Insurance—Personal Automobile Liability—Operators of Govern- 
ment Vehicles—Appropriation Availability 

The expense of commercial liability coverage to civilian employees who as “high 
mileage drivers” are assigned Government vehicles for official use, driving the 
vehicles home under the authority of 5 U.S.C. 78(c) (2) at,the close of a workday 
in order to start out the next morning directly from home, may not be reimbursed 
from appropriated funds, the personal liability occurring outside the scope of 
employment, and the 1961 amendment to the Federal Tort Claims Act, 28 U.S.C. 
2679, relieving employees of personal liability in the operation of Government 
vehicles by making the remedy against the United States the exclusive remedy of 
the complainant, having restricted relief to accidents occurring within the 
scope of employment and having rejected a proposal to authorize the procure- 
ment of personal liability insurance for employees whose official duties require 
the operation of a Government motor vehicle, in the absence of specific legislative 
authority, appropriated funds are not available for the purchase of insurance. 


To the Secretary of the Treasury, March 4, 1966: 


In a letter of January 26, 1966, the Honorable Ernest C. Betts, Jr., 
Deputy Assistant Secretary for Administration, requested our de- 
cision on the availability of Internal Revenue Service appropriations 
to reimburse IRS employees the expense of having the coverage of 
their commercial liability insurance extended to the operation of 
Government vehicles. 

Because their duties require considerable area travel, the employees 
involved, referred to as “high mileage drivers,” are assigned cars for 
their official use. An employee with an assigned vehicle is adminis- 
tratively permitted, presumably when warranted, and under authority 
of 5 U.S.C. 78(c) (2), to drive the car home at the close of the workday, 
so that he can start out the next morning directly from his home, 
rather than having to travel to headquarters to pick up the Government 
ear. In the event of an accident in going to and from his home the 
question may arise in a given situation as to whether, for the purpose 
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of the Federal Tort Claims Act (28 U.S.C. 2671 et seq.), the travel was 
within the employee’s scope of employment. To safeguard against 
personal liability in the event it is determined by the United States 
attorney that the travel, at the time of the accident, was beyond the 
scope of employment and thus outside the Federal Tort Claims Act 
providing relief from personal liability, employees with assigned cars 
are administratively encouraged to purchase riders on their personal 
insurance policies to cover that contingency. The annual premium 
of the riders is about $3 a year for the usual minimum coverage, and 
slightly higher for greater coverage. In submitting the question of 
the use of IRS appropriated funds the contention is advanced that 
the expense of the insurance riders should be considered a Government 
expense, as it would not be incurred but for the use of a Government 
car. 

Essentially what we have here is the expense of insurance to cover 
an employee for personal liability occurring outside the scope of his 
employment. Although, as pointed out in the letter of the Deputy 
Assistant Secretary, the question of scope of employment is determined 
by reference to the applicable State law, no case is mentioned where 
the authorized travel to and from the employee’s home was held to be 
outside the scope of employment so as to deprive the employee of the 
relief from liability granted by the Federal Tort Claims Act. 

The Congress, by Public Law 87-258, approved September 21, 1961, 
75 Stat. 539, 28 U.S.C. 2679, amended the Federal Tort Claims Act 
to relieve employees of personal liability resulting from the operation 
of Government motor vehicles. It did so by making the remedy 
against the United States the exclusive remedy of the complainant, 
but deliberately restricted the remedy to accidents occurring while the 
employee was acting within the scope of his employment. By adopt- 
ing Public Law 87-258, the Congress, in effect, rejected a legislative 
proposal to authorize the procurement of personal liability insurance 
for employees whose official duties required their operation of motor 
vehicles. See H.R. 7122, 87th Cong., 1st sess.; H. Rept. No. 297, 87th 
Cong., 1st sess., on H.R. 2883 which become Public Law 87-258. 

In view of the foregoing, we perceive no valid basis for considering 
the expense involved as a necessary expense of the IRS permitting the 
use of its appropriated funds. Moreover, it is a well-established gen- 
eral rule that in the absence of specific legislative authority appro- 
priated funds are not available for the purchase of insurance. 39 
Comp. Gen. 145. Consequently, the question submitted must be 
answered in the negative. 
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[ B-156892 J 


Transportation—Automobiles—Military Personnel—To Other 
Than New Duty Station—Orders Canceled, Etc. 

The reshipment or transshipment of a privately owned motor vehicle of a 
member of the uniformed services whose orders for overseas duty are amended, 
canceled, or revoked not falling within the purview of the act of December 23, 
1963 (37 U.S.C. 406a), providing reimbursement to a member for the travel of 
dependents and shipment of household goods under permanent change-of-station 
orders subsequently modified, canceled, or revoked, may not be authorized under 
the principle applied prior to the act, pursuant to Executive Order No. 10053, 
dated April 20, 1949, that the Government having assumed control of a shipment 
of household goods was responsible upon amendment or cancellation of orders 
for delivery to the proper station, the term “household goods” as defined in 
paragraph M8000-2.2 of the Joint Travel Regulations not including a privately 
owned vehicle, and 10 U.S.C. 2634 providing for ocean shipment of a vehicle 
incident to a permanent change of station, silent as to shipment of the vehicle 
when orders are amended, canceled, or revoked, shipment at Government expense 
may not be authorized. 


To the Secretary of the Navy, March 4, 1966: 


Further reference is made to letter of December 30, 1965, from 
the Under Secretary of the Navy, forwarded here by the Per Diem, 
Travel and Transportation Allowance Committee, Department of 
Defense, requesting a decision whether Chapter 11, Volume 1, Joint 
Travel Regulations, may be amended to authorize, in the case of a 
privately owned motor vehicle which has been shipped after receipt 
of competent change-of-station orders, the forwarding or return at 
Government expense of the vehicle to the port nearest the member’s 
current duty station when such orders are subsequently amended, 
canceled, or revoked. The request was assigned PDTATAC Control 
No, 66-2 by the Per Diem, Travel, and Transportation Committee. 

The Under Secretary says that the current provisions (paragraph 
M11002) of the Joint Travel Regulations, Volume 1, Chapter 11, 
implementing 10 U.S.C. 2634, provide for shipment of one privately 
owned motor vehicle to the member’s new duty station upon a 
permanent change of station to, from, or between places outside the 
United States or upon official change in home yard or home port of 
the vessel to which assigned. He points out, however, that this 
statutory entitlement does not extend to transshipment of a privately 
owned vehicle when the orders are subsequently amended, canceled, 
or revoked. While paragraphs M7051 and M8014 of the Joint Travel 
Regulations, implementing Public Law 88-238, approved December 23, 
1963, 37 U.S.C. 406a, now authorize reimbursement to a member for 
travel of dependents and shipment of household goods when perma- 
nent change-of-station orders are subsequently modified, canceled, or 
revoked, the Under Secretary points out that prior to such statutory 
authority, the Joint Travel Regulations contained a provision for 
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forwarding or returning household goods to proper destination upon 
amendment or cancellation of orders without any specific covering 
legislation. The forwarding or return of such household goods was 
based on the principle, the Under Secretary says, that once the Govern- 
ment assumed control of the household goods for shipment, the member 
lost his control thereover and in equity and good conscience it was 
incumbent upon the Government to ship them to the proper station. 
This principle, it is stated, would be applied in amending the Joint 
Travel Regulations to provide for shipment of a privately owned 
vehicle under the same circumstances. 

rhe statutory authority for ocean shipment of a privately owned 
vehicle of members of the uniformed services is contained in 10 U.S.C. 
2634, as amended by the act of July 30, 1965, Public Law 89-101, 79 
Stat. 425, which provides in pertinent part, as follows: 

§ 2634. Motor vehicles ; for members on change of permanent station 

(a) When a member of an armed force is ordered to make a change of per- 
manent station, one motor vehicle owned by him and for his personal use or the 
use of his dependents may, unless a motor vehicle owned by him was transported 
in advance of that change of permanent station under section (406) (h) of title 
37, be transported, at the expense of the United States, to his new station or such 
other place as the Secretary concerned may authorize— 

(1) on a vessel owned, leased, or chartered by the United States ; 

(2) by privately owned American shipping services ; or 

(3) by foreign-flag shipping services if shipping services described in clauses 

(1) and (2) are not reasonably available. 
When the Secretary concerned, or his designee, determines that a replacement for 
that motor vehicle is necessary for reasons beyond the control of the member 
and is in the interest of the United States, and he approves the transportation in 
advance, one additional motor vehicle of the member may be so transported. 

(b) In this section, “change of permanent station” means the transfer or 

assignment of a member of the armed forces from one permanent station to an- 
other. It includes the change from home or from the place from which ordered 
to active duty to first station upon appointment, call to active duty, enlistment, 
or induction, and from last duty station to home or to place from which ordered 
to active duty upon separation from the service, placement upon the temporary 
disability retired list, release from active duty, or retirement. It also includes 
an authorized change in home yard or home port of a vessel. 
Under that law and Chapter 11 of the Joint Travel Regulations 
implementing that law, a member who is ordered to make a change of 
permanent station is entitled to ocean shipment of his privately owned 
vehicle at Government expense “to his new station or such other place 
as the Secretary concerned may authorize.” The law is silent as to 
shipment of the vehicle when the member’s orders are subsequently 
amended, canceled, or revoked. 

The authority for payment of travel and transportation allowances 
and transportation of dependents, baggage and household effects 
under orders directing a change of station which are subsequently 
canceled, revoked, or modified, is contained in 37 U.S.C. 406a, as 
added by the act of December 23, 1963, Public Law 88-238, and pro- 
vides in pertinent part as follows: 
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406a. Travel and transportation allowances: authorized for travel performed 
under orders that are canceled, revoked, or modified 

Under uniform regulations prescribed by the Secretaries concerned, a member 
of a uniformed service is entitled to travel and transportation allowances under 
section 404 of this title, and to transportation of his dependents, baggage, and 
household effects under sections 406 and 409 of this title, if otherwise qualified, for 
travel performed before the effective date of orders that direct him to make a 
change of station and that are later— 

(1) canceled, revoked, or modified to direct him to return to the station from 
which he was being transferred ; or 

(2) modified to direct him to make a different change of station. 

We recognize that for years prior to the enactment of the above 
law (37 U.S.C. 406a), the Joint Travel Regulations (paragraph 8014, 
and formerly paragraph 8008) authorized the forwarding or return of 
household goods shipped before the effective date of change-of-sta- 
tion orders to proper destination at Government expense upon 
amendment or cancellation of the orders. There is for noting, how- 
ever, that such authority was carried over from that promulgated 
in paragraph 13d, Executive Order No. 10053, April 20, 1949, and 
in effect until the Joint Travel Regulations were issued, which specifi- 
cally provided that shipment of household goods, made after receipt 
of competent change-of-station orders but before the effective date 
thereof, would be forwarded or returned to proper destination at 
Government expense in case such orders were subsequently amended 
or canceled, provided such shipment was made in the best foreseeable 
interest of the Government and the owner. See 39 Comp. Gen. 522, 
524. The fact that for years authority to forward or return house- 
hold goods upon amendment or cancellation of orders was recognized 
affords no basis to conclude, in the absence of specific statutory author- 
ity, that such authority, or the principle behind such authority, should 
be extended to include the forwarding or return of a privately owned 
vehicle in such circumstances. Moreover, it has long been recog- 
nized that the term “household goods” as defined in paragraph M8000- 
2.2, Joint Travel Regulations, does not include a privately owned 
motor vehicle. 

In our decision of July 24, 1964, B-153872, cited in the Under Sec- 
retary’s letter, there was considered, among other things, the question 
whether the provisions of 37 U.S.C. 406a (Public Law 88-238) con- 
stituted authority to reimburse the member for shipment of his pri- 
vately owned vehicle under orders which were later revoked. In that 
decision we said that the purpose of the act of December 23, 1963, is to 
reimburse a member for expenses as provided in sections 404, 406 and 
409 of Title 37 of the United States Code for travel performed by 
himself and the transportation of his dependents, baggage, and house- 
hold effects when it is shown that such expenses were incurred prior 
to the effective date of the orders directing him to make a change of 
station which were later canceled, revoked, or modified to direct him 
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to return to the station from which he was transferred, or the orders 
were modified to direct him to make a different change of station. We 
pointed out that entitlement of the member under that act is limited 
to travel and transportation allowances specified in sections 404, 406 
and 409 of Title 37. We concluded that since the shipment of a 
member’s privately owned vehicle at Government expense to his new 
station is not one of the “travel and transportation allowances” under 
sections 404, 406 and 409 of Title 37, the member’s case did not fall 
within the purview of the act of December 23, 1963. 

The conclusion reached in the above decision of July 24, 1964, is 
strongly supported by the language of 37 U.S.C. 406a and its legislative 
history. Section 406a specifically refers to those travel and transpor- 
tation allowance sections, namely, 404, 406 and 409 of Title 37, the 
allowances of which are authorized to be paid for travel performed 
under orders that are canceled, revoked, or modified. Generally, sec- 
tion 404 governs the member’s personal travel and transportation 
allowances; section 406 governs dependent’s travel and shipment of 
baggage and household effects, and section 409 is the authority for 
transporting a house trailer or mobile dwelling. It is clear that 37 
U.S.C. 406a limits entitlement to those specific travel and transpor- 
tation allowances there mentioned, and the forwarding or return 
shipment of a privately owned automobile at Government expense 
under orders which are subsequently canceled, revoked, or modified, 
is not one of the travel and transportation allowances contemplated 
by that section. In this connection, see enclosed copy of decision of 
March 1, 1965, 44 Comp. Gen. 522, holding, in substance, that a dis- 
location allowance which is authorized under seetion 407 of Title 37 
does not come within the purview of 37 U.S.C. 406a. Had Congress 
intended to authorize the reshipment or transshipment of a privately 
owned vehicle because of the cancellation or revocation of orders, it 
appears that it would have done so in clear and unmistakable language. 
In this connection, in authorizing the advance movement of depend- 
ents, baggage, and household effects of members of the uniformed 
services from outside the United States to a location inside the United 
States, Congress considered it appropriate and specifically included 
authority for advance shipment of a privately owned vehicle in 
such circumstances. See section 406(h) (2) of Title 37 as added by 
Public Law 88-431, approved August 14, 1964, 78 Stat. 439, and 
amended by section 2 of Public Law 89-101 approved July 30, 1965, 
79 Stat. 425. 

In view of the foregoing and in the light of section 209 of the act 
of June 30, 1932, as amended, 5 U.S.C. 73c, declaring that after June 
30, 1932, no law or regulation authorizing or permitting the transpor- 
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tation at Government expense of the effects of officers, employees or 
other persons, shall be construed or applied as including or authorizing 
the transportation of an automobile, it is our view that there is no 
proper basis for amending the Joint Travel Regulations to permit the 
forwarding or return of a privately owned vehicle at Government 
expense in the circumstances stated when the member’s orders are 
subsequently amended, canceled, or revoked. 


[ B-158302 J 


Pay—Retired—Effective Date—More Than One Application for 
Retirement—Fleet Reservists 


A Marine Corps enlisted man whose third application for transfer to the Fleet 
Marine Corps Reserve was approved October 27, 1965, authorizing transfer 
effective November 30, 1965, after the first authorization was revoked, and the 
second order directing reinstatement of the transfer effective August 31, 1965, 
failed because it was never received by the commanding officer or the member must 
be regarded as having been effectively transferred to the Fleet Marine Corps 
Reserve on November 30, 1965, and, therefore, the higher rates of pay prescribed in 
the pay increase act effective after September 1, 1965, are for use in the computa- 
tion of the member’s retainer pay rather than the lower rates which were in effect 
prior to September 1, 1965. 


To Major G. Opacic, United States Marine Corps, March 4, 1966: 

Further reference is made to your letter of December 1, 1965, and 
enclosures, requesting an advance decision as to the effective date of 
transfer to the Fleet Marine Corps Reserve of Staff Sergeant Harold 
C. Puckett, 1162005, under the circumstances set forth below. Your 
request was assigned Control No. DO-MC-886 by the Department of 
Defense Military Pay and Allowance Committee. 

In chronological order the following events occurred : 
(1) Authorization for Transfer to the Fleet Marine Corps Reserve 
issued by the Commandant of the Marine Corps, on July 9, 1965, 
authorized the appropriate commanding officer to transfer Sergeant 
Puckett (whose initial application for transfer was dated May 20, 
1965) to the Fleet Marine Corps Reserve, Class 1(d), effective August 
31, 1965. 
(2) Marine Corps Order No. 1900.12, issued August 13, 1965, by 
the Commandant of the Marine Corps (with the approval of the Secre- 
tary of the Navy), setting forth the separation policy for Regular 
Marine Corps personnel, in pertinent part provided : 

B. REGULAR ENLISTED PERSONNEL. 

. ‘ * * * * . 


(2) ORDERS FOR TRANSFER OF PERSONNEL TO FMCR WITH AN 
EFFECTIVE DATE OF 31AUG65 OR LATER, ARE CANCELLED. RE- 
QUESTS FOR TRANSFER TO FMCR WILL BE DEFERRED FOR A PERIOD 
NOT TO EXCEED 12 MONTHS. REQUESTS MAY BE RESUBMITTED 
UNDER HUMANITARIAN/HARDSHIP CRITERIA. DECISIONS WILL BE 
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BASED ON INDIVIDUAL HARDSHIP AND NEEDS OF THE MARINE 
CORPS. IN NO CASE WILL THIS PERIOD EXCEED THE EAS OF CUR- 
RENT ENLISTMENT PLUS AUTHORIZED 4 MONTHS INVOLUNTARY EX- 
TENSION. MARCORMAN PARAS 1133.3D AND E ARE NOT APPLICABLE 
IN CASE OF INVOLUNTARY EXTENSIONS. 

(3) On August 18, 1965, Sergeant Puckett resubmitted a request for 
transfer to the Fleet Marine Corps Reserve to take effect August 
31, 1965. In response to this request Sergeant Puckett’s commanding 
officer was instructed by the Commandant of the Marine Corps in 
dispatch order dated August 25, 1965, that the provisions of Marine 
Corps Order No. 1900.12 were waived in Sergeant Puckett’s case and 
that he should carry into effect the provisions of the transfer authori- 
zation of July 9, 1965, and transfer Sergeant Puckett to the Fleet 
Marine Corps Reserve effective August 31, 1965. 

(4) It is stated that “This communication [we understand this as 
referring to the dispatch order of August 25, 1965] was not received 
by proper authority; Sergeant Puckett was not released from active 
duty on 31 August 1965” and that “the orders directing Sergeant 
Puckett’s transfer were not delivered to him but instead were 
subsequently returned to Headquarters Marine Corps.” 

(5) On October 15, 1965, the dispatch order of August 25, 1965, was 
revoked by the Commandant of the Marine Corps and it has been 
informally ascertained that Sergeant Puckett was notified that if 
he still desired to be transferred to the Fleet Marine Corps Reserve 
to submit another application. He submitted a third application 
on October 18, 1965, which was approved by the Commandant of the 
Marine Corps in transfer authorization issued October 27, 1965, 
waiving the provisions of Marine Corps Order No. 1900.12A and 
authorizing his transfer to the Fleet Marine Corps Reserve effective 
November 30, 1965. 

The basic reason underlying the need of establishing precisely the 
effective date of Sergeant Puckett’s transfer to the Fleet Marine Corps 
Reserve is found in Public Law 89-132, August 21, 1965, 79 Stat. 
545-548, which increased the monthly rates of basic pay for members 
of the uniformed services effective September 1, 1965. If Sergeant 
Puckett’s transfer to the Fleet Marine Corps Reserve did not become 
effective until November 30, 1965, his retainer pay will be computed 
on the basis of the higher rates of pay prescribed in Public Law 
89-132. On the other hand, if his transfer to the Fleet Marine Corps 
Reserve became effective on August 21, 1965, his retainer pay will be 
based on the lower rates of active duty basic pay which were in effect 
prior to September 1, 1965. See 10 U.S.C. 6330(c). 

The transfer authorization of July 9, 1965, authorizing Sergeant 
Puckett’s transfer to the Fleet Marine Corps Reserve effective August 
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31, 1965, was canceled by Marine Corps Order No. 1900.12 dated 
August 13, 1965. Sergeant Puckett apparently was promptly advised 
of such cancellation and his first application for transfer thus came 
to naught. 

In connection with his second application for transfer dated Au- 
gust 18, 1965, the Commandant of the Marine Corps instructed the 
sergeant’s commanding officer in the dispatch order of August 25, 1965, 
that the provisions of Marine Corps Order No. 1900.12 were waived 
and to execute the transfer authorization of July 9, 1965. Paragraph 
13406, Marine Corps Personnel Manual, relating to transfer to, the 
Fleet Marine Corps Reserve and release from active duty in 
pertinent part provides as follows: 


1. Enlisted personnel shall be transferred to the Fleet Marine Corps Reserve 
only upon authority of the Commandant of the Marine Corps. Transfers shall 
be effected on the last day of the month and personnel will assume their 
status as members of the Fleet Marine Corps Reserve on the first day of the 
following month. * * * Except in time of war or national emergency, personnel 
transferred to the Fleet Marine Corps Reserve shall be released from active 
duty on date of such transfer, unless an order to the contrary has been received. 

2. Transfer to the Fleet Marine Corps Reserve shall not be made on a date 
other than as contained in the authorization, unless the Commandant of the 
Marine Corps’ authority for a change in the date is first obtained. * * * 

Where a disease or injury occurs after the individual has submitted 
his request for transfer to the Fleet Marine Corps Reserve it is 
provided that “If the authorization for transfer has been received, 
it should be returned with the report [outlining the circumstances of 
the disease or injury ].” 

In subparagraph 4 of paragraph 13406 it is provided that “Com- 
mands effecting an individual’s transfer to the Flee: Marine Corps 
Reserve and release to inactive status shall see that the following 
procedure [disposition of the commander’s order to the individual 
transferring him to the Fleet Marine Corps Reserve, health record, 
service record, etc.] is complied with.” [All italics supplied.]} 

The language of paragraph 13406 as a whole, and in particular 
the phrases above italicized, clearly establish that the transfer au- 
thorization of July 9, 1965, from the Commandant of the Marine 
Corps was just that—an authorization empowering the subject man’s 
commanding officer to transfer him (Sergeant Puckett) to the Fleet 
Marine Corps Reserve effective August 31, 1965. Such authorization, 
however, was not self-executing and in the absence of appropriate 
and timely action thereunder by Sergeant Puckett’s commanding 
officer his transfer to the Fleet Marine Corps Reserve did not become 
effective on August 31, 1965. 

As previously stated, the Commandant’s dispatch order of August 
25, 1965, directing the subject man’s commanding officer to carry into 
effect the transfer authorization of July 9, 1965, was never delivered 
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to proper authority and in the month of October 1965 such dispatch 
was returned to Headquarters Marine Corps. There is nothing of 
record to show that Sergeant Puckett or his commanding officer had 
any knowledge, constructive or otherwise, of the dispatch order of 
August 25, 1965, when it was still possible to carry out the instructions 
contained therein. Hence, there arose no opportunity for them to 
effect the transfer authorized by the communication of July 9, 1965, 
as supplemented by the dispatch order of August 25, 1965. In such 
circumstances, Sergeant Puckett’s second application for transfer 
to the Fleet Marine Corps Reserve likewise failed to accomplish its 
purpose. 

Sergeant Puckett’s third application dated October 18, 1965, was 
approved by the Commandant of the Marine Corps and he was 
subsequently transferred to the Fleet Marine Corps Reserve effective 
November 30, 1965. He is entitled, therefore, to compute his retainer 
pay effective from December 1, 1965, on the rate of basic pay he was 
receiving at the time of his transfer on November 30, 1965. Your 
questions are answered accordingly. 


[ B-158366 J 


Quarters—Government Furnished—Service Charges—Reserve 
Officers 

The service charges levied in accordance with regulation requirements against 
Reserve officers for occupancy of Government bachelor officer quarters incident 
to performing annual training duty with pay are not reimbursable, paragraph 
M6001 of the Joint Travel Regulations providing that per diem allowances are 
not payable for any period a Reserve member is at his training duty station, ex- 
cept for incidental travel expenses on arrival and departure days, and as Re- 
serve officers who during a period of training are not away from an only post 
of duty in a travel status that would entitle them to the per diem prescribed by 
37 U.S.C. 404, the service charges paid by the officers are personal expenses 
that are not reimbursable to them. 

To Commander M. L. Conner, Department of the Navy, March 7, 
1966: 

Further reference is made to your letter of December 20, 1965, 
T:SBA :mjh, with enclosures, requesting a decision as to the entitle- 
ment of Commander Louis P. Reily, USNR, 117 883, and Lieutenant 
(jg) Eldred F. Harrelson, USNR, 656 890, to reimbursement for 
charges levied on them as Reserve officers for occupancy of Govern- 
ment quarters incident to performing annual training duty with pay. 
The request was assigned PDTATAC Control No. 66-3 by the Per 
Diem, Travel and Transportation Allowance Committee. 

By orders dated July 15 and July 14, 1965, respectively, Commander 
Reily was ordered to active duty for training with pay for 13 days 
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and Lieutenant (jg) Harrelson for such duty for 14 days. Both 
officers were required to report at the Naval Administrative Unit, 
Sandia Base, Albuquerque, New Mexico, no later than August 1, 1965. 
Upon reporting to their training duty station they occupied Govern- 
ment (bachelor officer quarters) apparently designated as visiting 
officers’ quarters, for which a service charge of $1.50 per day was levied. 
Commander Reily paid $18 for 12 days and Lieutenant (jg) Harrel- 
son paid $21 for 14 days. You question whether reimbursement is 
authorized. 

Section 404 of Title 37, U.S. Code, provides that under regulations 
prescribed by the Secretaries concerned, a member of the uniformed 
service is entitled to travel and transportation allowances for travel 
performed under orders under various circumstances including when 
away from his designated post of duty and upon call to active duty. 
With specific reference to members of Reserve components upon call 
to active duty for training with pay, paragraph M6001 of the Joint 
Travel] Regulations provides that per diem allowances are not payable 
for any period a member is at his training duty station, except for 
the day of arrival and departure therefrom. Per diem for those days 
would include reimbursement for incidental travel expenses such as 
here involved. However, for the period of the training the member 
is not away from his only post of duty, he is not in a travel status, and 
not entitled to per diem. Similarly, while paragraph M4000 of those 
regulations provides for reimbursement of certain actual expenses 
upon Secretarial approval, that provision relates to travel expenses 
and is in lieu of a per diem travel allowance, and is not applicable 
to the present claims. Thus, the Joint Travel Regulations do not pro- 
vide for reimbursement of such service charge. 

Section 403(b) of Title 37, U.S. Code, provides that except as other- 
wise provided by law, a member of a uniformed service who is assigned 
to quarters of the United States or a housing facility under the juris- 
diction of a uniformed service, appropriate for his grade, rank, or 
rating and adequate for himself, and his dependents, if with depend- 
ents, is not entitled to a basic allowance for quarters. Section 403 of 
Executive Order No. 11157, June 22, 1964, 29 F.R. 7973, provides 
that any quarters or housing facilities under the jurisdiction of any of 
. the uniformed services in fact occupied without payment of rental 
charges (a) by a member and his dependents, or (b) at his permanent 
station by a member without dependents, shall be deemed to have been 
assigned such member as appropriate and adequate quarters and no 
basic allowance for quarters shall accrue to such member with certain 
exceptions not here pertinent. 
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While the station here involved was not permanent, it was the only 
station the members had. Since Commander Reily has dependents 
who were not authorized to be with him at Sandia Base, his training 
duty station, he was paid a quarters allowance as a member with 
dependents and was furnished quarters for himself. Lieutenant Har- 
relson apparently does not have dependents. Since he was furnished 
quarters, he was not paid a quarters allowance. 

In connection with such quarters, at an Army installation, para- 
graph 5c, Army Regulations 210-14, provides that installation com- 
manders may establish a service charge to be paid by transient officers 
and civilian Government employees reporting for temporary duty to 
defray the cost of laundering linens, maid, and other services connected 
with the operation of bachelor officer quarters or other billeting facili- 
ties. Subparagraph d of the same regulation provides that when 
nonappropriated fund activity facilities are used a service charge not 
to exceed $1.50 per day is authorized for visiting officers’ quarters. 
Subparagraph e specifically provides that— 

Officers of Reserve Components on active duty for training with no per diem 
authorized may be billeted in available accommodations; however, they will pay 
en charges as established in c and d above from their own personal 

Thus, the Army Regulations provide that Reserve officers on training 
duty at an Army installation shall pay from their personal funds the 
service charge established at the installation for the Government quar- 
ters occupied. And while Sandia is not an “Army” installation, these 
same requirements appear to apply at the visiting officers’ quarters at 
that base. There is no provision for reimbursement of such expense. 
While Bureau of Naval Personnel Manual for Messes Ashore does not 
require the payment of a linen charge by Reserve officers on training 
duty under similar circumstances who occupy quarters in a Navy 
commissioned officers’ mess, such fact affords no basis to exempt 
Commander Reily and Lieutenant (jg) Harrelson from payment of 
the service charge established at Sandia for the quarters occupied. 

The papers which accompanied your letter will be retained in this 
Office, payment thereon not being authorized. 


[ B-3338 J 


Debt Collections—Abandonment—Small Amounts—Collection Ex- 
pense Excessive 


The collection of claims not warranted when the amounts collected are not com- 
mensurate with the total costs of effecting collection, rules may be prescribed 
to disregard collection of amounts of $3 or less, and amounts in excess of $3 but 
less than $10, with stated exceptions, to authorize the Agricultural Stabilization 
and Conservation Service to waive collection action of claims generated incident 
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to purchases of processed commodities under 7 U.S.C. 612¢c and 42 U.S.C. 1755, 
due to short delivery, loss or damage in transit, and deficiencies in the commodities 
discovered after delivery, and the same authority may be extended to other 
agencies within the Department of Agriculture, the general increase in price 
and wage levels justifying an increase in the amounts of claims to be disregarded, 
and the proposed instructions satisfying the intent of the policy prescribed in the 
General Accounting Office Manual for Guidance of Federal Agencies, Title 4, 
section 5040.30, regarding the establishment of realistic points of diminishing 
returns for collection action by an agency. Modifies 18 Comp. Gen. 838, and 
A-51623, B-3338, dated March 26, 1941. 


To the Secretary of Agriculture, March 9, 1966: 


Further reference is made to letter dated December 16, 1965, from 
the Assistant Secretary for Administration, Department of Agri- 
culture, requesting approval of proposed instructions of the Agri- 
cultural, Stabilization and Conservation Service (ASCS), Department 
of Agriculture, regarding the collection of small claims. Also, if the 
request is approved, the Assistant Secretary requests advice as to 
whether the same authority may be extended to other agencies of the 
Department of Agriculture having similar small claims activity. 

The Assistant Secretary advises that a considerable volume of claims 
collection activity is generated by certain commodity purchase pro- 
grams administered by the ASCS, and that many of the claims are for 
relatively small amounts. We have been informally advised by an 
ASCS official that such claims collection activity relates primarily to 
purchases of processed commodities made under section 32 of the act 
of August 24, 1935, as amended, 7 U.S.C. 612c, and section 6 of the 
National School Lunch Act, as amended, 42 U.S.C. 1755. The Assist- 
ant Secretary states that the claims generally involve short delivery, 
loss or damage in transit, and deficiencies observed upon inspection of 
the commodities after delivery. 

It is stated in the Assistant Secretary’s letter that the small amounts 
collected in many of the aforementioned claims are not believed to be 
commensurate with the total costs of effecting collection. These costs 
are said to involve the (1) developing of necessary supporting data, 
(2) preparation of billings, (3) follow-up on claims where necessary, 
(4) receipt and deposit of remittances, (5) related entries to sub- 
sidiary and control accounts, and (6) maintenance of claim files. In 
this connection, the Assistant Secretary refers to the policy prescribed 
in General Accounting Office Manual for Guidance of Federal 
Agencies, Title 4, section 5040.30, regarding the establishment of 
realistic points of diminishing returns for collection action by an 
agency, and states that he believes that realistic points of diminishing 
returns should be established for small claims activity. However, in 
attempting to implement this policy, the Assistant Secretary states that 
the Department of Agriculture is mindful of two prior decisions of our 
Office, 18 Comp. Gen. 838, and A-51623, B-3338 dated March 26, 1941, 
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which generally limit noncollection of claims to amounts of less 
than $1. 

In view of the foregoing, approval is requested of certain instruc- 
tions which the ASCS proposes to issue for the guidance of its offices 
which set forth certain rules under which collection action may be 
disregarded on amounts of less than $10. The proposed rules provide 
as follows: 


A. Rules for Disregarding Amounts of $3.00 or Less. 


1. Disregard such claims where collection action will require preparation and 
issuance of a claim determination. 

2. Do not combine such items within a single invoice containing larger amounts 
if cost of the following actions required to include the item will substantially 
exceed $3.00: 

a. Obtaining facts to determine the basis and exact amount of liability. 

b. Furnishing debtor full information on the basis and exact amount of 
liability. 

3. Do not prepare a determination or justification for disregarding these items. 


B. Rules for Disregarding Amounts in Excess of $3.00 but Less Than $10.00. 


1. Disregard such small claims subject to ALL the following conditions: 

a. Items are reflected in audit or investigation reports, or result from analysis 
of contract files or other documents for the purpose of substantiating the basis 
for, and amount of, claims to be filed. 

b. The costs referred to in subparagraph A 2 a and b above, incurred solely 
for the purpose of filing a claim, will probably exceed such small amount. 

2. Insert a brief statement in the claim file, which shows the justification for 
disregarding collection. 


C. Exceptions. 


Do not disregard small items where the best interests of ASCS would not be 
served by such action, such as where : 

1. There is substantial evidence of violation of criminal law or civil fraud 
statutes. 

2. Program operations would be adversely affected. 

3. Several small items involving the same facts or same basis of liability can 
be included within a single billing. 


The Assistant Secretary states that it is believed that the above- 
quoted instructions are consistent with the guides set forth in 4 GAO 
5040. 30. 

Our Office recognizes that much has transpired in Government 
financial administration since the above-cited decisions of the Comp- 
troller General were issued, and that the general increase in price and 
wage levels since that time may well justify a reevaluation of our 
position. In addition, we agree that the proposed instructions are not 
inconsistent with the intent of 4 GAO 5040.30. 

Information made available to our Office by the ASCS shows that 
the total amount of money involved in claims that would be covered 
by the proposed instructions is relatively small. Also, cost data 
furnished to us indicates that the cost of processing such a claim 
apparently exceeds $10. 

Accordingly, the proposed instructions of the ASCS regarding small 
claims collections are approved. Regarding the request to extend such 
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authority to other agencies of the Department of Agriculture, we 
would have no objection to such extension to other agencies of the 
Department of Agriculture having similar small claims activity. 

The decisions 18 Comp. Gen. 838 and A-51623, B-3338, March 26, 
1941, are modified accordingly. 


[ B-158315 J 


Transportation—Household Effects—Storage in Transit—Damage, 
Loss, Ete.—Service Charges 


The several shipments of household goods of military personnel moving under 
Government bills of lading showing each transportation contract to pack, trans- 
port, and store the goods was a single unified transaction made for the purpose 
of moving the household goods of a service member from an origin point to a 
designated destination having been destroyed by fire within the 90-day period 
the goods were to be stored at destination before delivery was accomplished, the 
carrier is not entitled to line-haul transportation and accessorial service charges. 
and the conditional payment made to the carrier under the procedure authorized 
by the General Accounting Office Manual For Guidance of Federal Agencies, Title 
5, section 3075, not having waived proper accomplishment of the bills of lading, 
the carrier remained liable for the shipments during storage and until delivery 
to the consignee or owner, the services under the contract being interdependent 
and not severable; therefore, absent the performance called for by the contract, 
the Government is not liable for any part of the contract price. 


To Greyhound Van Lines, Inc., March 9, 1966: 


Reference is made to your letter of January 7, 1966, requesting 
review of our settlement certificates, which disallowed your claims 
(our claims TK-795591, TK-795592, TK~-795593, TK-795594 and 
TK-795595) for line-haul transportation and accessorial service 
charges in connection with five shipments of household goods. 

The shipments moved under Government bills of lading from var- 
ious points of origin. The bills of lading show that the goods were 
shipped for military personnel and show the consignee as Transporta- 
tion Officer, Fort Bragg, North Carolina. The bills of lading all bear 
notations substantially as follows: 

Storage in transit authorized at destination not to exceed 90 days. Carrier 


notify destination Transportation Officer of arrival of HHGS prior to place- 
ment in storage. 


The “CONSIGNEE’S CERTIFICATE OF DELIVERY” on the 
bills of lading show the goods were carried to Fayetteville, North 
Carolina, and the name of the transportation company making de- 
livery there as “GREYVAN LINES, INC.,” and are signed by either 
James E. Lawrence, Jr., or W. C. Ireland whose signatures are fol- 
lowed by the initials “G.V.S.” Apparently the initials “G.V.S.” stand 
for Greyvan Storage. The goods were placed in your storage ware- 
house, Greyvan Storage Company at Fayetteville, North Carolina, 
and were destroyed within the 90-day storage period by fire report- 
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edly caused by lightning when the warehouse burned on August 23, 
1959. The main entrance to Fort Bragg is understood to be on State 
Highway 87, thirteen highway-miles northwest of the center of Fay- 
etteville, North Carolina, and 2 miles northwest of its corporate 
limits. 

Prior to the fire you submitted your bills for line-haul and acces- 
sorial services in connection with Government bills of lading 
W Y-8756736, dated May 22, 1959 (TK-795593), and W Y-9903895, 
dated July 18, 1959 (TK-795591). Although both bills were paid, one 
before and one shortly after the fire, your bill No. 118-198 
(TK-795593) is not supported by a certificate that the goods were 
placed in storage as required by 5 GAO 3075.20. 

Bills for the other three movements were paid on your certification 
made after the goods were destroyed by fire at the destination storage 
in transit point. Each of these bills is supported by the Government 
bill of lading on which the consignee’s certificate is signed by James E. 
Lawrence, Jr., followed by the initials “G.V.S.,” and a destination 
storage in transit certificate which reads as follows: 

The Household Goods described on (Government Bill of Lading No.) were 
placed in the carrier’s storage warehouse at Fayetteville, North Carolina on 


(date), and will be permitted to remain for a period of (90 days) or such shorter 


period as may meet the consignee’s or owner’s demands. Carrier assumes full 
carrier liability for the shipment during such storage and until delivery to the 
consignee or owner within the designated storage period. 


The records in TK-795592 and TK-795594 show that you sub- 
sequently claimed and were paid for warehouse handling and storage 
in transit for periods terminating on the date of the fire. After an 
appropriate investigation, we issued notices of overcharge (Forms 
1003) on May 21, 1963, requesting refund of all amounts which had 
been paid in connection with the five bill of lading contracts, and when 
you failed to make refund, the amounts were recovered from bills other- 
wise payable to yourcompany. You filed claims on the five shipments 
and the claims were disallowed. 

You indicate that you are aware of the decision in National Trailer 
Convoy, Inc. v. United States, 170 Ct. Cl. 823, 345 F. 2d 573, which 
denied the recovery of freight charges where the cargo was lost or 
destroyed. In that case as well as in the subject claims, whether your 
company is entitled to its charges is for determination under the bill 
of lading contract. Such contract, like that considered by the Su- 
preme Court in Alcoa Steamship Co. v. United States, 338 U.S. 421 
(1949), and Strickland Transportation Co. v. United States, 223 F. 
2d 466, 467 (1955), expressly conditions payment upon submission of 
the bill of lading “properly accomplished” and of a freight voucher 
on the proper form. These cases make it clear that the bill of lading 
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cannot be properly accomplished until there has been a receipt of the 
shipment by the consignee at destination and “delivery of the ship- 
ment is a condition precedent to liability for freight.” See Strickland 
at page 468. 

The subject bills of lading were not properly accomplished since the 
goods were not delivered to the consignee and he did not execute the 
consignee’s certificate of delivery. Nor can it be said that conditional 


payment under the procedure authorized by General Accounting Offce 
Manual For Guidance of Federal Agencies, Title 5, section 3075, 
waived a proper accomplishment of the bill of lading since such pay- 
ment is conditioned upon fulfillment of the bill of lading contract in 
that delivery ultimately must be made and the storage in transit certifi- 
cate itself indicates you agreed to continuance of “full carrier liability 
for the shipment during such storage and until delivery to the con- 
signee or owner.” 

Since these household goods were not delivered to the consignee at 
destination, the Government is not liable for the freight charges, and 
because all of the services called for were part of a single transaction, 


your right to recover such charges exists only if the contract made 
was severable rather than entire, even assuming that you can show that 


the bills of lading were properly accomplished. 


You contend that the transportation services were fully rendered 


and that the contract of carriage was fully performed when the goods 
were placed in your warehouse for storage at Fayetteville and that 
accordingly you are entitled to the freight charges claimed. In effect, 


you contend that the bill of lading contract can be broken into separate 


and independent agreements and that you can be paid for one agree- 


ment although other undertakings of the contract have not been 
completed. 
The bills of lading and the record clearly show that each of these 


household goods transportation contracts to pack, transport and store 


the goods was a single unified transaction made only for the purpose 


of moving the household goods of a service member from an origin 
point to Fort Bragg, North Carolina. 
One test of severability of a contract is whether two or more prom- 


ises are so interdependent that the parties would not have entered 
into one without the other. Leeker v. Marcotte, 15 P. 21 969 (1932) ; 
Linebarger v. Devine, 214 P. 532 (1923). It has been held, also, that 
where there is a single assent to a whole transaction involving several 
things or several kinds of property, the contract is always entire. 
Orenstein v. Kahn, 119 A. 444, 446 (1922). See, also, United States 
v. Bethlehem Steel Corp., 315 U.S. 289 (1942). 


The promises in the present case were interdependent—the one 
would not have been made without the others. Thus the engagement 
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to transport would not have been made without the agreement to 
store, since arrival of the goods at destination obviously was not de- 
sired prior to each serviceman locating quarters at his new place of as- 
signment and desiring delivery of the goods to his new residence. The 
promise to pack for shipment was dependent upon the agreement to 
carry, since packing would have been unnecessary without transporta- 
tion; the drayage agreement depended upon the promises to store, 


pack, and transport, since without these promises, drayage to the 
carrier’s warehouse would have been unnecessary. The intention 
of the parties to put the goods in the carrier’s custody from the very 
instant of pick-up at origin until final delivery at destination is shown 


by the tender and acceptance of the goods on bills of lading with their 


reference to the storage service. The goods were actually still in your 
custody, being held in storage for at least 90 days for ultimate delivery 
when the fire occurred, also evidencing the singleness of purpose and 
unification of the combined services in this contract. Clearly, the 


parties realized that the performance of one or more of the services, 


without the performance of all, would be of no benefit to the Govern- 
ment and would not be a fulfillment of your undertaking. 

The record as presented here shows that the parties assented to the 
promises concerning the performance of the different services as a 


single whole; that consummation of a bargain between the Govern- 


ment and the carrier depended upon inclusion of all of the services 
called for; and that fulfillment of the carrier’s engagement required 
complete performance of each of the services. Accordingly, the con- 
tract was entire and not severable; in the absence of delivery of the 


goods at destination, there was not the performance called for by 


contract, and the United States is not liable for any part of the con- 
tract price. The actions taken in disallowing your involved claims 
are accordingly sustained. 


[ B-158320 J 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Reduction in Retired Pay—Exemption Period 


A retired Regular officer of the uniformed services who is employed by a 
Member of Congress under two temporary monthly appointments not occur- 
ring in the same fiscal year is entitled to an exemption from a reduction in 
retired pay for the first 30-day period for which he receives a salary with 
respect to both appointments, section 201(c) of the Dual Compensation Act, 5 
U.S.C. 3102(c), prescribing an exemption from reduction in retired or retire 
ment pay for the first 30-day period for which a Regular officer receives a 
salary under each temporary, part-time, or intermittent appointment, when 
the appointments are not made during the same fiscal year, and 5 U.S.C. 84 
providing a 30-day basis for the payment of retired pay, no amount is required 
to be withheld for the retired pay of the officer. 
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To N. R. Breningstall, Department of the Air Force, March 9, 1966: 


Further reference is made to your recent letter requesting an ad- 
vance decision as to the propriety of payment on a voucher in the 
amount of $8.86—method of computation is not shown—in favor of 


Colonel James L. Webster, 2997A, USAF, retired, representing with- 


held retired pay. Your request was forwarded here by Headquarters, 
United States Air Force, with letter dated January 10, 1966, reference 
AFAAFBA, as Air Force Request No. DO-AF-887, approved by the 


Department of Defense Military Pay and Allowance Committee. 
By Special Orders No. AB-3175, dated May 15, 1961, Colonel 


Webster was retired in the grade of lieutenant colonel under the pro- 
visions of 10 U.S.C. 8911, effective July 31, 1961, and advanced to 
the grade of colonel pursuant to 10 U.S.C. 8963. 


During the period from February 1 through 28, 1965, Colonel 
Webster was temporarily employed by Honorable Rogers C. B, Mor- 
ton, Member of Congress, in the Disbursing Office, Clerk of the House 
of Representatives, Washington, D.C., at the gross salary rate of 


$1,015.21 per month. He was again temporarily employed by Con- 


gressman Morton in the same office during the period from July 1 
through 31, 1965, at a salary rate of $614.65 per month. 

The employment involved appears to be within the definition of 
“civilian office” contained in section 101(3) of the Dual Compensation 


Act, approved August 19, 1964, Public Law 88-448, 78 Stat. 484, 
5 U.S.C. 3101(3). Therefore the amount shown above was with- 
held from Colonel Webster’s retired pay for the month of July 1965. 
Since the exemption from reduction authorized by section 201(c) 
of the act, 5 U.S.C. 3102(c), does not expressly provide for nor pro- 
hibit an exemption for each of the first 30-day periods for which a 
retired Regular officer receives salary under multiple temporary ap- 
pointments which do not occur in the same fiscal year you question 
how the exemption or exemptions shall be applied under the facts 
in this case. 
Section 201(c) of the Dual Compensation Act provides: 


(c) The reduction in retired or retirement pay required by subsection (a) 
of this section shall not apply to a retired officer of any regular component of 
the uniformed services employed on a temporary (full-time or part-time) basis 
any other part-time basis, or any intermittent basis, for the first thirty-day 
period for which he receives salary. The exemption from reduction in retired or 
retirement pay provided by this subsection shall not apply to a period longer 
than— 

(1) the first thirty-day period for which he receives salary under any one 
appointment from the civilian office in which he is employed, if he is serving 
under not more than one appointment, and 

(2) the first period for which he receives salary under more than one 
appointment, in any fiscal year, which consists in the aggregate of thirty days, 
from ali civilian officers in which he is employed, if he is serving under more 
than one appointment in such fiscal year. 
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It is stated on page 5 of S. Rept. No. 935 accompanying H.R. 
7381, which became Public Law 88-448 that 


Section 201(c) excepts from the reduction in retired or retirement pay required 
by subsection (a) the first 30 days of a temporary, part-time, or intermittent 


appointment if serving under one appointment, or not to exceed a total of 30 


days during any fiscal yéar in case the employee is serving under more than one 
appointment. 


Thus a retired Regular officer is entitled to an exemption from 
reduction in retired pay for the first 30-day period for which he 


receives a salary under each temporary, part-time or intermittent 


appointment if such single appointments are not made during the 
same fiscal year. In this case Colonel Webster was given two dif- 
ferent appointments in different fiscal years and he is entitled to 


the 30-day exemption provided by section 201(c) with respect to both 
appointments. Since payment of retired pay is made on a 30-day 


basis for the month of July (5 U.S.C. 84), no amount should have 
been withheld from his retired pay. 
Accordingly, the voucher, which is returned herewith, may be paid, 


if otherwise correct. 


[ B-158477 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Condi- 
tions To Qualify for Initial Entitlement 

The variable reenlistment bonus provided by 37 U.S.C. 308(g) for members of 
the uniformed services designated as having a critical military skill and who 
are entitled to a bonus under section 308(a) upon a first reenlistment is payable 
to a Regular Army sergeant who prior to reenlisting for a 6-year term served 
a 3-year term for which he did not receive a reenlistment bonus because he was 
out of the service for more than the 3 months interval prescribed under sub- 
section (a), the 6-year reenlistment constituting a first reenlistment within the 
meaning of subsection (g), the 3-year term of service for which the member did 
not receive a reenlistment bonus not counting in determining the 6-year term 
is a first reenlistment, and the member designated as having a critical military 
skill and entitled to a first reenlistment bonus meets the requirements of 37 U.S.C. 
308(g) for eligibility to a variable reenlistment bonus. 

To Lieutenant Colonel J. V. Brendza, Department of the Army, 


March 9, 1966: 

Reference is made to your letter of January 13, 1966, with enclosures, 
forwarded under Department of Defense Military Pay and Allowance 
Committee No. DO-A-894, requesting decision as to the propriety of 
payment of a voucher in favor of Clarence S. Warren, RA 17 547 611, 
covering a variable reenlistment bonus under 37 U.S.C. 308(g). 

The cited subsection (g) was added by section 3 of the act of 
August 21, 1965, Public Law 89-132, 79 Stat. 547, and provides as 
follows : 


235-533 O - 67 - 38 
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Under regulations to be prescribed by the Secretary of Defense, or the Secretary 
of the Treasury with respect to the Coast Guard when it is not operating as a 
service in the Navy, a member who is designated as having a critical military 
skill and who is entitled to a bonus computed under subsection (a) of this section 
upon his first reenlistment may be paid an additional amount not more than four 
times the amount of that bonus. The additional amount shall be paid in equal 
yearly installments in each year of the reenlistment period. However, in 
meritorious cases the additional amount may be paid in fewer installments if 
the Secretary concerned determines it to be in the best interest of the members. 
An amount paid under this subsection does not count against the limitation 
prescribed by subsection (c) of this section on the total amount that may be paid 
under this section. 

You state that Sergeant Warren enlisted in the Regular Army on 
January 10, 1963, for a 3-year term of service and upon completion 
thereof he reenlisted on January 10, 1966, for a 6-year term of service 
and was paid a first reenlistment bonus under 37 U.S.C. 308(a). 
He had previously served in the Regular Army from June 26, 1959 to 
June 1, 1962, and from June 2, 1962 to January 9, 1963, he was a 
member of the Army Reserve on inactive duty. Apparently he 
received no reenlistment bonus as of January 10, 1963, because more 
than 3 months had elapsed since his last release from active duty. 
Because of the earlier term of service in the Regular Army, however, 
you express doubt as to whether his reenlistment on January 10, 1966, 
constitutes a first reenlistment within the meaning of subsection (g). 

The statutory authority for payment of the variable bonus, quoted 
above, prescribes two requirements which must be met in order to 
establish eligibility—(1) designation of the member as having a criti- 
cal military skill and (2) entitlement of the member to a first reenlist- 
ment bonus computed under subsection (a). Since subsection (g) 
refers to a first reenlistment bonus under subsection (a) without 
further qualification of what constitutes a “first reenlistment,” we 
must look to subsection (a) for the meaning of that term. 

Subsection (a) of section 308 provides that a member who reenlists 
in a Regular component of the service concerned within 3 months 
after the date of his discharge or release from active duty (other than 
for training) shall be paid a reenlistment bonus and specifies the 
rates at which such bonus shall be computed for the first, second, 
third and fourth reenlistments. A footnote to that section provides 
“Any reenlistment when a bonus was not authorized is not counted.” 
In our decision of June 29, 1955, 34 Comp. Gen, 715, we held that in 
determining entitlement to a reenlistment bonus under section 208 of 
the Career Compensation Act, which was added by section 2 of the 
act of July 16, 1954, ch. 535, 68 Stat. 488, and which was the original 
statutory provision authorizing payment of the graduated bonus now 
provided in 37 U.S.C. 308(a), it was proper to exclude a reenlistment 
for which the member concerned had received neither a reenlistment 
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bonus nor an enlistment allowance because he had been out of the 
service for more than 3 months. 

The regulations issued by the Secretary of Defense as required in 
subsection (g) appear in Department of Defense Directive 1504.10, 
paragraph III E 3 of which, in prescribing requirements for eligibility 
for the variable reenlistment bonus, provides in part: “* * * The 
reenlistment or extension of enlistment must be a first reenlistment or 
extension for which a reenlistment bonus is payable under reference 
(a).” 

We find nothing in the law or regulations which would require that 
the term “first reenlistment” as used in subsection (g) and the same 
term as used in subsection (a) be interpreted to have different 
meanings. 

Assuming that Mr. Warren has been properly designated as having 
a critical military skill and otherwise meets the requirement for pay- 
ment of the variable reenlistment bonus, such payment should not be 
denied because of his prior service from 1959 to 1962. The voucher 
accompanying your letter is returned approved for payment on that 
basis, if otherwise correct. 


[ B-158501 J 


Gratuities—Reenlistment Bonus—Critical Military Skills—Pay- 
ment Computation 


The maximum limitation of $2,000 prescribed in 37 U.S.C. 308(c) on the amount 
payable as a first reenlistment bonus under section 308(a) to members of the 
uniformed services is a factor for consideration in computing the variable re- 
enlistment bonus authorized by section 308(g) for members determined to have 
a critical military skill, the additional bonus based on the amount of the first 
reenlistment bonus as well as the multiple established for the degree of criticality 
of shortage of a member’s military skill, the restriction on the amount that may be 
established for a first reenlistment bonus applies in determining the amount pay- 
able as a variable reenlistment bonus. 

To Lieutenant (jg) John L. Ferguson, Department of the Navy, 


March 9, 1966: 

Reference is made to your letter of January 14, 1966, with enclo- 
sure, forwarded under Department of Defense Military Pay and 
Allowance Committee Number DO-N-893, requesting decision as to 
the amount of the variable reenlistment bonus allowable in the case 
of David E. Thierling, FTC, USN, 482 91 76, upon reenlistment in 
January 1966. An additional question as to Mr. Thierling’s eligibility 
to receive a variable reenlistment bonus under 37 U.S.C. 308(g), in 
view of his prior service, has been presented by the Comptroller of the 
Navy. 
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The information furnished shows that Mr. Thierling enlisted in 
the Navy on October 13, 1955, for a tour of active duty extending 
through December 11, 1958; that he was transferred to the Naval Re- 
serve (inactive) on December 12, 1958; that he again enlisted in the 
Navy on April 1, 1960, and that his present reenlistment (apparently 
accomplished January 12, 1966, for a 6-year term of service), is the 
first for which he has been eligible to receive any reenlistment bonus. 
You state that at the time of reenlistment Mr. Thierling was receiving 
the basic pay of a fire control technician with over 10 years of service 
at $369.60 per month, making computation of his normal first reenlist- 
ment bonus under 37 U.S.C. 308(a) for a 6-year reenlistment, $2,217.60, 
which is in excess of the maximum limitation of $2,000 prescribed in 
subsection (c) of section 308. Presumably he has been paid the normal 
reenlistment bonus of $2,000. 

You state that Mr. Thierling’s variable reenlistment bonus multiple, 
which is determined by the degree of criticality of shortage of his 
particular military skill (DOD Directive 1304.10, paragraph IIIC), 
is 8 and your question is whether the variable bonus should be com- 
puted at 3 times $2,000, the maximum normal bonus, or 3 times 
$2,217.60, the normal bonus without applying the maximum limitation. 
You further state that Mr. Thierling has been paid a first installment 
of the variable bonus in the amount of $1,000 pending a final decision. 

The variable reenlistment bonus is authorized in 37 U.S.C. 308(g), 
which was added by section 3 of the act of August 21, 1965, Public 
Law 89-132, 79 Stat. 547, and which provides as follows : 

Under regulations to be prescribed by the Secretary of Defense, or the Secre- 
tary of the Treasury with respect to the Coast Guard when it is not operating as 
a service in the Navy, a member who is designated as having a critical military 
skill and who is entitled to a bonus computed under subsection (a) of this 
section upon his first reenlistment may be paid an additional amount not more 
than four times the amount of that bonus. The additional amount shall be paid 
in equal yearly installments in each year of the reenlistment period. However, 
in meritorious cases the additional amount may be paid in fewer installments if 
the Secretary concerned determines it to be in the best interest of the members. 
An amount paid under this subsection does not count against the limitation 
prescribed by subsection (c) of this section on the total amount that may be paid 
under this section. 

With respect to the question of whether the reenlistment in January 
1966 constitutes a first reenlistment which would make the member 
eligible to receive a variable reenlistment bonus under subsection (g) 
of section 308, we are enclosing a copy of our decision, 45 Comp. 
Gen. 561, wherein we held that a member who is entitled to payment of 
a reenlistment bonus for a “first reenlistment” under subsection (a) 
should not be denied payment of the variable bonus under subsection 
(g) because of an earlier reenlistment for which no bonus was 
authorized. 
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Subsection (g) does not specify a dollar limitation on the amount 
of the variable bonus and the legislative history of the act contains 
no indication that consideration was given to the situation of members 
in such a high pay category that their normal first reenlistment bonus 
under subsection (a) would exceed $2,000. However, the variable 
bonus is authorized to be paid in an amount which is not more than 
four times the amount of the bonus to which the member is entitled 
under subsection (a). Entitlement to a bonus under subsection (a) 
cannot be established without applying the restriction in subsection 
(c)—the maximum cumulative amount of reenlistment bonus pay- 
ments not to exceed $2,000. On page 18 of S. Rept. No. 544, dated 
August 6, 1965, the report of the Committee on Armed Services of the 
Senate on H.R. 9075, which was enacted as Public Law 89-132, it is 
stated : 

Section 3 contains language providing that under regulations prescribed by the 
Secretary of Defense enlisted members designated as having a critical military 
skill may be paid upon their first reenlistment an addition bonus which may be 
a maximum of four times the amount which can be paid under present law as 
a reenlistment bonus. * * *. 

Since Mr. Thierling’s entitlement under subsection (a) is $2,000 and 
his variable reenlistment bonus multiple is 3, he is entitled under sub- 
section (g) toa variable reenlistment bonus computed at 3 times $2,000. 
Accordingly, the payment of $1,000 which has been made to him as 
the first of six equal installments of variable reenlistment bonus, was 
properly computed. 


[ B-133002 J 


Foreign Aid Programs—Loan Programs—Suspension or Termina- 
tion—Propriety 


The reservation in program and project loan agreements for the suspension or 
termination of assistance to a foreign country and for the diversion of the title 
to goods in transit from the borrowing country to the Agency for International 
Development, the Agency to assume the cost of diversion and to indemnify 
suppliers or carriers, is within the contemplation of the Foreign Assistance Act 
of 1961, and is an appropriate means for assuring compliance with the purposes 
of the act, and the expenses of any diversion that are of a general administrative 
nature should be charged to administrative expense limitations, leaving for 
charge to loan accounts the expenses that have a direct connection with the 
execution of the diversion, and when the maximum contingent liability incident 
to indemnification agreements and chargeable to loan accounts is subject to 
reasonable determination the prohibition against establishing indeterminate 
amounts is overcome, and any reserve or obligation established to assure the 
availability of funds for indemnification liability should be sufficient to avoid 
violation of the antideficiency act. 


To the Administrator, Agency for International Development, 
March 10, 1966: 


By letter of February 28, 1966, you requested our concurrence in 
conclusions which have been reached within your Agency concerning 
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authorities provided by the Foreign Assistance Act of 1961, as 
amended, 22 U.S.C. 2151 note, relative to situations where sudden 
suspensions of assistance thereunder might be necessary with respect 
to any particular country. 

Consideration of the matter arises out of changes in economic or 
political conditions which destroy or impair the assumptions upon 
which economic assistance to developing countries is based. In such 
situations determinations must be made as to whether assistance should 
be suspended and whether title to goods in transit financed by the 
Agency for International Development under the terms of loan agree- 
ments with the countries involved should be transferred to the Agency. 
In connection with such decisions to divert title, you have concluded 
that authority exists to fund: 

1. Any incidental costs and losses connected with or arising from 
the acquisition and subsequent disposal of the goods, and 

2. Any costs arising from hold harmless or indemnification agree- 
ments made with suppliers or carriers in connection with diversion 
of AID-financed goods. 

Also, with respect to indemnification agreements, you have con- 
cluded that provision would have to be made under the antideficiency 
act, R.S. 3679, as amended, 31 U.S.C. 665, to ‘cover the contingent 
liabilities of the United States only where there is some reasonable 
likelihood that payment under such agreement will be required. 

The following excerpt from your letter sets forth the factual 
circumstances involved : 


A substantial portion of United States assistance is provided through loans, 
either “program” loans for financing the importation of commodities or ‘“‘project”’ 
loans for financing the foreign exchange costs of a particular capital project. 
All procurement must be carried out in accordance with A.I.D. directions ex- 
pressed in the loan agreements and ancillary documents. The most important of 
these requirements are applicable to both categories of loans and include stipu- 
lations that all goods be procured from United States suppliers and 50% of 
gross tonnage shipped be carried on U.S.-flag vessels. 

Financing is either by direct reimbursement of the borrowing country for the 
commodity costs it has incurred or through the opening of letters of commit- 
ment by A.I.D. with U.S. banks. Under the letter of commitment procedure, 
the purchasers abroad normally request that irrevocable letters of credit be es- 
tablished by or through the U.S. bank holding the A.I.D. letter of commitment 
in favor of U.S. suppliers. These suppliers have contracted with the purchasers 
for delivery of goods in normal commercial channels, the purchasers having 
secured necessary import licenses and in the case of prograrn loans, arranged for 
payment to the borrowing government in local currency of the cost of the goods to 
be imported. Upon presentation of proper documents, normally after goods have 
been delivered to carriers, the supplier is paid in U.S. dollars by the bank. The 
bank in turn is reimbursed by A.I.D. 

A.I.D. has reserved rights in its loan agreements which permit it to interrupt 
the financing process if in its judgment events have occurred which render, it 
probable that the purposes of the loan or the FAA will not be attained. If the 
Administrator makes the requisite finding, A.I.D. may withhold issuance of letters 
of commitment, revoke letters of commitment to the extent irrevocable letters of 
credit have not been issued or other bank payments made, and cease making direct 
reimbursements. Most importantly for our purposes, A.I.D. may in most cases 
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direct that title to A.I.D.-financed goods in transit to the borrowing country be 
transferred to A.I.D., provided the goods are in a deliverable state and not off- 
loaded in ports of the borrowing country. 

If A.I.D. directs that title be transferred, A.I.D. will purchase the goods from 
the suppliers and pay all other costs incident to diversion, including storage costs. 
It will, to the extent necessary reduce the loan repayment obligation of the 
country the assistance to which is being suspended. It is anticipated that many 
of the diverted goods can be resold or transferred to other countries as part of 
A.I.D.’s assistance programs, but it is reasonably clear that losses will be incurred 
by A.I.D., either because some items, particularly custom-made items, cannot be 
sold or because amounts received on resale or chargeable to another A.I.D. pro- 
gram will not cover the costs to A.I.D. of acquiring, storing, and then disposing 
of the goods. Moreover, because in many cases serious questions may arise as to 
whether A.I.D.’s diversion order relieves the U.S. supplier or the carrier of 
legal obligations to the purchaser, it is anticipated that effectuation of A.I.D.’s 
diversion right might well depend upon A.I.D. agreeing to hold suppliers or car- 
riers harmless from any losses which might be caused by their compliance with 
A.I.D. diversion orders. 


Underlying purposes of assistance under the Foreign Assistance 
Act are to promote peace and to maintain security and promote the 
foreign policy of the United States through military, economic, and 
technical assistance to friendly countries in order to strengthen mutual 
security and the individual and collective defenses of the free world. 
In carrying out these purposes, the act provides in the 12th paragraph 
of section 102, as amended, 22 U.S.C. 215i, quoting from the code, that 
in connection with economic assistance : 


It is the sense of the Congress that, in the administration of programs of 
assistance under sections 2161-2213 of this title, every possible precaution should 
be taken to assure that such assistance is not diverted to short-term emergency 
purposes (such as budgetary purposes, balance-of-payments purposes, or military 
purposes) or any other purpose not essential to the long-range economic develop- 
ment of recipient countries. 


And with respect to both economic and military assistance, the act pro- 
vides in section 605, 22 U.S.C. 2355, that : 


(a) Any commodities and defense articles procured to carry out this chapter 
shall be retained by, or upon reimbursement, transferred to, and for the use of, 
such agency of the United States Government as the President may determine 
in lieu of being disposed of to a foreign country or international organization, 
whenever in the judgment of the President the best interests of the United States 
will be served thereby, or whenever such retention is called for by concurrent 
resolution. Any commodities or defense articles so retained may be disposed of 
without regard to provisions of law relating to the disposal of property owned 
by the United States Government, when necessary to prevent spoilage or wastage 
of such commodities or defense articles or to conserve the usefulness thereof. 
Funds realized from any disposal or transfer shall revert to the respective ap- 
propriation, fund, or account used to procure such commodities or defense articles 
or to the appropriation, fund, or account currently available for the same general 
purpose. 


In connection with promoting the economic development of less de- 
veloped friendly countries, section 201(b), 22 U.S.C. 2161(b), of the 
Foreign Assistance Act authorizes the President to “make loans pay- 
able as to principal and interest in United States dollars on such terms 
and conditions as he may determine.” In making such loans, the Presi- 
dent is directed to take into account, among other things, “the extent 
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to which the recipient country is showing a responsiveness to the vital 
economic, political, and social concerns of its people, and demonstrat- 
ing a clear determination to take effective self-help measures.” 

We agree, in light of the purposes of the act and of the authorities 
provided thereunder that it is appropriate for the President to include 
in any loan agreements provisions to suspend or terminate assistance in 
the event it is determined that further assistance would not subserve 
or would be inimical to the purposes of the act. Any other conclusion 
would be to require that once a loan agreement has been reached, the 
assistance to be furnished under it must be provided even where it 
later develops that to do so would operate against the best interests 
of the United States and notwithstanding that such result is an avoid- 
able one. We see no reason for questioning the use of a diversion 
clause of the nature explained in your letter, as an appropriate means 
for assuring compliance with legislative purposes in this regard. 

Having concluded that a diversion right is a proper loan condition, 
it would follow that any losses incurred in executing such right would 
be chargeable to the loan account. However, in calculating the 
amount of loss, there may arise questions concerning whether certain 
expenses involved in effecting a diversion should be charged as part 
of the loss or as administrative expenses against appropriations to the 
Agency for administration. In view of the general nature of the 
questions we have been asked to consider and since we are not aware 
of the exact kinds of expenses which are contemplated for charge to 
loan accounts under any diversions which might be effected, we would 
state only that any such expenses which are of a general administrative 
nature should be charged to administrative expense limitations leaving 
for charge to the loan accounts only those expenses which have a direct 
connection with execution of the diversions. 

We also agree that any costs arising from hold harmless or in- 
demnification agreements made with suppliers or carriers in connection 
with diversion of AID-financed goods would be chargeable to the loan 
accounts, where such agreements are entered into pursuant to con- 
ditions imposed by the suppliers and carriers. Since, as you state 
hold harmless and indemnification agreements are to be offered on a 
case by case basis in relation to specific cargoes, it would appear that 
the maximum contingent liability thereunder would be subject to 
reasonable determination thereby overcoming the prohibition against 
the use of such contracting procedure because of the establishment of 
liabilities of indeterminate amount. See 42 Comp. Gen. 708. 

And, finally, we agree with the conclusion expressed in your letter 
that the bare possibility of payment being required under a hold harm- 
less or indemnification agreement is not necessarily sufficient to require 
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recognition by way of establishing a reserve therefor. Where cir- 
cumstances are such as to indicate some likelihood of payment being 
required, an appropriate reserve or obligation would, of course, have 
to be established to assure the availability of funds. But while we 
have no objection to such an approach, we would emphasize that the 
practice might well result in a violation of the antideficiency act if 
insufficient funds are reserved and that determination of the adequacy 
of reserves is a responsibility which rests within your agency. 
34 Comp. Gen. 418, 419. 


[ B-158518 J 


Transportation—Household Effects—Military Personnel—Pack- 
ing, Crating, Drayage, Etc.—Local Moves at Overseas Station 

The drayage of household effects of members of the uniformed services 
stationed overseas from local economy housing to former rental guarantee 
housing, which is also private housing, may not be considered as incident 
to a directed move to Government quarters nor a movement involving unusual 
or emergency circumstances to be authorized at Government expense under 


37 U.S.C. 406, and, therefore, an amendment to the Joint Travel Regulations 
to permit drayage at Government expense in such cases may not be authorized. 


To the Secretary of the Army, March 11, 1966: 


Further reference is made to letter of February 1, 1966, and en- 
closure, from the Under Secretary of the Army, forwarded here by 
the Per Diem, Travel and Transportation Allowance Committee 
(PDTATAC Control No. 66-5) on February 7, 1966, requesting 
an advance decision relative to a proposed amendment to paragraph 
M8308 of the Joint Travel Regulations. 

The Under Secretary states that the Department of the Army has 
recommended that paragraph M8308 of the Joint Travel Regulations 
be amended to establish an entitlement to drayage of household 
goods at Government expense, from local economy housing to former 
rental guarantee housing in areas outside the United States, in cases 
not involving permanent change-of-station orders based on the asser- 
tion that generally a member, on arrival in an overseas duty area, 
secures housing on the local economy because neither Government 
quarters nor former rental guarantee housing is available at time of 
arrival. The Under Secretary states further that when Government 
quarters are subsequently assigned to the member he becomes entitled 
to drayage of his household goods at Government expense from the 
local economy housing to the assigned Government quarters but when 
former rental guarantee housing is subsequently secured by the 
member, drayage from the local economy housing to such housing is 


at his expense. 
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The Army says, continues the Under Secretary, that while members 
cannot be directed to move into former rental guarantee housing 
they are nevertheless encouraged to do so for several reasons which 
are beneficial to the Government. Among those reasons, the Under 
Secretary points out, are that it enables the United States forces to 
maintain a level of occupancy sufficiently high to assure retention of 
occupancy rights contained in the original agreement with the rental 
guarantee housing owners; that it centralizes military personnel and 
their dependents for service activities and notifications, for trans- 
portation purposes in general, and for emergency evacuation purposes, 
if required; and that it is directly related to the gold flow policy in 
that the transportation officer through centralized contracting, can 
secure the necessary drayage services at a more reasonable cost than 
can the member acting on a one time basis as an individual. 

We understand that the “former rental guarantee housing” here 
concerned is housing constructed in foreign countries, either by the 
government of the country or by local commercial interests on the 
basis of an agreement by the military authorities guaranteeing a fixed 
level of rental income to the builder and that the rental guarantee 


agreement has expired. We understand further that while such 


housing now is operated by the owner-builder, the operator is willing 
to maintain the former level of rents—usually lower than those 
charged for similar local economy quarters—so long as the occupancy 
rate is high. Such quarters are neither public quarters nor govern- 


ment substandard rental quarters but are actually local economy 


private quarters and they do not appear to be under the jurisdiction 
of the military departments. 

The Under Secretary requests an advance decision as to whether we 
would be required to object to the following proposed amendment 


to paragraph M8308-1 and addition of paragraph M8308-4 to the 


Joint Travel Regulations which would establish the drayage 
entitlement recommended by the Army : 


1. GENERAL. The drayage and/or storage entitlements authorized by this 
paragraph are applicable, except as provided in subpar. 4, both inside and 
outside the United States, to all members without regard to rank or grade. 
The weight allowance of members having no prescribed weight allowance will 
be the same as that provided for an enlisted member of the E-4 pay grade 
with over 4 years service. Any necessary packing, crating, unpacking, and 
uncrating incident to drayage and storage under this paragraph also is 
authorized. 


* * ” . * * « 


4. RENTAL GUARANTEE HOUSING. Drayage in an overseas area is 
authorized, in the case of a member otherwise entitled to transportation of 
household goods, from local economy housing to former rental guarantee housing 
when the occupancy of such housing is considered by competent authority to 
be in the interest of the Government, provided the housing continues to be 
preferentially available to the member on the same basis and for the same 
reasons as obtained under the original agreements governing rental guarantee 
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housing. Storage, either temporary or nontemporary, is not authorized inci- 
dent to drayage of household goods from local economy housing to former rental 
guarantee housing. 


Section 406 of Title 37, U.S. Code, provides authority for the 
transportation within certain prescribed limitations of household 
goods of a member of the uniformed services when the member is 
ordered to make a permanent change of station. As an exception to 
the orders requirement, subsection (e) of section 406 provides that 
when orders directing a change of permanent station for the member 
concerned have not been issued, or when they have been issued but 
cannot be used as authority for the transportation of his household 
goods, the Secretaries concerned may authorize the movement of the 
household goods and prescribe transportation in kind, reimbursement 
therefor, or a monetary allowance in place thereof, as otherwise 
authorized in that section, in cases involving unusual or emergency 
circumstances. 

We have recognized that under the “unusual or emergency circum- 
stances” provisions in section 406(e), regulations could provide for 
drayage and nontemporary storage of a member’s authorized weight 


allowance of household effects incident to assignment or termination 


of assignment of quarters under the jurisdiction of the uniformed 
services even though no duty assignment away from the member’s 
station is involved, when such moves are directed by the commander 
in the interest of the Government. B-129019, September 25, 1956; 


B-141427, December 31, 1959; 43 Comp. Gen. 587. Thus, drayage of 


the housenold etfects of a member is authorized at Government expense 
incident to assignment, reassignment or termination of Government 
quarters. The proposed amendment to paragraph M8308 of the Joint 
Travel Regulations would provide an entitlement to drayage of house- 


hold effects in cases where the move is not directed to quarters under 
the jurisdiction of the uniformed services in the interest of the Govern- 
ment, and is not incident to a permanent change of station. While 
the Government may benefit from the movement of the members to 
former rental guarantee housing, the drayage of a member’s household 
effects in such a case would be incident to a permissive move to other 
local economy quarters rather than an involuntary move to Government 
quarters directed by the commander. In our view such a movement 
may not be considered as involving unusual or emergency circum- 
stances within the contemplation of the statute. 


Accordingly, we are of the opinion that the proposed amendment 
to paragraph M8308 of the Joint Travel Regulations would not be 


authorized by section 406 of Title 37, U.S. Code, or any other provision 
of law. 
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[ B-157626 J 


Bids—Evaluation—Government Equipment, Ete.—Use Authoriza- 
tion 

Although a bidder subsequent to bid opening is granted permission for the rent- 
free use of Government-owned property in its possession, a rental equivalent or 
rent charge to be considered in bid evaluation, failure to comply with the in- 
vitation requirement for the submission prior to bid opening of written authori- 
zation for the use of the property from the contracting officer having cognizance 
of the property may not be waived as a minor deviation under the authority of 
paragraph 2-405 of the Armed Services Procurement Regulation, the use of 
Government-owned property in the performance of a contract materially affecting 
the contract price, and the bidder unable to furnish exact data on the property 
proposed to be used has submitted a nonresponsive bid that should be rejected, 
and the prior written use approval affording some safeguard against possible 
abuses by bidders having Government property, the requirement for a pre-existing 
written authorization is justified and is reasonable. 


To the Secretary of the Navy, March 16, 1966: 

Reference is made to letter SANDA 642Z of February 9, 1966, from 
the Assistant Chief for Purchasing, Bureau of Supplies and Accounts, 
forwarding a contracting officer’s statement recommending that there 
be denied the protest of Chesapeake Instrument Corporation that the 
bid submitted by The Bendix Corporation under IFB600-51-66 is 
nonresponsive for a number of reasons. 

Paragraph (a) of the “Government Property—Production & Re- 
search Property” clause provides a place where a bidder may indicate 
if it plans to use in the performance of the contract resulting from 
the invitation for bids any items of Government production and re- 
search property in its possession under a facilities contract or other 
instrument. Bidders are advised that, if they indicate such use, they 
should not include in the bid price any amount for the use of such 
property and that the Government, for the purpose of evaluation of 
bids, will either add to the bid a rental equivalent or will charge a rent 
for such use in order to eliminate any competitive advantage. Para- 
graph (b) of the clause states that all bidders shall submit with their 
bids identification of the facilities contract or other instrument under 
which the property is held and “* * * the written permission of the 
contracting officer having cognizance of the property for use of that 
property without charge.” 

Bendix indicated in its bid that it planned to use Government prop- 
erty in its possession. However, it failed to furnish any written per- 
mission for such use from the contracting officer having cognizance of 
the property. Instead, in a letter accompanying the bid, it identified 
the contracts under which the property is being used and requested 
approval of rent-free use of the property for the immediate contract. 

The contracting officer has indicated that subsequent to the opening 
of bids permission for rent-free use was granted to Bendix. He there- 
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fore proposes to waive the failure to furnish written permission with 
the bid as a minor deviation. However, our Office has held in a long 
line of decisions that the failure of a bidder to have written authoriza- 
tion to use Government-furnished property prior to the opening of 
bids as required by the invitation for bids is a material deviation 
which renders the bid nonresponsive and that neither the regulations 
permitting waiver of informalities is for application nor is the situa- 
tion remedied by a subsequently issued written authorization. 
B-155943, April 30, 1965; B-155853, April 15, 1965; B-155770, March 
25, 1965; B—154598, November 16, 1964; B-154759, November 16, 1964, 
and December 21, 1964; B-154685, November 4, 1964; and B—154188, 
June 26, 1964. 

Particular attention is invited to B—154598, cited above, wherein we 
considered a case substantially similar to the instant one and which 
summarizes our position with respect to this type of case. In that de- 
cision we stated: 


The applicable procurement statute, 10 U.S.C. 2305, requires that bids con- 
form to the terms of the advertised invitation. ASPR 2-404.2(a) requires re- 
jection of bids which fail to conform to the essential requirements of the 
invitation. 

While ASPR 2-405 permits waiver of minor informalities or irregularities in 
bid, such deviations are limited to those of form or some immaterial variation 
from the exact requirements of the invitation for bids, having no effect, or merely 
a trivial or negligible effect, on the price and no effect on quality, quantity 
or delivery of the supplies or performance of the services being procured and the 
correction or waiver of which would not affect the relative standing of or be 
otherwise prejudicial to bidders. 

Since the use of Government-owned property in the performance of a con- 
tract may materially affect the contract price, the preexisting written authoriza- 
tion requirement cannot be said to be without reasonable justification, and we 
could not object to the refusal of the contracting officer to waive it. We have, 
in fact, held in recent cases involving similar requirements that the prior written 
approval affords some safeguard against possible abuses by bidders having 
Government property. * * * 


See, also, B-154685, supra. where it was stated that: 


The requirement for prior approval affords a safeguard against possible abuses 
by individual bidders possessing Government property. The bidder who submits 
his bid without prior approval cannot furnish exact data prior to bid opening 
since he cannot be assured that he will be granted the right to use any or all of 
the property listed. If a bidder is not required to obtain this information before 
bid opening, any subsequent refusal or qualification on the use of facilities in his 
possession will by necessity affect the prior evaluation. 


In a closely analogous case, B—154188, dated June 26, 1964, we 
stated : 


Under the provisions of 10 U.S.C. 2805, which is a basic authority for agents 
of the Government to enter into contracts, bids are required to conform to the 
terms and essential requirements of the advertised invitation to be eligible for 
award. While the invitation provided for the submission of bids based on use 
of Government property in the bidders’ possession under separate facilities 
contracts, in recognition of the usual provisions of such contracts vesting in 
the contracting officer the authority to approve or disapprove their use on other 
contracts and to prescribe the terms of such use, the invitation properly required 
the approvals to have been in fact granted at time of bid opening in order for 
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such bids to be considered responsive. The Government facilities which you 
planned to use as listed in your bid were a material factor in determining your 
bid price for evaluation purposes, hence, the necessary prior authorization for 
use of the facilities, which was a matter of administrative discretion with the 
facilities contracting officer, constituted an essential requirement of the invitation 
necessary for the evaluation of a bid thereon, and may not reasonably be viewed 
as a mere informality which may be waived. 

Accordingly, without considering the other bases for rejection 
advanced by the protestant, we conclude that the Bendix bid should 
be rejected. 

The attachments to the contracting officer’s statement are returned 


as requested. 
{ B-158409 J 


Pay—Retired—Hospitalization, Etc., in Veterans Facilities— 
Reduction 

The retired pay of a former Army nurse institutionalized in a veterans’ hospital 
whose affairs are administered by a guardian and whose unmarried, legitimate 
child under 18 is furnished no substantial assistance is not subject to the retired 
pay reduction prescribed in 38 U.S.C. 3203(a) (1) for a veteran, without spouse, 
child, or dependent parent, who is furnished hospital treatment, institutional, or 
domiciliary care by the Veterans Administration, the statutory requirement of 
dependency in section 3203(a)(1) attaching only to parents, the retirement pay 
reduction exemption for a veteran having a child is therefore based on the parent 
and child relationship without regard to the condition of dependency, and the 
veteran having a “child” within the meaning of 38 U.S.C. 101(4)—an unmarried 
person, under the age of 18, and legitimate—is entitled to receive retirement pay 
free of the limitation prescribed in section 3203(a)(1), and the retired pay 
withheld is payable to the guardian. 


To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
March 16, 1966: 


Further reference is made to your letter of October 14, 1965, and 
enclosures (numbered 1 to 19), requesting an advance decision con- 
cerning a payment proposed on voucher (transmitted with your letter) 
stated in favor of Frank T. Doyle, Guardian, for Second Lieutenant 
Patricia M. Murdock, N-785305, Army Nurse Corps, retired, in the 
amount of $500.56, representing an adjustment of retired pay withheld 
by reason of the provisions of 38 U.S.C. 3203(a)(1) for the period 
April 1, 1965 to September 30, 1965, inclusive. Your request was 
assigned D.O. No. A-889 by the Department of Defense Military Pay 
and Allowance Committee. 

It is indicated that Lieutenant Patricia M. Doyle, Army Nurse 
Corps, was retired on May 31, 1946, by reason ef disability under 
authority of the act of June 20, 1930, ch. 554, 46 Stat. 790, 10 U.S.C. 
937 (1946 Ed.), and the act of June 22, 1944, ch. 272, 58 Stat. 324, 50 
U.S.C. App. 1591 (1958 Ed.). Her name has been changed to Mur- 
dock by reason of marriage. A child, Judith Anne Kraft, was born 
May 4, 1949, and the certificate of birth (enclosure 11) shows the 
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name of the mother as Patricia M. Doyle and the name of the father 
as James Ralph Kraft. The child’s name was legally changed to 
Judith Ann Murdock on March 5, 1962 (enclosure 12). 

On February 13, 1959, in the Superior Court of the State of Cali- 
fornia for the city and county of San Francisco, Mr. Frank T. Doyle 
(Lieutenant Murdock’s brother) was appointed guardian of the person 
and estate of Patricia Doyle Murdock, incompetent (enclosure 16). 
It appears that the appointment of guardianship is still in full force 
and effect and that retired pay has been paid to the guardian since 
February 1959. 

It is stated that Lieutenant Murdock was discharged from the 
Veterans Administration Hospital, San Francisco, California, on 
February 19, 1961, after 2 months of complete bed occupancy. It is 
also stated that Lieutenant Murdock was admitted on August 21, 1961, 
to the Veterans Administration Hospital, Palo Alto, California, and 
has remained therein as a patient since that date without leave, trial 
visits, release or discharge. It appears that Veterans Administration 
Form 10-7132, dated March 26, 1965, showing the admission of Lieu- 
tenant Murdock to the Palo Alto VA Hospital in the month of August 
1961 was the first notice of Veterans Administration hospitalization 
received by the Army Finance Center following the prior receipt of 
Veterans Administration Form 21-404, dated February 23, 1961, which 
you say indicates that she was discharged from the San Francisco VA 
Hospital on February 19, 1961. Under authority of 38 U.S.C. 
3203(a)(1) retired pay was reduced to one-half or $82.82 a month 
effective April 1, 1965, and the guardian, Frank T. Doyle, was requested 
to refund the amount of $2,989.29 stated to have been overpaid him 
for the period March 1, 1962 to March 31, 1965, inclusive. 

Section 3203(a) (1), Title 38, U.S. Code (1964 Ed.), in pertinent 
part provides as follows: 

Where any veteran having neither wife, child, nor dependent parent is being 
furnished hospital treatment, institutional or domiciliary care by the Veterans 
Administration any compensation or retirement pay otherwise payable shall 
continue without reduction until the first day of the seventh calendar month 
following the month of admission of such veteran for treatment or care. If 
treatment or care extends beyond that period, the compensation or retirement 
pay, if $30 per month or less, shall continue without reduction, but if greater 
than $30 per month, the compensation or retirement pay shall not exceed 50 


per centum of the amount otherwise payable or $30 per month, whichever is the 
greater. * * *, 


Lieutenant Murdock is a “veteran.” 38 U.S.C. 101(2). Insofar as 
is here material the term “child” as defined in 38 U.S.C. 101(4)— 


* * * means (except for purposes of chapter 19 of this title and section 5202(b) 
of this title) a person who is unmarried and— 

(A) who is under the age of eighteen years; 

(B) who, before attaining the age of eighteen years, became permanently 
incapable of self-support ; or 
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(C) who, after attaining the age of eighteen years and until completion of 
education or training (but not after attaining the age of twenty-one years), is 
pursuing a course of instruction at an approved educational institution ; 
and who is a legitimate child, a legally adopted child, a stepchild who is a 
member of a veteran’s household or was a member at the time of the veteran’s 
death, or an illegitimate child * * *. 

It is stated in paragraph 5 of your letter that according to infor- 
mation furnished by the guardian and his attorney “Judith Ann (now 
age 16) is Lieutenant Murdock’s legitimate, unmarried, dependent 
child.” It is further stated that she rooms and boards with friends 
of the family (Mr. and Mrs. John Mitchell, San Francisco, Cali- 
fornia) who are reimbursed for her care by the Catholic Social 
Service; that Lieutenant Murdock does not contribute toward Judith’s 
support but does provide some clothing and spending money from 
time to time and that the guardian (Frank T. Doyle) is reported to be 
saving a portion of Lieutenant Murdock’s funds “to help finance 
Judith’s college education.” It is also stated (in paragraph 3 of your 
letter) that the records of the Army Finance Center contain only one 
statement of account (submitted to the court by the guardian in May 
1960) and that no expenditure specifically for a minor child is shown 
thereon (enclosure 14). 

The request for an advance decision is presented because of un- 
certainty as to whether Judith Ann Murdock is a “child” as that term 
is used and defined in subsections 101(4) and 3203(a) (1) of Title 38, 
U.S. Code. In that connection it is stated (paragraph 8 of your 
letter) : 

* * * It may have been contemplated that a “child” as the term is used in 
Subsections 101(4) and 3203(a)(1) would be dependent upon the veteran for 
support. If dependency is required, then Judith Ann Murdock may not be an 
eligible dependent. Therefore, doubt exists as to whether this “female veteran” 
is entitled to payment of full retired pay without the reduction provided for in 
38 U.S. Code, Subsection 32038(a) (1). 

Section 3203(a)(1), Title 38, U.S. Code, provides for reduction 
of retirement pay in the amount and under the circumstances therein 
set forth only in the case of a “veteran having neither wife, child, 
nor dependent parent.” It will be noted that the specific statutory 
requirement of dependency attaches only to the parents and not to the 
wife or child of the veteran. The exemption from the retirement pay 
reduction prescribed in section 3203(a)(1) for a veteran having a 
“child” quite clearly is based on the general presumption of depend- 
ency which flows from the legal duty of the parent to support his or 
her child. In any event the cited statutory provision imposes no 
condition whatever in the case of a “child” within the statutory defi- 
nition of that term in 38 U.S.C. 101(4), but grants the exemption 
solely on the basis of the parent and child relationship and totally 
without regard to the actual condition of dependency. Also, in the 
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definition of the term “child” in subsection 101(4) the matter of the 
child’s dependency upon the veteran for support and maintenance is 
not mentioned except as may be inferred in the two situations men- 
tioned in clauses (B) and (C), neither of which is presented in the in- 
stant case. Hence, where the veteran has a “child” within the defini- 
tion of that term in 38 U.S.C. 101(4), the veteran concerned is en- 
titled to receive retirement pay free of the limitation prescribed in 
38 U.S.C. 3203(a) (1). Compare 9 Comp. Gen. 142. 

Accordingly, Lieutenant Patricia M. Murdock has been entitled to 
receive full retirement pay from March 1962, since her status under 
the provisions of 38 U.S.C. 3203(a) (1) is that of a “veteran” with a 
“child.” The voucher (FCUSA Forms 20-41 and 20-43) received with 
your letter is returned and, if otherwise correct, payment thereon is 
authorized. 


[ B-158564 J 


Transportation—Automobile—Military Personnel—To Other 
Than New Station—Orders Canceled, Etc. 


The privately owned motor vehicle moved by a member of the uniformed services 
to a port of embarkation in the United States under permanent change-of-station 
orders to an unrestricted area overseas prior to reassignment to a restricted area, 
the dependents either remaining or returning to the opposite coast, comes within 
the scope of 10 U.S.C. 2634, providing for ocean shipment of the vehicle of a 
member at Government expense “to his new station or such other place as the 
Secretary may authorize,” rather than within the purview of 37 U.S.C. 406a, 
limiting entitlement to forwarding or returning baggage and household effects 
when orders are canceled, revoked, or modified, thus excluding the transshipment 
of a privately owned vehicle, and section 2634 authorizing transportation of one 
motor vehicle at Government expense incident to a permanent change to an 
overseas station for the personal use of a member or his dependents, the Joint 
Travel Regulations may be amended to authorize the ocean shipment of a vehicle 
between coastal ports of the United States for the use of dependents. 


To the Secretary of the Army, March 16, 1966: 


Reference is made to letter of February 9, 1966, from the Under 
Secretary of the Army, forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee, Department of Defense 
(PDTATAC Control No. 66-9), requesting a decision whether the 
Joint Travel Regulations, Volume 1, may be amended to provide au- 
thority for shipment of privately owned motor vehicles between United 
States ports in the following situations: 


1. A member under permanent change-of-station orders from a station in the 
United States to an unrestricted overseas station moves his privately owned ve- 
hicle to the appropriate port of embarkation on the West Coast for shipment to 
the overseas station. The member and his dependents travel to the unrestricted 
overseas station. Before shipment of the vehicle from the port of embarkation 
commences, the member is reassigned under permanent change-of-station orders 
to a restricted overseas area. The member’s dependents return to a designated 
place on the East Coast of the United States. The member requests shipment of 
= vehicle from the West Coast port to an East Coast port near the designated 
place. 


235-533 O - 67 - 39 
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2. The situation is the same as in 1 above, except the member’s dependents did 
not travel to the member’s unrestricted station with the member, but expected 
to travel at a later date. They will continue to reside at their present place of 
residence on the East Coast of the United States, pending return of the member 
to the United States. 

The Under Secretary says that in the situations presented, the pri- 
vately owned vehicles involved were initially turned in for shipment 
to the unrestricted overseas station and are currently on hand at the 
West Coast Military Ocean Terminal. The Under Secretary further 
says that in neither of the situations presented can the dependent 
travel to pick up the vehicle and drive it across the United States. 
Under similar circumstances involving household goods, he points out 
that the Joint Travel Regulations (paragraphs M8253-2d and 
M8304-3) provide for shipment to the designated place. The view is 
expressed by the Under Secretary that the amendment made to 10 
U.S.C. 2634 by Public Law 89-101 was intended to provide authority 
for shipment of a privately owned vehicle to a designated place and, 
hence, the proposed amendment to the Joint Travel Regulations 
appears to be a proper implementation of that law. 

The statutory authority for ocean shipment of a privately owned 
vehicle of members of the uniformed services is contained in 10 U.S.C. 
2634, as amended by the act of July 30, 1965, Public Law 89-101, 79 
Stat. 425, which provides, in pertinent part, as follows: 

§ Motor vehicles ; for members on change of permanent station 

(a) When a member of an armed force is ordered to make a change of per- 
manent station, one motor vehicle owned by him and for his personal use or 
the use of his dependents may, unless a motor vehicle owned by him was trans- 
ported in advance of that change of permanent station under section 406(h) 
of title 37, be transported, at the expense of the United States, to his new station 
or such other place as the Secretary concerned may authorize— 

(1) on a vessel owned, leased, or chartered by the United States; 

(2) by privately owned American shipping services ; or 


(3) by foreign-flag shipping services if shipping services described in clauses 
(1) and (2) are not reasonably available. 


* * os . * . * 


(b) In this section “change of permanent station” means the transfer or 
assignment of a member of the armed forces from one permanent station to an- 
other. It includes the change from home or from the place from which ordered 
to active duty to first station upon appointment, call to active duty, enlistment, 
or induction, and from last duty station to home or to the place from which 
ordered to active duty upon separation from the service, placement upon the 
temporary disability retired list, release from active duty, or retirement. It 
also includes an authorized change in home yard or home port of a vessel. 


Under that law, a member who is ordered to make a change of per- 
manent station is entitled to ocean shipment of his privately owned 
vehicle at Government expense “to his new station or such other place 
as the Secretary may authorize.” Chapter 11 of the Joint Travel Reg- 
ulations implementing that law provides in paragraph M11002-6, in 
pertinent part, as follows: 
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WHEN SHIPMENT TO NEW STATION IS NOT PERMITTED. When, by 
permanent change-of-station orders, a member is ordered from a station within 
or outside the United States to a station outside the United States (a) to which 
shipment of a privately owned motor vehicle is not permitted or (b) to which 
transportation of dependents is not authorized, transportation of one motor 
vehicle owned by the member and for his personal use or the use of his depend- 
ents is authorized from the port normally serving the old station to the port 
normally serving any of the following places : 

1. any place in the United States the member may _iesignate provided his old 
duty station is located outside the United States; * * 

In a recent decision to the Secretary of the Navy dated March 4, 
1966, 45 Comp. Gen. 544, we considered the question whether the Joint 
Travel Regulations may be amended to authorize, in the case of a 
privately owned motor vehicle en route to the new permanent station 
incident to competent change-of-station orders, the forwarding or re- 
turn at Government expense of the vehicle to the port nearest the 
member’s current duty station when such orders are subsequently 
amended, canceled, or revoked. In that decision we recognized that 
for years prior to the enactment of 37 U.S.C. 406a, providing for the 
transshipment of baggage and household effects when orders are can- 
celed, revoked or modified, the Joint Travel Regulations had author- 
ized the forwarding or return of household goods shipped before the 
effective date of change-of-station orders to proper destination at 
Government expense upon amendment or cancellation of the orders. 
Since, however, 37 U.S.C. 406a limits entitlement to those specific 
travel and transportation allowances there mentioned, and the for- 
warding or return shipment of a privately owned vehicle at Govern- 
ment expense under orders which are subsequently canceled, revoked, 
or modified, is not one of the travel and transportation allowances ex- 
pressly designated by that section, we concluded in the decision of 
March 4, 1966, that in view thereof and in the light of section 209 of the 
act of June 30, 1932, as amended, 5 U.S.C. 73c, that there was no 
basis for amending the Joint Travel Regulations to permit the for- 
warding or return of a privately owned vehicle at Government ex- 
pense in the circumstances stated when the member’s orders are sub- 
sequently amended, canceled, or revoked. 

We understand informally that the situations described in the Under 
Secretary’s letter may involve certain members whose orders are 
modified or canceled while en route to an unrestricted overseas station 
as well as members who have completed travel to their unrestricted 
overseas station and, after entering on duty at that station, are 
assigned on further permanent change-of-station orders to a restricted 
overseas station. 

To the extent that members whose orders are modified or canceled 
while en route to the overseas unrestricted station are involved the 
conclusion reached in the decision of March 4, 1966, is for application. 
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Under the provisions of 10 U.S.C. 2634, as amended, in the case 
of a member ordered to make a change of permanent station, trans- 
portation of one motor vehicle owned by him and for his personal use 
or “the use of his dependents,” is authorized at Government expense 
to his new station “or such other place as the Secretary concerned may 
authorize.” Thus, the law expressly provides for shipment of a 
vehicle for the use of dependents to such place as the Secretary may 
designate and its legislative history shows that it was the purpose 
of the law to broaden the authority for the sea transportation at 
Government expense of automobiles owned by military personnel so 
as to provide relief for those members ordered to a restricted area 
from permanent. duty stations outside the United States. It is ex- 
plained in the legislative history that the law is intended to permit the 
Secretary concerned to authorize shipment of the vehicle to a port 
other than the port serving the member’s new duty station when he 
receives a change of permanent station. See S. Rept. No. 460 and 


H. Rept. No. 559, to accompany H.R. 8484 which became Public Law 
89-101. 


In the usual situation contemplated by 10 U.S.C. 2634, the motor 
vehicle concerned would be at the member’s unrestricted overseas 
station and the present regulations are limited to such situations. 
The provisions of 10 U.S.C. 2634, as amended relating to shipment 
of the motor vehicle for the use of dependents, however, are not so 
limited, and in view of the purpose and intent of those provisions 
as explained in the legislative history of the law, it is our view that 
an amendment to the Joint Travel Regulations authorizing ocean 
shipment of the vehicle between coastal ports of the United States 
incident to permanent. change-of-station orders from an unrestricted 
overseas station to a restricted overseas station, may be regarded as 
being within the scope of 10 U.S.C. 2634, as amended, even though 
the motor vehicle concerned may have been moved to a coastal port for 
overseas shipment prior to promulgation of the regulations under 
other permanent change-of-station orders. We would have no 
objection to amending the Joint Travel Regulations to so provide. 


[ B-158619 J 


Leaves of Absence—Military Personnel—Payments for Unused 
Leave on Discharge, Etc.—Enlistment Extension, Discharge, Reen- 
listment, Etc.—Combination of Cash Settlement and Carryover of 
Leave 


The authority in 37 U.S.C. 501(b) providing an option to an enlisted member of 
the uniformed services who reenlists in his armed force on the day after the 
date of discharge to receive either a lump-sum settlement, by cash or by check, 
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for unused accrued leave to his credit at time of discharge, or to carry the leave 
forward into the new enlistment does not permit a member to elect a combination 
of cash settlement and carryover of unused leave, neither the act of August 4, 
1947, prescribing two choices to an enlisted person to receive a full cash settlement 
of accrued leave at date of discharge, or to carry over unused leave to a new 
enlistment, nor its restatement in section 501(b) suggesting any combination of 
cash payment and carryover of leave was contemplated ; therefore, the adminis- 
trative interpretation and application adopted contemporaneously with the 1947 
act and consistently followed thereafter may not be changed to permit the 
combination of a cash settlement and carryover of leave. 


To the Secretary of Defense, March 17, 1966: 


Reference is made to letter dated February 26, 1966, from the 
Assistant Secretary of Defense (Comptroller) transmitting Depart- 
ment of Defense Military Pay and Allowance Committee Action 
No. 371, involving a request for decision on the following question: 

The regulations of the services do not permit enlisted members who are entitled 
to a cash settlement for unused leave to elect a combination of cash settlement 
and carry over of unused leave into a new enlistment. Are such regulations 
more restrictive than the law requires? 

The law in question is 37 U.S.C. 501(b) which provides in pertinent 
part as follows: 

* * * An enlisted member of such a uniformed service who had accrued leave 
to his credit at the time of his discharge is entitled to be paid in cash or by a 
check on the Treasurer of the United States for that leave on the basis of the 
basic pay to which he was entitled on the date of discharge, plus an allowance 
computed at the rate of 70 cents a day for subsistence, and for an enlisted member 
in pay grade E-9, E-8, E-7, E-6, or E-5, with dependents, an allowance computed 
at the rate of $1.25 a day for quarters. However, a payment may not be made 
under this subsection to a member who— 

(1) is discharged for the purpose of accepting an appointment or a warrant, 
or entering into an enlistment, in his armed force ; or 

(2) elects to carry over his unused leave to a new enlistment in his armed 
force on the day after the date of his discharge. * * *. 

This law, contained in the act of September 7, 1962, Public Law 
87-649, 76 Stat. 451, 481, 37 U.S.C. Prec. 101 note, which revised, 
codified and enacted as Title 37, U.S. Code, the laws relating to pay 
and allowances of the uniformed services of the United States, is a re- 
statement without substantive change of subsection 4(c) of the Armed 
Forces Leave Act of 1946, as added by the act of August 4, 1947, ch. 475, 
61 Stat. 748, 749, 37 U.S.C. 33(c) (1958 Ed.). Subsection 4(c) (2), as 
added by the 1947 act barred cash settlement for accrued leave to any 
member “electing to carry over such unused leave to a new enlistment.” 

The Committee Action discussion invites attention to Article 
C-6105(5) of the Bureau of Naval Personnel Manual which provides 
in pertinent part that, “A combination of cash settlement and carry 
over of unused leave is not permissible.” It is stated that this restric- 
tion is based upon an interpretation of 37 U.S.C. 501(b) (2) to the effect 


that the carryover of any portion of a member’s unused leave to a new 
enlistment would forbid any payment to be made under section 501(b). 
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See Article C-6501(2) (b), Bureau of Personnel Manual. It is stated 
that the regulations of all the other services contain similar restrictions. 


Absence of any decision of this Office on the point here involved and 


a presumed potential advantage to both the Government and a service 
member if he is permitted an election of a combination of cash settle- 
ment and carryover of unused leave has thus raised the possibility that 


the regulations impose restrictions which the law does not actually 
require. 

An examination of the legislative history of H.R. 3501, which be- 
came Public Law 350, 80th Cong., approved August 4, 1947, discloses 
little in the way of explanation of subsection 4(c) (2). The general 


purpose of the bill was to grant equal treatment in the matter of leave 


and to correct certain inequities and defects which had arisen in the 
administration of the 1946 leave act. It also appears that the Congress 
favored the legislation because it was expected to effect a saving to the 


Government by simplifying the separation process through the abolish- 
ment of terminal leave. 


In a letter dated May 13, 1947, from Robert P. Patterson, Secretary 
of War, to the Speaker, House of Representatives, the following state- 
ment appears : 


Subsection (c) provides for a lump-sum payment in cash to living members of 
the armed forces discharged after August 31, 1946, with unused accrued leave 
standing to their credit at the rate of the base and longevity pay (excluding al- 
lowances) applicable to such members at the time of discharge except for per- 
sonnel who reenlist on the day following the date of discharge and elect to carry 
over leave or for personnel who are discharged for the convenience of the Govern- 
ment to reenlist or to accept a warrant or a commission. The War and Navy 
Departments have found that there are many instances where it is impossible 
or impracticable to grant accrued leave to some personnel before the expiration 
of their terms of service. The lump-sum payment is proposed for those who 
would not otherwise be remunerated by the Government for such unused accrued 
leave. It is further proposed to permit those members excluded from cash settle- 
ment to carry over unused accrued leave from one status to another within their 
respective branches of the armed forces, if such service is continuous. There 
have been some instances of men losing leave credits when changing from an en- 
listed to an officer status. 


In a statement filed with Subcommittee No. 10, in connection with 
its hearing No. 155 on H.R. 3501, Captain F. R. Stickney, United 
States Navy, gave the following explanation of subsection 4(c) on page 
5150: 


Subsection (c) provides that unused leave standing to the credit at time of dix- 
charge shall be compensated for in cash. This is the section which abolishes ter- 
minal leave in most instances. This subsection further provides that personnel 
shall carry leave forward from enlisted to officer status and when reverting from 
officer to enlisted status. Personnel who reenlist will have the option of receiving 
a lump-sum settlement or carrying leave forward into the new enlistment. 


From the above as well as the tenor of the committee reports on 
the bill, it seems reasonably clear that an enlisted person falling 
within the category of subsection 4(c) (2) was given only two choices, 
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namely, a full cash settlement for his accrued leave at date of dis- 
charge or the carrying over of “such unused leave” to his new enlist- 


ment. We have found no evidence which suggests in any way that any 


combination of cash payment and carryover of leave was contemplated 
at that time and there is nothing in the act of September 7, 1962, which 
indicates an intent to make any change in the 1947 law thereby 


superseded. 


Hence, in our view there would be no authority to change the ad- 
ministrative interpretation and application adopted contemporane- 
ously with the enactment of the act of August 4, 1947, and consistently 
followed since that time. Your question is answered in the negative. 


[ B-134392 J 


Foreign Differentials and Overseas Allowances—Post Differen- 
tials—Detailed Employees—Retroactive Approval 

A proposed regulation to grant employees on detail in Vietnam for a period of 42 
or more consecutive calendar days a post differential retroactive to the day of 
arrival for duty in the foreign area is not inconsistent with the restriction in 
the regulations precluding payment of the post differential for details, unless the 
employees had served 42 days at one or more foreign areas, and, therefore, the 
issuance of the regulation under section 231 of the Overseas Differentials and 
Allowances Act, 5 U.S.C. 3038, is proper. 

To the Secretary of State, March 18, 1966: 

On March 7, 1966, the Deputy Under Secretary of State for Ad- 
ministration requested our consideration of and concurrence in the 
issuance of a revision to the Standardized Regulations (Government 
Civilians, Foreign Areas). 

The following paragraph is proposed for insertion in section 920 of 
the regulations following the allowances and differential classifica- 
tion for posts in Vietnam : 

In lieu of any other differential authorized by these regulations, an employee 

who serves for a period of 42 consecutive calendar days (Sec. 511 d.) or more on 
detail at one or more places in Vietnam may be granted the post differential at 
the prescribed rate for the number of days served at each such place, beginning 
with the first day of detail in Vietnam. 
Under the proposed revision an employee who has been on a detail in 
Vietnam for a period of 42 or more consecutive calendar days would 
be entitled to receive retroactively the post differential from the date 
he arrived at his post. 

The Deputy Under Secretary says that it is stated by the agencies 
that the requirement in sections 541 and 542 of the regulations for an 
employee to spend a period of 42 days on detail in Vietnam before 
becoming eligible to receive the 25 percent Vietnam post differential on 
the 43rd and on subsequent days adversely affects the obtaining of vol- 
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unteer civilian employees for the performance of work that is neces- 
sary to the accomplishment of the mission in Vietnam. 

Section 231 of the “Overseas Differentials and Allowances Act,” ap- 
proved September 6, 1960, Public Law 86-707, 74 Stat. 795, 5 U.S.C. 
3038, concerning the payment of post differential provides as follows: 

A post differential may be granted on the basis of conditions of environment 
which differ substantially from conditions of environment in the continental 
United States and warrant additional compensation as a recruitment and reten- 
tion incentive. Such differential also may be granted to any employee who is 
officially stationed in the United States and who is on extended detail in a foreign 
area. Additional compensation paid as a post differential shall not in any 
instance exceed 25 per centum of the rate of basic compensation. 

H. Rept. No. 902, page 18, 86th Cong., 1st sess., to accompany H.R. 
7758, which was enacted as Public Law 86-707, recognized in connec- 
tion with the “extended detail” provision that the then existing limita- 
tion in the regulation was that no payment for “details” overseas 
would be allowed unless the employee had served 42 days on detail 
at one or more different posts. The stated purpose of the restriction 
was to prevent payment of the differential to employees who make only 
short trips to foreign areas in which the differential applies. We do 
not believe the language of the statute or its legislative history re- 
quires the conclusion that in the case of service in the differential area 
for 42 days or longer it would be illegal to permit by regulation that 
the differential in such cases be allowed retroactively from the day of 
arrival for duty in the foreign area. 

Therefore, we see no objection to the issuance of the proposed revi- 
sion to the Standardized Regulations (Government Civilians, Foreign 


Areas). 
[ B-158499 J 


Appropriations—Obligation—Severance Pay to Civilian Employees 


Pending development of budget procedures for handling obligations arising when 
employees involuntarily separated from the service become entitled to the sever- 
ance pay prescribed by the Federal Employees Salary Act of 1965, in an amount 
not to exceed 1-year’s pay at the rate received at time of separation, payable in 
regular pay periods, obligations for the full amount of severance pay due any 
employee involuntarily terminated by reduction in force on or prior to the close 
of the 1966 fiscal year are chargeable as “necessary” expenses against available 
funds appropriated for 1966 fiscal year agency operations, the action of termina- 
tion giving rise to an obligation for the full amount of entitlement, even though 
an employee may be rehired before the expiration of the severance pay pay-out 
period, and the fact that sufficient funds are not available in fiscal year 1966 
for severance pay obligations does not unequivocally necessitate delay of war- 
ranted employee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on a basis indicating necessity for a deficiency or supplemental estimate 
when expenditures are beyond administrative control. 
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To the Chairman, Subversive Activities Control Board, March 18, 
1966: 

By letter of February 8, 1966, you requested our opinion as to whether 
the appropriation to the Subversive Activities Control Board for 
fiscal year 1966 would be available to pay severance pay in fiscal year 
1967 to employees whose services might be involuntarily terminated 
by reduction in force on or prior to the close of fiscal year 1966. 

Subsections 9(c), (d) and (g) of the Federal Employees Salary 
Act of 1965, Public Law 89-301, approved October 29, 1965, 79 Stat. 
1111, 1119, 5 U.S.C. 1117(c), (d) and (g), provide that: 


(c) An officer or employee to whom this section applies who is involuntarily 
separated from the service, on or after the effective date of this section, not by 
removal for cause on charges of misconduct, delinquency, or inefficiency, shall. 
under rules and regulations prescribed by the President or such officer or agency 
as he may designate, be paid severance pay in regular pay periods by the de- 
partment, independent establishment, corporation, or other governmental unit, 
from which separated. 

(d) Severance pay shall consist of two elements, a basic severance allowance 
and an age adjustment allowance. The basic severance allowance shall be com- 
puted on the basis of one week’s basic compensation at the rate received immedi- 
ately before separation for each year of civilian service up to and including ten 
years for which severance pay has not been received under this or any other au- 
thority and two weeks’ basic compensation at such rate for each year of civilian 
service beyond ten years for which severance pay has not been received under 
this or any other authority. ‘The age adjustment allowance shall be computed on 
the basis of 10 per centum of the total basic severance allowance for each year by 
which the age of the recipient exceeds forty years at the time of separation. 
Total severance pay received under this section shall not exceed one year’s pay 
at the rate received immediately before separation. 


* * * * * * * 


(g) If the officer or employee dies before the expiration of the period covered 
by payments of severance pay, the payments of severance pay with respect to 
such officer or employee shall be continued as if such officer or employee were 
living and shall be paid on a pay period basis to the survivor or survivors of 
such officer or employee in accordance with the first section of the Act of August 
3, 1950 (5 U.S.C. 61f). 


The Departments of State, Justice, and Commerce, the Judiciary, 
and related agencies Appropriation Act, 1966, Public Law 89-164, ap- 
proved September 2, 1965, provides funds for the fiscal year 1966 “For 
necessary expenses of the Subversive Activities Control Board * * *.” 
79 Stat. 641. 

In light of the quoted provisions of law, there can be no question but 
that the Government, at the moment administrative severance action 
necessary to vest entitlement thereunder is completed, becomes obli- 
gated for the full amount of severance pay authorized thereby giving 
rise to a “necessary” expense. The usual practice in such circumstance 
would be to charge the applicable appropriation current at the time 
with the full amount so obligated. 

However, there are certain aspects of the provisions for severance 
pay which merit examination in connection with determining the pro- 
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cedures under which obligations therefor should be recorded. At the 
outset it may be noted that the incurrence of any obligation for sev- 
erance pay is in itself somewhat anomalous in the sense that it arises 
by virtue of administrative action designed to eliminate rather than 
incur expense. The separation of an employee from Federal employ- 
ment would ordinarily result in reduced expenditures and stems from 
conclusions that services of the employee were no longer necessary to 
fulfillment of the objects for which the appropriated funds utilized 
to pay his salary were provided. Yet if we were to require that the 
full obligation for severance pay incurred be charged against funds 
currently available at the time of separation, there might well result 
situations necessitating delay of a warranted economy measure because 
sufficient funds were not available to achieve it. 

Also for consideration is the fact that the statutory provisions cover- 
ing severance pay and implementing regulations issued by the Civil 
Service Cominission require payment of the entitlement thereunder to 
be made at the same rate and pay period intervals as if the terminated 
employee were still employed. United States Civil Service Commis- 
sion FPM Ltr. 550-13, January 5, 1966. Thus, severance pay is in the 
nature of continued salary payments and becomes due and payable 
periodically as in the case of salary. And upon reemployment by the 
Government of a previously terminated employee, any entitlement to 
as yet unpaid severance pay ceases. In such cases, the recording of an 
obligation for the full amount of entitlement at the time of severance 
would require detailed adjustments in the accounts of record at the 
time of reemployment. These adjustments would not be necessary if 
obligations were recorded periodically as the liability for payment 
matures. 

We understand that the Bureau of the Budget is currently exam- 
ining into the fiscal] aspects of providing for severance pay preparatory 
to issuing instructions as to how the affected agencies of the Govern- 
ment should budget for the necessary funds. Because of the unique 
character of obligations arising out of the statutory requirement for 
severance pay, we hesitate to lay down a rule at this time which would, 
in effect, require that funds be budgeted in a specific manner at the 
expense, perhaps, of generating inherent inefficiencies in the budget 
and accounting process. Rather, we believe it would be more appro- 
priate for this Office to await resolution of the matter by the Bureau 
of the Budget and to be guided by such action which the Congress 
may take with regard to the budget procedures ultimately developed. 

Having reached this conclusion, we must nevertheless recognize 
that with respect to the current fiscal year provision has not been made 
for the handling of severance pay obligations in any specific manner. 
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As stated at the outset, there is no question but that the administrative 
action to terminate an employee entitled to severance pay gives rise 
to an obligation for the full amount of his entitlement. That the 
full obligation might not be paid because the terminated employee 
may be rehired before expiration of the severance pay pay-out period 
is of no consequence, since whether or not this comes about is entirely 
beyond control of the Government. Cf. 42 Comp. Gen. 733, 734. 
Therefore, there would not appear to be any basis for concluding that 
the full amount of severance pay obligations incurred with respect 
to employees terminated in fiscal year 1966 may not be charged 
against available funds appropriated for operations during that year. 
Cf. 39 Comp. Gen. 422, 424. Again referring to the special nature of 
expenses for severance pay, however, and noting that the statutory 
liability therefor was imposed after commencement of the fiscal year, 
we would add that if sufficient funds are not available in fiscal year 
1966 to absorb an obligation for the full amount of severance pay 
liability incurred, that fact alone need not be regarded as unequivo- 
cally necessitating the delay of any warranted employee separations. 
See subsection 665(e) of Title 31, U.S. Code, providing for appor- 
tionment of funds on a basis indicating a necessity for a deficiency 
or supplemental estimate where appropriate determination is made 
that such action is required because of laws enacted subsequent to 
transmission to the Congress of the estimates for an appropriation 
which require expenditures beyond administrative control. 
The question presented is answered accordingly. 


[ B-158596 J 


Leaves of Absence—Lump-Sum Payments—Transfers—Positions 
Exempt From Leave Act 


A former employee of the Court of Claims who transferred to the Administrative 
Office of the United States Courts to serve under a judge who did not maintain 
a leave system for his employees may be paid a lump sum pursuant to the act 
of December 21, 1944, for the annual leave standing to his credit at time of 
transfer, in view of the fact that the original judicial construction by the Court 
of Claims in Sauer v. United States, Ct. Cl. No. 180-64, decided December 17, 
1965, that the 1936 and 1951 leave statutes apply to employees of the Court of 
Claims and that upon separation from a position under the court an employee 
is entitled to a lump-sum payment for the unexpired portion of his annual leave 
balance, does not have prospective application only, therefore, the former em- 
ployee transferring to a position that is not covered by a leave system is entitled 
to payment for the annual leave standing to his credit at the time of separation 
from the rolls of the Court of Claims. 


To the Chief Clerk, United States Court of Claims, March 18, 1966: 


On February 23, 1966, you requested our decision concerning the 
entitlement of a former employee of the Court of Claims to a lump-sum 
payment for some 29 days annual leave to the credit of such former 
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employee on July 31, 1964, the date of his separation from the rolls of 
the court. You say that: 

Mr. Gaskins served here at the court from October 11, 1930, until July 31, 1962. 
as a regular employee, and from August 1, 1962, to July 31, 1964, as a re-employed 
annuitant, at which time he was separated from the pay roll of this court and 
transferred to the pay roll of the Administrative Office of the United States 
Courts. This transfer coincided with the retirement of Judge Samuel E. 
Whitaker of this court from active service. Mr. Gaskins continued in Federal 
service as the messenger for Judge Whitaker, who upon his retirement, has 
continued to perform substantial judicial duties as a Senior Judge on both this 
court and other Federal courts. 

You say also that pursuant to a resolution of the Judicial Conference 
adopted in September 1949, as implemented by the Administrative 
Office of the United States Courts, Bulletin 382 of December 29, 1949, 
it is within the discretion of each judge to determine whether a leave 
system should be established for employees of his immediate staff. 
Judge Whitaker decided not to maintain a leave system for his im- 
mediate staff. Thus, when the employee in question was separated 
from the rolls of the Court of Claims and transferred to the position 
under the Senior Judge (Judge Whitaker) his transfer was to a posi- 
tion that was not covered by any leave system. 

Prior to the decision of the Court of Claims in the case of Sauer v. 
United States, Ct. Cl. No. 180-64, decided December 17, 1965, the Court 
of Claims had administratively adopted the view that the leave act 
of March 14, 1936, 49 Stat. 1161, 5 U.S.C. 30b (1946 Ed.) ; the act of 
December 21, 1944, 58 Stat. 845, 5 U.S.C. 61b (1958 Ed.), relating to 
lump-sum payments for annual leave; and the Annual and Sick Leave 
Act of 1951, 65 Stat. 679, as amended, 5 U.S.C. 2061, did not apply to 
employees of the Court of Claims. However, we understand that it 
was the practice of the court prior to the Sauer case to retain an em- 
ployee on the rolls after the termination of his work status until his 
annual leave was exhausted, but this practice could not be followed 
when the employee transferred immediately to another agency. Inthe 
Sauer case, which constitutes an original judicial construction by the 
Court of Claims of the cited leave laws, it was held that the 1936 and 
1951 leave statutes do apply to employees of the court and that an 
employee transferring from a position in the Department of Justice 
to a regular position in the Court of Claims was entitled to transfer 
his annual leave balance for credit to his leave account under the court, 
and further that the unexpired portion of such annual leave balance 
as of the date of the employee’s subsequent separation from his position 
under the court is compensable in accordance with the provisions of 
the act of December 21, 1944. 

We are aware of nothing in the Sauer case or otherwise that would 
warrant our construing that case as having prospective application 
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only. Accordingly, and in line with prior decisions of this Office au- 
thorizing a lump-sum payment for leave incident to the transfer of an 
employee to a position not covered by a leave system—33 Comp. Gen. 
85 (question and answer “3”); and 33 zd. 622—the claim of the em- 
ployee in question for payment for the annual leave standing to his 
credit on July 31, 1964, in the Court of Claims may be allowed. 


[ B-158473 J 


Transportation—Dependents—Military Personnel—Time Limita- 
tions—Permanent Change of Station 


An Air Force officer who more than 2 years after issuance of permanent change- 
of-station orders transferring him from a hospital assignment to the area where 
he had served as a ROTC Staff member and where his dependents continued to 
reside, moved his dependents to on-base housing as his presence was required on 
the base, is not precluded by the delayed move from entitlement to dependent 
travel and dislocation allowances, no time limitation being imposed on the exer- 
cise of the right to dependent travel incident to a permanent change-of-duty 
station, and the fact the move was delayed for personal reasons pending the 
sale of the officer’s hiouse does not affect his right to move his dependents at 
Government expense during the period his orders remain in effect and prior to 
receipt of notice of a further change of station, and the relocation of the officer’s 
dependents from their area residence to the on-base housing, a distance of 31 
miles, occurring incident to his permanent change-of-station orders he is entitled 
to dependent travel and dislocation allowances. 


Quarters Allowance—Government Quarters—Effect of Occupancy 
on Allowance Entitlement 


The occupancy by an Air Force officer and his dependents of visiting officers 
quarters for a period of less than 30 days at the officer’s new permanent duty 
station while awaiting the assignment of suitable on-base housing does not de- 
prive the officer of entitlement to a basic allowance for quarters for the period 
of the temporary occupancy, section 403 of Executive Order No. 11157, dated 
June 22, 1964, providing for temporary occupancy of Government quarters by a 
member and his dependents without loss of basic allowance for quarters for a 
period not to exceed 30 days while a member is in a duty or leave status “incident 
to a change of permanent station,” and the right to the allowance is not affected 
by a more than 2-year delay in moving to on-base housing, the temporary occu- 
pancy of the visiting quarters resulting from the movement of the officer’s de- 
pendents incident to a permanent change of station. 


To Major James B. McCracken, Department of the Air Force, 
March 22, 1966: 


By second endorsement dated February 4, 1966, the Per Diem, Travel 
and Transportation Allowance Committee forwarded your letter of 
October 12, 1965, with enclosures, requesting an advance decision as to 
the propriety of making payment of a dislocation allowance and de- 
pendent travel allowance in the case of Major Richard A. Dotson, 
39008A, USAF, under the circumstances disclosed. The request for 
decision was assigned PDTATAC Control No. 66-4 by the Per Diem, 
Travel and Transportation Allowance Committee. 
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By Special Order AD-207, Keesler Air Force Base, Mississippi, 
dated April 9, 1963, Major Dotson was relieved from assignment at 
the Patient Squadron Section, USAF Hospital, Keesler, and assigned 
on permanent change of station to the 823d Air Division, SAC, 
Homestead Air Force Base, Florida, to report at that station not later 
than May 15, 1963. Those orders indicated that payment of a dis- 
location allowance would be charged to the appropriation there 
shown. 

You say that prior to the officer’s assignment to the USAF Hos- 
pital, Keesler Air Force Base, Mississippi, he was assigned as a mem- 
ber of the ROTC Staff at the University of Miami and that he main- 
tained a residence in Miami in the proximity of the university. You 
further say that the officer’s family continued to reside at the Miami 
address while he was at Keesler Air Force Base and following his re- 
turn and assignment at Homestead Air Force Base until August 30, 
1965, when he moved to on-base housing. The officer vacated his 
residence in Miami, you say, with intent to move into on-base Capehart 
quarters on August 30, 1965, the date he consummated the sale of his 
house in Miami; however, since no quarters suitable for himself and 
family were available, he was temporarily assigned to the visiting 
officers’ quarters and occupied those quarters until September 24, 1965, 
when he was assigned Capehart housing. During this temporary 
assignment, you say his household goods were in temporary storage. 
It is stated that the officer says he was requested to move on base due 
to the importance of his job, and that prior to his assignment at 
Homestead the officer had been attempting to sell his house in Miami, 
the sale being consummated on August 30, 1965. 

Due to the lapse of time between April 9, 1963, the date of the 
officer’s orders assigning him to duty at Homestead Air Force Base, 
and August 30, 1965, the date he ‘actually moved his dependents to 
that base, you questioned whether there was in “implied complete” 
permanent change of station and you ask “Is there a time limit during 
which a military member can exercise dependent move rights in con- 
junction with a permanent change of station (PCS).” Apparently 
your question is whether the officer’s change of station may be implied 
as having been completed before the movement of his dependents, so 
that their movement to his station would not be regarded as incident to 
the ordered change of stations. You express the view that such an im- 
plied permanent change of station might be affected by the member’s 
efforts to dispose of his property prior to his assignment to Home- 
stead Air Force Base; however, since the Officer’s move on base was 
desired by the military authorities, you express concern whether 
such move is outside the scope of the permanent change-of-station 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 591 


movement. In addition, you ask whether the member’s basic allowance 
for quarters is affected during the ‘period he resided in the visiting 
officers’ quarters. 

Under the provisions of 37 U.S.C. 406 and 407 authority is pro- 
vided for the transportation of a member’s dependents and for the 
payment of a dislocation allowance incident to a directed permanent 
change of station. The above-mentioned orders of April 9, 1963, re- 
lieved Major Dotson from his assignment at the hospital at Keesler 
Air Force Base, Mississippi, and directed a permanent change of 
station to Homestead Air Force Base, Florida. Unlike the 1-year 
limitation imposed on dependent travel to home of selection as pro- 
vided in paragraph 7010 of the Joint Travel Regulations, we are not 
aware of any such time limitation within which a member must exer- 
cise his right to dependent travel incident to his permanent change- 
of-station transfer from one duty station to another duty station. 
It has been held, however, that while delay in relocating a member’s 
household incident to a permanent change of station does not of itself 
bar payment for the move when made, such delay, when coupled with 
the fact that the move was made to another location within the same 
area, is further indication that it must have been for personal reasons 
and not the result of the permanent change of station. See enclosed 
copy of our decision of January 7, 1965, B-155539. 

While the record indicates that the movement of the officer’s depend- 
ents to his new station was delayed for over 2 years for personal 
reasons, pending the sale of his house in Miami, such fact alone affords 
no basis for concluding that the relocation of his household from 
Miami to Homestead Air Force Base may not be regarded as the result 
of his permanent change-of-station ofders. Under the orders of 
April 9, 1963, the officer had a right to move his dependents from his 
residence in Miami to his new station at Homestead Air Force Base 
at any time during the period those orders remained in effect and 
prior to receipt of notice of a further change of stations. In such 
circumstances and since the record indicates that there was a military 
need for the presence of the officer to reside on the base, the relocation 
of his dependents from his residence in Miami to on-base housing at 
Homestead Air Force Base, a distance of 31 miles, may be considered 
as having resulted from his permanent change-of-station orders of 
April 9, 1963, so as to entitle him to dependent travel and dislocation 
allowance incident to those orders. 

Accordingly, payment of the voucher for dependent travel and dis- 
location allowance is authorized, if otherwise correct. The voucher 
and supporting papers are returned. 

With respect to your question whether the officer’s basic allowance 
for quarters is affected during the period he resided in the visiting 
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officers’ quarters (August 30 to September 23, 1965), section 403 of 
Executive Order No. 11157, dated June 22, 1964, promulgated pur- 
suant to 87 U.S.C. 403(g), provides in pertinent part as follows: 
Any quarters or housing facilities under the jurisdiction of any of the uni- 
formed services in fact occupied without payment of rental charges (a) by a 
member and his dependents, or (b) at his permanent station by a member with- 
out dependents, or (c) by the dependents of a member on field duty or on sea 
duty or on duty at a station where adequate quarters are not available for his 
dependents, shall be deemed to have been assigned to such member as appropri- 
ate and adequate quarters, and no basic allowance for quarters shall accrue to 
such member under such circumstances unless the occupancy (i) occurs while 
such member is in a duty or leave status incident to a change of permanent 
station and is of a temporary nature under standards prescribed by regulations 
issued by the Secretary of Defense in the case of members of the Army, Navy, 
Air Force, or Marine Corps * * *. 
Chapter 3, Air Force Manual, 177-105 (Table 1-3-9), implementing 
Executive Order No. 11157, authorizes a continuation of basic allow- 


ance for quarters for not more than 30 consecutive days at any loca- 
tion where the member and his dependents occupy transient 
Government quarters while in a duty or leave status incident to a 
permanent change of station. Clause (i) of Executive Order No. 
11157 and the implementing regulations permit the temporary occu- 
pancy of Government quarters such as a guest house by a member and 
his dependents without loss of basic allowance for quarters for a period 
not to exceed 30 days while such member is in a duty or leave status 
“incident to a change of permanent station.” As a general rule, the 
temporary occupancy of Government quarters by a member and his 
dependents while he is in a duty or leave status incident to a change 
of permanent station normally would occur at or shortly after his 
arrival at his new station while he is looking for private quarters or 


pending assignment to permanent type Government quarters. The 
Executive order, however, merely states, without qualification, that 
temporary occupancy is permitted when it occurs while the member 


is in a duty or leave status “incident to a change of permanent station.” 


While the delayed move in this case gives rise to some doubt in the 


matter, the occupancy of the quarters occurred as a result of the move- 
ment of the dependents to his station incident to his permanent change 
of station and, hence, we do not believe the circumstances are such as 


to overcome the member’s right to basic allowance for quarters during 
the period he and his dependents occupied visiting officer’s quarters. 


[ B-158517 J 


Mileage—Travel by Privately Owned Automobile—Common Car- 
rier Cost Limitation—Computation 


In comparing the cost of travel by privately owned motor vehicle with the con- 
structive cost of travel by common carrier incident to the travel of a civilian 
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employee and his dependents by privately owned automobile under permanent 
change-of-station orders authorizing travel by common carrier or privately owned 
vehicle, with mileage and per diem, the cost not to exceed first-class rail, the 
use of separate methods for determining mileage and per diem payments is 
prescribed by section 3.5(b) (2) of the Standardized Government Travel Regula- 
tions, and the Bureau of the Budget Circular No. A-7, Revised, dated July 20, 
1964, limiting reimbursement to constructive cost of available air coach unless 
an administrative determination is made that the constructive cost comparison 
by rail is more economical and the mileage allowance being less than the construc- 
tive cost of available air transportation, the employee may be paid mileage at the 
rate authorized for the distance traveled, but may not be paid any per diem, the 
constructive travel time by air being less than 10 hours during the same calendar 
day. 

To Lucille Eidson, United States Atomic Energy Commission, 


March 22, 1966: 


Your letter of February 8, 1966, with enclosures, reference 
AFC :LE, requests-our decision whether you may certify for payment 
the travel voucher transmitted therewith in favor of Mr. Charles B. 
Quinn for $92, representing a reclaim for per diem administratively 
deducted from a prior travel voucher. 

By travel order dated June 16, 1965, Mr. Quinn, his wife, and two 
children, ages 12 and 4, were authorized to travel from Clearwater, 
Florida, to Los Alamos, New Mexico, pursuant to a permanent change 
of station. The employee and his family were authorized to travel 


either by common carrier or by privately owned vehicle at 12 cents per 


mile, with per diem at $16 per day. With respect to the use of pri- 
vately owned vehicle, the travel order further provided : “Allowance 
plus per diem must not exceed first-class rail plus pullman plus per 
diem charges which would have been incurred had travel been per- 
formed via carrier.” You say that air transportation was available 


between: Clearwater, Florida, and Los Alamos, New Mexico, and, 
therefore, the travel order should have limited mileage and per diem 
to cost of travel by air as provided in section 3.56(2) of the Standard- 
ized Government Travel Regulations. 


The employee and his family actually performed the travel by pri- 


vately owned automobile, departing from Saint Petersburg, Florida, 
on July 12, 1965, and arriving in Los Alamos on July 18, 1965. On 
his travel voucher, the employee claimed reimbursement of $207.60 


as mileage (1,730 miles at 12 cents per mile) and $92 as per diem—a 


total of $299.60. However, he received payment only for the mileage 
claimed ($207.60). 

Your letter states that your office has interpreted paragraphs (a) and 
(b) of section 3.56(2) of the Standardized Government Travel Regu- 
lations to mean that when comparing the cost of travel by privately 


owned vehicle with the constructive cost of travel by common carrier, 


235-533 O - 67 - 40 
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separate limitations are to be placed on the mileage and per diem pay- 
ments. In explanation of the preceding statement, your letter reads, 
in part, as follows: 


Mileage allowance—SGTR 3.5(b) (2) (a) in effect at the time travel was per- 
formed provided that “the mileage payment shall not exceed the constructive 
cost of coach accommodations * * * on airplanes when such service is provided 
by a carrier.” Therefore, Mr. Quinn was paid mileage allowance of $207.60 
representing official mileage of 1,730 miles at 12¢ per mile, this amount being less 
than constructive cost of air transportation (including cost of limousines, taxis, 


— Diem—SGTR 3.5(b) (2) (b) in effect at the time travel was performed 
provided that “the constructive per diem will be limited to the amount otherwise 
allowable if the travel had used the common carrier upon which the constructive 
transportation costs are determined.” Therefore no per diem was allowed since 
travel time was less than ten hours. Travel could have been performed by air 
leaving Tampa, Florida at 8:40 a.m. and arriving in Los Alamos at 1:50 p.m. the 
same day. 

In view of the above, you request advice as to the proper method of 
determining the amount allowable for the travel in question. Also, in 
view of the provisions of section 3.56(2) of the travel regulations, you 
ask whether there is any basis for limiting the employee’s mileage pay- 
ment including per diem to the constructive cost of rail travel as was 
provided in the employee’s travel order. 

Bureau of the Budget Circular No. A-7, Revised, Transmittal 
Memorandum No. 29, dated July 20, 1964, amended section 3.5 of the 
Standardized Government Travel Regulations to prescribe a method 
by which the constructive allowances for common carrier transporta- 
tion and per diem are to be determined when for personal reasons em- 
ployees elect to use privately owned motor vehicles for official travel. 
The amendment, referred to above, which became effective with travel 
beginning on or after August 15, 1964, limited reimbursement on a 
mileage basis to the constructive cost of travel by air coach accommo- 
dations when such service is provided by a carrier. When air trans- 
portation is not provided between the origin and destination points, 
the mileage payment is to be limited to the constructive cost of rail 
transportation. However, the constructive cost comparison may also 
be made with rail transportation even though air transportation is 
provided when an administrative determination is made that such 
comparison, including related per diem, is more economical, and the 
travel order or other administrative directive so provides. 

While in the present case the travel order did provide that the mile- 
age payment, including related per diem, would be limited to the con- 
structive cost of rail transportation, there is no evidence that a specific 
administrative determination was made that such comparison would, 
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in this particular case, be more economical. On the contrary, you in- 
dicate that the cost by rail limitation. was erroneously included in the 
employee’s travel order. Therefore, in the absence of such an admin- 
istrative determination, the constructive cost comparison must be made 
with air transportation. 

Section 3.5b(2) of the travel regulations now prescribes in para- 
graphs (a) and (b) separate methods for determining mileage and per 
diem payments when, for personal reasons, employees elect to use their 
own automobiles for official travel. We agree that that section is to be 
construed as requiring separate limitations on the payment of mileage 
and per diem. Therefore, since the constructive travel time by air 
in this case was less than 10 hours during the same calendar day, the 
employee properly was denied any payment of per diem. See section 
6.11, Standardized Government Travel Regulations. 

The reclaim voucher, which is returned herewith, may not be certi- 
fied for payment. 


[ B-142920} 


Gratuities—Reenlistment Bonus—Recoupment for Failure to Com- 
plete Enlistment—Recall to Active Duty 


The amount refunded or recouped from a Navy member transferred to the Fleet 
Reserve aad released from active duty for the unearned portion of a reenlistment 
bonus pursuant to 37 U.S.C. 308(e), may not be repaid to the member upon 
subsequent recall to active duty with his consent, the enlisted status of the 
member based on the reenlistment having terminated upon transfer to the Fleet 
Reserve, his recall upon volunteering to serve on active duty was not in conse- 
quence of, nor a part of the period of reenlistment for which he had received a 
bonus and, accordingly, serving as an enlisted member of the Fleet Reserve he is 
not entitled to repayment of the amount recouped from him. 


To the Secretary of the Navy, March 23, 1966: 


Further reference is made to letter of February 10, 1966, and en- 
closure, from the Assistant Secretary of the Navy (Submission No. 
SS-N-892), requesting decision whether an amount refunded or re- 
couped for the unearned portion of a reenlistment bonus may be repaid 
to the member concerned upon his subsequent recall to active duty in 
the circumstances hereunder set forth. 

The issue presented involves former members of the United States 
Navy who were transferred to the Fleet Reserve with less than 20 
years of actual active service and who refunded the unearned portion 
of their last reenlistment bonus which had been computed on the basis 
of 20 years of total active service. It is stated that some of these 
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members are now being recalled to extended active duty on their vol- 
untary request and decision is requested : 

(1) whether they are entitled to be repaid that part of the reenlist- 
ment bonus which was recouped at the time of their transfer to the 
Fleet Reserve and release from active duty and 

(2) if they are entitled to such repayment, whether the fact the 
period of time which has elapsed since the date of their last enlistment 
and time of recall to active duty is more or less than the period for 
which the last enlistment contract was executed would have any effect 
in the matter. 

You submit as illustrative the case of Dean D. Hawes, SFCS, U.S. 
Naval Fleet Reserve, 329 55 18. It is stated that he last enlisted in 
the United States Navy on October 3, 1962, for 4 years and was paid 
a reenlistment bonus in the amount of $295.67, computed for a period 
of 2 years 5 months and 16 days which, together with the total of his 
previous active service (17 years 6 months and 14 days), equaled ex- 
actly 20 years. When transferred to the Fleet Reserve and released 
from active duty on April 20, 1964, he had served only 1 year 6 months 
and 18 days in his last enlistment and consequently recoupment of 
$110 was accomplished for the unearned reenlistment bonus period of 
10 months and 28 days. He volunteered for active duty and executed 
an agreement to remain on active duty for 24 months commencing 
September 30, 1965. 

The statutory provisions (briefly summarized below) giving rise 
to the payment and recoupment of reenlistment bonuses are contained 
in section 308, Title 37, U.S. Code (1964 Ed.). Subsection (a) pro- 
vides that a member of a uniformed service who reenlists in a Regular 
component of the service concerned within 3 months after date of his 
discharge or release from compulsory or voluntary active duty (other 
than for training) or who voluntarily extends his enlistment for at 
least 2 years and who is not covered by section 207 of the Career Com- 
pensation Act of 1949, approved October 12, 1949, ch. 681, 63 Stat. 811, 
as amended by the act of June 25, 1956, ch. 445, 70 Stat. 338, 37 U.S.C. 
308(a), is entitled to a bonus computed as therein prescribed. How- 
ever, a member who reenlists before completing 20 years of active 
Federal service, but who will, under that enlistment, complete more 
than 20 years of that service, is entitled to a bonus computed on the 
number of years that when added to his previous service, totals 20 
years. The application of this latter statutory provision is evident 
in the amount of reenlistment bonus ($295.67) that was paid to Hawes 
incident to his reenlistment on October 3, 1962. Subsection (f), 37 
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U.S.C. 308(f), authorizes the Secretary concerned to prescribe regu- 
lations for the administration of section 308 in his department. 

Subsection (e), 37 U.S.C. 308(e), provides as follows: 

Under regulations approved by the Secretary of Defense, or by the Secretary 
of the Treasury with respect to the Coast Guard, a member who voluntarily, 
or because of his misconduct, does not complete the term of enlistment for which 
a bonus was paid to him under this section shall refund that percentage of the 


bonus that the unexpired part of his enlistment is of the total enlistment period 
for which the bonus was paid. 


Department of Defense Directive No. 1304.4, dated April 14, 1960 
(specifically referred to in the letter of February 10, 1966), outlines 
the departmental policy concerning recoupment of reenlistment bonus 
under the provisions of subsection (e). In applying the term “who 
voluntarily * * * does not complete the term of enlistment for which 
a bonus was paid to him under this section” it is provided that: 

* * * a pro rata portion of the reenlistment bonus shall be, upon the determin- 
ation of the Secretary concerned, recovered for: 

1. Separation by reason of transfer to the Fleet Reserve, Fleet Marine Corps 
Reserve, or Army or Air Force Reserve. 

This item deals with only those cases where an individual is transferred to the 
Fleet Reserve * * *. Inthe case of personnel so * * * transferred and retained 
on continuous active duty, such active duty shall be considered as a part of the 
enlistment being served in at the time of transfer and shall not be used in com- 
puting the pro rata share of the reenlistment bonus to be recouped. * * *. 

Thus, the provisions of subsection (e) and the policy set forth in 
the Department of Defense Directive, above referred to, are reflected 
in the action taken in recouping $110 from Hawes, representing the 
unearned part (10 months and 28 days) of the total reenlistment bonus 
of $295.67 paid to him. The question is whether Hawes’ active duty 
status which commenced September 30, 1965, as a result of his volun- 
tary agreement to be recalled to active duty and to remain on active 
duty for 24 months, establishes a proper basis to repay him the amount 
that was recouped from him incident to his transfer to the Fleet Re- 
serve and release from active duty on April 20, 1964. 

In decision of April 26, 1956, 35 Comp. Gen. 585, there was con- 
sidered the case of an Air Force master sergeant who had entered 
into an enlistment for an unspecified period of time on January 7, 
1949, and who was transferred to the Air Force Reserve and retired 
on June 30, 1952. Immediately recalled to active duty effective 
July 1, 1952, he served on active duty until February 28, 1953, on 
which latter date he reverted to an inactive retired status. In Janu- 
ary 1952, on the anniversary date of his enlistment, he was paid an 
anniversary reenlistment bonus of $60 as prescribed in section 207 (a) 
of the Career Compensation Act of 1949, as amended by the act of 
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October 26, 1951, ch. 580, 65 Stat. 653 37 U.S.C. 238(a) (1958 Ed.), 
and he was again paid such a bonus in January 1953. An exception 
to the latter payment was taken by our Division of Audits for the 
reason that the member’s enlistment had terminated (upon his retire- 
ment June 30, 1952) prior to January 7, 1953, the next anniversary 
date of that enlistment. In reply the administrative view was ex- 
pressed that the member was entitled to receive a bonus of $60 on the 
anniversary date of his enlistment in the month of January 1953, by 
reason of the statement of policy set forth in Department of Defense 
Directive No. 1304.4, dated April 17, 1953, and the corresponding pro- 
visions of Air Force Manual 173-20, then in effect. The provisions 
of Department of Defense Directive No. 1304.4 of April 17, 1953, are 
identical with those contained in the Directive of April 14, 1960, 
quoted above. 

It was held in the decision of April 26, 1956 (see page 587), that 
when the member there concerned was retired on his own application— 

* * * his enlistment for an unspecified period of time terminated. There- 
after he was a member of the Air Force Reserve, retired, and, as such, he could 
no longer be on active duty under that enlistment * * *. Hence, his active 
service subsequent to being placed on the Air Force Retired list was not “in an 
enlistment for an unspecified period of time,’ expressly stipulated in the first 
oo [of section 207(a)] * * * as a condition to payment of the anniversary 

Concerning the administrative regulations and in particular the 
policy guidance set forth in Department of Defense Directive No. 
1304.4, dated April 17, 1953, it was stated in the decision of April 26, 
1956 at page 587: 


We do not question the propriety of the administrative regulations and in- 
structions governing recoupment of reenlistment bonus to the extent they pro- 
vide that the active duty performed by members who are retired or transferred 
to the Reserves and retained on continuous active duty shall be “considered” as 
part cf the enlistment being served at the time of transfer and shall not be 
used in computing the pro rata share of the reenlistment bonus to be recouped. 
However, notwithstanding that, in applying the recoupment provision regula- 
tions, continued active service after transfer to the Reserves or retirement may 
be “considered” as a continuation of service which had been required by the 
prior enlistment for which a bonus payment had been made in advance, such 
service clearly is not actually a part of the prior enlistment, since such enlist- 
ment is terminated upon the transfer and, therefore, the subsequent service 
clearly is not within the statutory provision authorizing further bonus payments. 


In the instant case when Hawes was transferred to the Fleet Re- 
serve on April 20, 1964, his status as an enlisted member of the United 
States Navy based on his reenlistment of October 3, 1962, was termi- 
nated completely. Thereafter he was an enlisted member of the Fleet 
Reserve, and, as such, he could no longer serve on active duty under 
his reenlistment of October 3, 1962, in the Regular Navy. However 
as an enlisted member of the Fleet Reserve, he could, with his con- 
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sent “* * * be ordered by competent authority to active duty at any 
time.” Article C-13601(2), Bureau of Naval Personnel Manual, 
Change No. 11, March 26, 1965. We believe it is clear that Hawes’ ac- 
tive service commencing September 30, 1965, is being performed by 
him as an enlisted member of the Fleet Reserve and not in consequence 
of, nor as any part of, the period of reenlistment for which the bonus 
of $295.67 was paid to him. 

Accordingly, the amount of $110 recouped from Hawes may not 
be repaid to him. The first question is answered in the negative and 
no reply is needed to the second question. 


[ B-154400 J 


Subsistence—Per Diem—Military Personnel—Maneuvers, Etce.— 
Unit Movement Status 


The officers and airmen who incident to the partial closing of an Air Force base 
for repairs are sent as a unit, within the contemplation of paragraph M4201-14 
of the Joint Travel Regulations, to another base on temporary duty for varying 
periods on an “as needed” basis to maintain a bomber alert, and are furnished 
Government quarters and messing facilities without charge are not entitled to 
per diem, even though a small portion of the officers of the unit are forced to 
use commercial facilities and are paid a per diem allowance, and the temporary 
duty baving been performed as a group assignment, the fact that orders are 
issued to individuals, omitting the name of the unit or detachment, does not de- 
feat the restriction in paragraph M4201-14 against the payment of a per diem 
allowance, nor does the payment of per diem to the small number of officers 
required to live in commercial facilities afford a basis to pay a per diem allow- 
ance to those members furnished Government quarters and messing facilities, 
and the erroneous payments made to them should be recovered. 


To the Secretary of the Air Force, March 23, 1966: 


Reference is made to letter of February 28, 1966, from the Assistant 
Secretary of the Air Force (Financial Management) concerning the 
propriety of per diem payments made to approximately 600 officers 
and airmen of the 28th Bomb Wing, Ellsworth Air Force Base, South 
Dakota, for temporary duty performed at Fairchild Air Force Base, 
Washington, during the period July to October 1962. 

The Assistant Secretary states that from July 25 to October 6, 1962, 
the runway at Ellsworth Air Force Base was partially closed for re- 
pairs, and that the Strategic Air Command’s obligation to maintain a 
bomber alert force required that a large number of officers and air- 
men be sent on temporary duty for varying periods to Fairchild Air 
Force Base, Washington. 

It is said that during the period involved, 604 members participated 
in the temporary duty; that aircraft crews rotated every 7 days, since 
the runways at Ellsworth were usable for other than support duty, and 
that support personnel generally remained at Fairchild throughout 
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the entire period. Also, it is stated that Government quarters and 
mess were available to airmen without charge. Quarters are stated 
to have been available to some officers at the visiting officers’ quarters 
and bachelor officers’ quarters at a daily charge. Other officers were 
forced to reside in commercial facilities. Further, it is stated that no 
Government mess was available to officers without charge (in excess 
of the prorated monthly basic allowance for subsistence) except for 
a limited alert dining facility, and that in some cases, for part or all 
of the period, no Government mess was available for officer use. 

As representative of the situation involved, Special Order No. 
T-465, dated July 11, 1962, issued by Headquarters, 821st Strategic 
Aerospace Division, Ellsworth Air Force Base, directed Lieutenant 
Bock and 61 other members of the 77th Bomber Squadron to tempor- 
ary duty at Fairchild Air Force Base, stating that this was a group 
travel movement and unit movement, in accordance with paragraphs 
M4100 and M4201-14, Joint Travel Regulations. Special Order No. 
T-2151, dated October 2, 1962, same issuing authority, amended al- 
leged verbal order of the commander to delete from the original orders 
the provision that this was a group travel and unit movement, in ac- 
cordance with paragraphs M4100 and M4201-14 of the Joint Travel 
Regulations. 

A retroactive effect was given to the orders of October 2, 1962, by 
payment of 19 days’ per diem (at the rate of $3.50 per day, which is 
applicable to an officer on temporary duty where Government quarters 
and mess are available, in accordance with the provisions of M4205- 
5¢(4)) to Lieutenant Bock while at Fairchild Air Force Base, but no 
retroactive effect was given to the deletion of a group travel status for 
travel to and from Fairchild Air Force Base. Enlisted members ap- 
parently were paid per diem at the rate of $1 a day in these 
circumstances. 

Payments of this type were questioned by our Denver Regional 
Office on the grounds that the original orders designating the tem- 
porary duty as a unit move correctly stated the intent of the order- 
issuing authority; that the original orders were consistent with the 
language and intent of paragraph M4201-14 of the Joint Travel Regu- 
lations, and that the subsequent amending orders were without legal 
effect. 

Paragraph M4201-14 became part of the Joint Travel Regulations 
by Change 116, July 1, 1962. It was deleted effective March 29, 1963, 
by Change 126, June 1, 1963. It provided in pertinent part that per 
diem allowances are not payable for periods of temporary duty per- 
formed by a member with his unit, or a detachment thereof, when that 
unit or detachment is temporarily ordered by name (or number) away 
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from its permanent duty station and when Government quarters are 
available without charge and Government mess is available, whether 
or not such facilities are utilized. 

Prior to the effective date (July 1, 1962) of Change 116, Joint 
Travel Regulations, in which paragraph M4201-14 was promulgated, 
Air Force policy with respect to the paragraph was set. forth in mes- 
sage of June 20, 1962, in which it was indicated that the determination 
was made that paragraph M4201-14 relating to periods of temporary 
duty performed by a member with his unit, or a detachment thereof, 
when the unit or detachment was temporarily ordered by name or 
number away. from its permanent station would apply only to opera- 
tional or tactical deployments while the member was participating in 
maneuvers, field exercises and similar activities within the contempla- 
tion of paragraph M4201-6. The Assistant Secretary points out that, 
as authorized by paragraph M4201-6, Air Force regulations had 
limited the scope of that paragraph to off-base maneuvers, field exer- 
cises, etc., while the administrative determination with respect to the 
application of paragraph M4201-14 was not so limited. Be thatas it 
may, there was nothing in the language of paragraph M4201-14 which 
permitted such a restricted application and the administrative deter- 
mination was without legal effect to so limit the application of that 
paragraph. 

The Assistant Secretary says there is no question that all of the per- 
sonnel ordered to temporary duty at Fairchild Air Force Base per- 
formed duty with other members of their units or detachments thereof. 
He raises the point, however, that no entire unit or “organized” de- 
tachment was present at Fairchild at any one time; that members 
were sent on an “as needed” basis in support of the alert bombers; 
that bomber crews were rotated from Ellsworth Air Force Base to 
Fairchild Air Force Base and back periodically, and that aircraft not 
on alert status, together with the remaining support personnel, were 
kept at Ellsworth Air Force Base. The Assistant Secretary expresses 
the opinion that the requirements of paragraph M4201-14 were not 
met in that (1) the members were not with their unit or a detachment 
thereof; (2) that the orders were issued piecemeal for individuals or 
groups of individuals by name and that the unit or detachment was 
not ordered to the temporary duty by name or number; (3) that 
quarters were not available without charge for the unit as a whole, 
and (4) Government meals were not made available to the unit as a 
whole. 

On March 14, 1963, the Commandant of the Marine Corps sub- 
mitted various questions to the Per Diem, Travel and Transportation 
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Allowance Committee with respect to the application of paragraph 
M4201-14 and related paragraphs. The Committee replied on March 
27, 1963. In response to the question whether it is material that the 
temporary duty be in connection with furthering the mission of the 
parent command, the Committee replied in the negative, stating that 
the performance of temporary duty as a unit, or a detachment there- 
of, and not the nature of the temporary duty involved is the deter- 
mining feature. Also, the committee concluded that it is not material 
whether the orders contain the name or number of the group being 
ordered on temporary duty so long as the members of the group are 
members of an organization that has a name or number. It was said 
that the denial of per diem may not be avoided by the omission of the 
name or number of the parent unit and that when it can be determined 
from the terms of the orders that temporary duty of a unit or detach- 
ment is involved, per diem should be denied notwithstanding the omis- 
sion of the name or number of the unit. Further, it was concluded 
that it is not material whether all elements of a unit or detachment 
leave and arrive at the principal stations at different time intervals 
so long as all elements are accomplishing the same mission contem- 
plated in the orders. We are in agreement with these views and are 
of the opinion that they are required under the language of the 
pertinent paragraphs of the regulations. While the Assistant Secre- 
tary points out that the Committee’s views of paragraph M4201-14 
were expressed 6 months after the temporary duty in this case 
terminated, such interpretation apparently did not modify any prior 
contrary interpretation of the regulation by that Committee. It ap- 
parently constituted an original interpretation by that Committee 
(with which we agree) of the effect of the regulation from its effective 
date. 

Therefore, it is our view that while paragraph M4201-14, Change 
116, Joint Travel Regulations, specified that per diem was not payable 
for periods of temporary duty performed by a member with his unit, 
or a detachment thereof, “when that unit or detachment is temporarily 
ordered by name (or number) away from its permanent duty station,” 
an order issued within the contemplation of that paragraph but omit- 
ting the name of the unit or detachment and, instead, showing the 
names of the individual members of the unit or detachment thereof 
may not serve to defeat the restriction on the payment of per diem 
set forth in that paragraph. Hence, the fact that neither the unit nor 
detachment thereof was ordered by name or number may not be con- 
sidered as establishing a right in the members concerned to per diem 
in the circumstances involved since the temporary duty seems to have 
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been performed by the members as a detachment of a unit. At the 
time involved paragraph M1150-18, Joint Travel Regulations, defined 
a detachment as including a part of a unit separated from its main 
organization for duty elsewhere and not an “organized” detachment. 
Likewise the fact that the crews and support personnel moved bet ween 
the two bases as required rather than in a single group seems to be 
immaterial since all of the temporary duty at the temporary duty 
station was performed as part of the group assignment at such station. 

We believe that the travel by Lieutenant Bock and other members 
under similar orders from Ellsworth Air Force Base, South Dakota, to 
Fairchild Air Force Base, Washington, for temporary duty in support 
of the 28th Bombardment Wing, Heavy (SAC), was performed under 
group travel and unit movement orders issued in accordance with 
paragraphs M4100 and M4201-14, Change 116, Joint Travel Regula- 
tions, and in those cases where Government quarters and messing 
facilities were available to such members, payment of per diem to 
them for the periods of their temporary duty was specifically pre- 
cluded by paragraph M4201-14. It is reported that such facilities 
were available to all airmen. With respect to the officers, our auditors 
have reported that a cursory examination of their travel vouchers indi- 
cates that more than 80 percent of them occupied Government quarters 
and ate in Government messing facilities during the duty involved. 
The fact that a small portion—less than 20 percent—of the officers 
apparently were required to reside off base in commercial facilities 
affords no basis for exempting the other members of the group in- 
volved from the provisions of paragraph M4201-14. Also, since those 
orders appear to have been complete and regular on their face and 
apparently were issued without error or ambiguity in reflecting the 
actual intention of the issuing authority at the time of the issuance 
for group travel and unit movement, necessitated by airfield runway 
repairs of a short duration, the amendatory orders which deleted the 
terminology of group travel and unit movement from such orders 
were of no legal effect and, hence, did not confer any right in the 
members as a whole to per diem payments for the period of temporary 
duty (23 Comp. Gen. 713; 24 id. 439; Cf. 37 Comp. Gen. 683) not- 
withstanding that a small number of officers were required to live 
off the base and were entitled to the per diem authorized in such 
circumstances. 

Accordingly, it is our view, as indicated above, that the per diem 
payments were erroneous in those cases where Government quarters 
and mess were available to the individual members and that appropri- 
ate action should be taken promptly to recover the amounts the mem- 
bers were erroneously paid. 
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[ B-157982 J 


Contracts—Specifications—Failure to Furnish Something Re- 
quired—Addenda Acknowledgment—Waiver 


The failure of the low bidder under an invitation for the construction of a 
facility to acknowledge in its bid an addendum increasing the daily rate of the 
liquidated damages provided in the invitation and changing the specifications 
may be waived as a minor informality within the meaning of section 2-405 of 
the Armed Services Procurement Regulation on the basis the changed specifica- 
tions negligibly affect the bid price and, therefore, other bidders are not preju- 
diced, and that, although ordinarily it is speculative whether a change in the 
rate of liquidated damages would affect a bid price, under the invitation it is 
doubtful that bidders would have included an amount for liquidated damages, 
the 60-day bid acceptance period, a period longer than that provided for comple- 
tion of the work, making the liquidated damage provision unenforceable, and 
sufficient time, in accordance with paragraph 2-208, not having been allowed 
bidders to consider addendum information, the low bidder was not at fault in 
failing to timely acknowledge the addendum. 


To Premier Electrical Construction Co., March 23, 1966: 


Further reference is made to your telegram of November 5, 1965, 
and confirming letter of the same date, protesting award to the low 
bidder on San Juan Specification 63512-65, St. Croix, issued by the 
Bureau of Yards and Docks, Department of the Navy. 

The Invitation for Bids was issued September 30, 1965, by the Officer 


in Charge of Construction, Bureau of Yards and Docks Contracts, 
Caribbean Division, San Juan, Puerto Rico, and requested bids, to be 
opened at 3:00 p.m. AST October 19, 1965, for the construction of an 
Out of Sight Control Facility at St. Croix, Virgin Islands. Item 1 
covered the complete job and items 2, 3 and 4 covered the job less 
certain specified deductives. 

Paragraph 1A.4 of the General Requirements of the IFB reads as 
follows: 


1A4 Time for Completion The work shall be divided in two phases as 


follows: 

Phase 1—shall be the construction of the trailer concrete pads radar founda- 
tion, the subgrade preparation of the access road from Intersection V-17 up to the 
pads and the widening of curves to permit passage of trailers complete by 
December 15, 1965. 

Phase 11—shall be the remainder of the work to be completed within 120 
calendar days after the date of receipt of a notice of award or any other author- 
ization to proceed. 


Paragraph 1A.5 of the above General Requirements provides for 
assessment of liquidated damages at the rate of $85 per calendar day 
for delay in the completion of the work. Addendum No. 1 was issued 
October 14, 1965, increasing the rate of liquidated damages from $85 
to $200 per calendar day for delay in completion of the work under 
Phase I and making certain changes in the specifications, including 
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a requirement that all exposed ferrous bolts, washers, handles, and 
miscellaneous fasteners and hardware be hot dip galvanized unless 
otherwise shown or specified. This addendum also requires each bid- 
der to refer in his bid to all addenda and notifies bidders that “failure 
to do so may constitute an informality in the bid.” 

The low bid on item 1 was submitted by Burnup and Sims, Inc., 
in the amount of $159,356, and the second low bid on item 1 was sub- 
mitted by Premier Electric International Corporation in the amount 
of $184,885. When the bids were opened it was discovered that the 
low bidder had failed to acknowledge addendum No. 1. Burnup and 
Sims was so notified and was permitted to acknowledge the addendum 
by letter of October 21, 1965, which also reduced its bid price on item 
1 by $100. On October 25, 1965, Burnup and Sims was awarded a 
contract at their reduced bid price and was notified to proceed with 
the work. 

You have protested this award on the ground that the bid of Burnup 
and Sims was nonresponsive for failure to acknowledge addendum No. 
1, and you make specific reference to the change is the rate of liquidated 
damages on Phase I of the work and to the requirement that exposed 
bolts and nuts be hot dip galvanized. 

Section 2-405 of the Armed Services Procurement Regulation 
(ASPR) provides, with reference to minor informalities or irregu- 
larities in bids, that the contracting officer shall either give the bidder 
an opportunity to cure the deficiency, or shall waive such deficiency 
where it is to the advantage of the Government. A minor informality 
or irregularity is defined as one “having no effect or merely a trivial 
or negligible effect on price, and no effect on quality, quantity, or deliv- 
ery of the supplies or performance of the services being procured, and 
the correction or waiver of which would not affect the relative standing 
of, or be otherwise prejudicial to, bidders.” 

Before permitting Burnup and Sims to acknowledge addendum 
No. 1, the contracting officer determined that its effect on price would 
be trivial, and he has estimated the total increase in the contract price 
as a result of the amendment to be $20.70, computed as follows: 





Galvanizing 6 anchor bolts @ $0. 25 $1. 50 
Galvanizing 20 carriage bolts @ $0. 25 5. 00 

$6. 50 
Paint posts 70 SF @ $0.10 7. 00 
Mastic compound 12 SF @ $0. 60 7. 20 





$20. 70 
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This difference was considered as negligible, and therefore as a minor 
informality within the meaning of section 2-405 of ASPR referred to 
above. Whether the change in the rate of liquidated damages on 
Phase I would affect price at all is speculative. If a bidder is con- 
fident of his ability to meet performance dates specified in the con- 
tract, there would be no reason to include any amount in the original 
bid price to cover possible deductions of liquidated damages, or to in- 
crease the bid, price because of an incease in the rate of liquidated dam- 
ages. This is particularly true where ample time is allowed for com- 
pletion of the work. In this connection it is reported by the Navy 
that Phase I involved only 22 percent of the total contract work, and 
the estimated time for mobilization and construction of Phase I was 
37 days. However, an incongruous situation is presented by the fact 
that the invitation for bids allowed the Government 60 days from the 
date of bid opening to make an award, but it also required that the 
work under Phase I be completed by December 15, 1965. Since bid 
opening was scheduled for October 19, 1965, and 60 days from the 
opening would be December 18, 1965, it would have been possible to ac- 
cept a bid on December 18, and such acceptance would have consum- 
mated a contract requiring completion of Phase I of the work by De- 
cember 15. Since a liquidated damage provision clearly would not 
have been enforceable under such circumstances, it would appear that 
the Government must have contemplated, and bidders were entitled to 
assume that an award would be made with sufficient promptness after 
bid opening so that ample time would remain to complete the Phase I 
work by December 15. In this connection, it is reported that no bid- 
ders took advantage of the opportunity to protect themselves from 
such consequences of a late award by specifying a shorter period than 
60 days for bid acceptance, and since the period of 57 days from bid 
opening on October 19 to completion of Phase I on December 15 is 
substantially in excess of the estimated completion time for Phase I, 
we are unable to conclude that bidders necessarily would include any 
amount in their bid prices to provide for liquidated damages on Phase 
I at $85 per day, or that the increase to $200 per day under addendum 
No. 1 would necessarily result in an increase in the bid price of any 
bidder. 

With reference to the failure of Burnup and Sims to acknowledge 
the addendum, the Navy reports that since the original bid papers had 
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been picked up by a representative of the San Juan office of Burnup 
and Sims the addendum was therefore mailed to the San Juan office on 
the evening of Thursday, October 14, 1965, and was received there on 
Monday October 18, 1965. It appears, however, that the bid was actu- 
ally prepared in the St. Croix office of Burnup and Sims, and that the 
addendum was therefore forwarded by the San Juan office to St. Croix 
upon its receipt on October 18, 1965, and was received in St. Croix on 
Thursday, October 19, 1965, after opening of the bids. 

Section 2-208 of ASPR provides as follows: 

2-208 Amendment of Invitation for Bids. j 

(a) If after issuance of an invitation for bids, but before the time for bid 
opening, it becomes necessary to make changes in quantity, specifications, de- 
livery schedules, opening dates, etc., or to correct a defective or ambiguous in- 
vitation, such changes shall be accomplished by issuance of an amendment to 
the invitation for bids, using DD Form 1260 (see 16-101), whether or not a pre- 
bid conference is held. The amendment shall be sent to everyone to whom in- 
vitations have been furnished and shall be displayed in the bid room. , 

(bd) Before issuing an amendment to an invitation for bids, the period of time 
remaining until bid opening and the need for extending this period by post- 
poning the time set for opening must be considered. Where only a short time 
remains before the time set for bid opening, consideration should be given to 
notifying bidders of an extension of time by telegram or telephone. Such noti- 
fication should be confirmed in the amendment. 

(c) Any information given to a prospective bidder concerning an invitation for 

bids shall be furnished promptly to all other prospective bidders, as an amend- 
ment to the invitation, whether or not a pre-bid conference is held, if such infor- 
mation is necessary to the bidders in submitting bids on the invitation or if the 
lack of such information would be prejudicial to uninformed bidders. No award 
shall be made on the invitation unless such amendment has been issued in suf- 
ficient time to permit all prospective bidders to consider such information in 
submitting or modifying their bids. 
In view of the short time elapsing between the dispatch of the amend- 
ment by the Navy on October 14 and the opening of bids on October 
19, with a weekend intervening, and since the addendum was not even 
received in Burnup and Sims’ San Juan office until October 18, it 
would appear that sufficient time was not allowed to permit all 
prospective bidders to consider the information contained in the 
addendum, and that Burnup and Sims was not at fault in failing to 
make a timely ackhowledgment of the addendum. In view of the pro- 
vision of section 2-208(c) of ASPR, quoted above, that no award shall 
be made unless the amendment has been issued in sufficient time to 
permit all prospective bidders to consider same, there is a question as 
to whether any award should have been made. The only apparent 
alternative to making an award would have been cancellation of the 
invitation after opening and readvertisement of the Government’s 
requirements, which should be done only for a very compelling reason 
where all bid prices have been exposed (2404.1 of ASPR). 
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The fact that the bid opening date was not extended was apparently 
due to the urgency of the project, delay in completion of which would 
reportedly have sharply reduced the capability of the Atlantic Fleet 
Weapons Range to provide out of sight control of target drones dur- 
ing an impending large fleet training exercise. The Navy reports 
that work under this contract was an urgent, immediate and necessary 
military requirement and that any delay would have substantially af- 
fected the defense effort. It is further reported that because of this 
urgency an immediate preconstruction conference was held on 
October 27, 1965; the contractor commenced working at the site on 
October 28; and as of November 22 Phase I construction was 75 per- 
cent completed for a work in place value of approximately $30,000, 
materials for Phase II (less generators) were on order, and 15 to 20 
percent of the Phase II material was en route by ship. Phase I was 
completed November 29, 1965, 16 days in advance of the due date. 

We agree with the conclusion of the contracting officer that the esti- 
mated effect on price set forth in his above computation is negligible. 
Additionally, as indicated above, the increase in the rate of liquidated 
damages on Phase I does not necessarily affect price, and while this in- 
crease places a higher premium on prompt performance, it would not 
appear to affect time of performance as contemplated by section 2-405 
of ASPR. 

While there does not appear to have been exact compliance with all 
pertinent provisions of ASPR, it does appear that the contracting 
officer acted in good faith in the handling of the amendment and in 
his interpretation of ASPR and it does not appear that acceptance of 
the low bid may be said to have prejudiced the rights of other bidders. 
In view thereof, and since Burnup and Sims was not at fault in the 
matter and there was need for speed in the completion of the project, 
we believe the Government’s best interests were served and that the 
contracting officer was justified in permitting work to continue. We 
therefore do not feel required to question the award as made, and your 
protest is denied. 


[ B-158097 J 


Transportation— Automobiles—Military Personnel— Water-Rail 
Service 

The rejection by the Military Sea Transportation Service of Alaska Steamship 
Company tenders offering rates for the transportation of privately owned motor 
vehicles of military personnel from Seattle, Washington, to Anchorage, Alaska, 


by water-rail service is required in the absence of statutory authority for the 
use of water-rail service, the legislative history of 10 U.S.C. 2634, the authority 
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for shipment at Government expense of the privately owned vehicle of a member 
of the uniformed services incident to a permanent change of station and prescrib- 
ing the use of “privately owned American shipping services,” evidencing that 
other than water transportation for the movement of a privately owned vehicle 
for the personal use of a niember or his dependents was not intended. 


To John Robert Ewers, March 25, 1966: 


In our letter to you of December 6, 1965, we indicated that we had 
asked the appropriate administrative agency for a report about the 
transportation services discussed in your letter to us of November 26, 
1965. A reply has been received from the Acting Counsel, Military 
Sea Transportation Service (MSTS). 

We are informed that Alaska Steamship Company Tenders No. 
11-R and No. 13-R were returned by MSTS because the tenders 
offered rates for transportation of privately owned motor vehicles of 
military personnel from Seattle, Washington, to Anchorage, Alaska, 
by water-rail service and because counsel for MSTS believes that such 
service is not now authorized by law. The basic statutory authoriza- 
tion for shipment at Government expense of motor vehicles owned by 
military personnel is codified as section 2634, Title 10, U.S. Code (79 
Stat. 425), and reads, in pertinent part : 

(a) When a member of an armed force is ordered to make a change of perma- 
nent station, one motor vehicle owned by him,and for his personal use or the 
use of his dependents may, unless a motor vehicle owned by him was transported 
in advance of that change of permanent station under section 406(h) of title 37, 
be transported, at the expense of the United States, to his new station or such 
other place as the Secretary concerned may authorize— 

(1) ona vessel owned, leased or chartered by the United States ; 

(2) by privately owned American shipping services ; or 

(3) by foreign-flag shipping services if shipping services described in clauses 
(1) and (2) are not reasonably available. * * * 

It seems to be your view that the phrase “privately owned American 
shipping services” is not limited to transportation by water but in- 
cludes any land transportation incidental to a transportation service 
by water. You point out that the term “vessel” or “ships” would have 
been used if it had been intended to limit the authorization to water 
transportation. 

As stated in your letter, the section cited above is a codification of 
sections 4748, 6157 and 9748, Title 10, U.S. Code, and section 471a, 
Title 14, U.S. Code, all of which have been repealed, and reflects the 
act of May 28, 1956, ch. 325, 70 Stat. 187. This act added paragraph 
(c) to section 901 of the Merchant Marine Act of 1936, 46 U.S.C. 
1241(c). 

The bill which ultimately became the act of May 28, 1956, was S. 
2286 and, as passed by the Senate, read in pertinent part as follows: 


235-533 O - 67 - 41 
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That notwithstanding any other provision of law, privately owned American 
shipping services may be utilized for the transportation at Government expense 
of motor vehicles owned by personnel of the Armed Forces and by civilian em- 
ployees of the Department of Defense and the Departments of the Army, the 
Navy, and the Air Force on other than temporary duty orders, except that nothing 
contained herein shall be construed to authorize the inland transportation of any 
motor vehicle within the United States. The Secretary of Defense may by 
regulations authorize such transportation by commercial means if available at 
reasonable rates and conditions or by Government means on a space available 
basis, and shall limit such transportation to one vehicle for the personal use of 
each authorized person. Transportation other than by water (unless in an over- 
seas area as a part of a move involving transportation by water) shall not be au- 
thorized except upon approval in advance of the Secretary of Defense or such 
other officials as he may designate. 


Thus, the bill, as passed by the Senate, did not limit the service au- 
thorized to be performed by privately owned American shipping serv- 
ices to circumstances where service already was authorized by law and 
it is clear that the Senate bill envisaged transportation by other than 
water in certain specified circumstances. When the bill reached the 
House Committee on Merchant Marine and Fisheries, however, it was 
extensively amended and as finally enacted into law read as follows: 


(c) That notwithstanding any other provision of law, privately owned Ameri- 
can shipping services may be utilized for the transportation of motor vehicles 
owned by Government personnel whenever transportation of such vehicles at 
Government expense is otherwise authorized by law. 

In view of the deletion from the bill of authorization for use of 
transportation by other than water upon advance approval by the 
Secretary of Defense or his designee, it would seem to follow that the 
use of such service was not intended. Furthermore, the limitation 
on the use of privately owned American shipping services to circum- 
stances where transportation was otherwise authorized by law seems 
indicative of the intention to equate those services with the water 
transportation by Government vessel already authorized and being 
used. 

For the reasons stated, we concur in the views expressed by counsel 
for MSTS that water-land transportation of privately owned vehicles 
of military personnel is not authorized by law. While it appears 
that the handling of the vehicles by the Alaska Steamship Company 
would have been more economical than the arrangements now in effect, 
the controlling consideration is that operations pursuant to Alaska 
Steamship Tenders No. 11-R and 13-R would have been contrary to 
statutory authorization. Since the Alaska Steamship Company ten- 
ders covered unauthorized services, we believe their rejection by MSTS 
was proper. 





Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 611 
[ B-158423 ] 


Contracts—Specifications —Deviations—Informal v. Substantive— 
Potential Monthly Supply 


Under an invitation providing that bids offering a lower required monthly supply 
potential than 2,000 units under a 12-month supply contract for an estimated 
quantity of 6,000 units of assorted tools will be rejected, the low bid offering a 
steady production run of 500 units per month, plus a maximum of 50 extra units, 
based upon the 6,000 unit, 12-month estimate, constitutes a substantial deviation 
from the terms of the invitation, a manufacturer finding it more economical to 
produce an item on an even, continuous supply basis than on an uneven fluctu- 
ating basis, and the low bidder offering less than the required supply potential 
having a real advantage over bidders agreeing to meet the monthly potential and 
obligating themselves for uneven production runs, has submitted a nonresponsive 
bid that is properly for rejection. 

Contracts — Specifications — Samples — Requirement Compliance 
Necessity 


Failure to furnish prior to award, and within 10 calendar days after receipt of 
request, samples of the tool chests being procured is a sufficient basis for the con- 
tracting officer to reject a low bid and to make an award to the next lowest bidder, 
the interest of the Government in obtaining an item meeting specifications while 
still permitting expeditious handling of the procurement justifying conditioning 
awards upon the submission of conforming preaward samples within a limited 
period of time—and the 10 days provided in the invitation is a reasonable 
period—a procedure that avoids disputes, reworking items, and defaults occa- 
sioned by the granting of a contract to a manufacturer whose product does not 
meet Government specifications, particularly where the item is a general-use, off- 
the-shelf type article sold to the public, rather than a specialized product built to 
particular specifications. 


To Better-Built Products Corporation, April 1, 1966: 


Reference is made to your letter of protest dated February 1, 1966, 
wherein you object to the action of the General Services Administra- 
tion, Federal Supply Service, Procurement Operations Division, in 
awarding contracts to other firms on items 13, 14, 26, and 27 of Invita- 
tion for Bids No. FPNTT-—C4-55710—A-11-16-65 issued October 26, 
1965, which sought to procure a 12-month supply of 31 types of tool 
chests and cabinets for the Government. 

The contracting officer rejected your low bids because, on item 27, 
you were not responsive to the required monthly supply schedule, and, 
on items 13, 14, and 26, because you did not submit preaward samples 
in a timely fashion. 

In regard to the rejection of your bid on item 27, page 7 of the invita- 
tion, Required Monthly Supply Potential, part (a), provided that 
“These quantities represent the minimum acceptable monthly supply 
potential necessary to provide adequate contract performance. * * * 
Bids offering a lower Required Monthly Supply Potential than the 
required minimum stated in the invitation will be rejected.” Thus, the 
invitation expressly informed the bidder of the necessity for meeting 
the required supply potential and the consequences of not doing so. 
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When you bid a supply potential less than that required, you at- 
tempted to secure for your corporation a contract materially different 
from that offered your competitors. If a bidder could have obtained 
a contract for item 27 on the basis of a monthly supply potential of 
550 units, he would have received a real advantage over those who 
agreed to meet the 2,000 unit supply potential indicated in the invita- 
tion because the estimated quantity to be purchased during the entire 
year amounted to only 6,000 units, which means that those who re- 
sponded properly obligated themselves for uneven production runs if 
the needs of the Government so dictated. Your bid of 550 units would 
have given your firm a steady production run of 500 units per month, 
plus a maximum of 50 extra units, based upon the 6,000 unit, 12-month 
estimate, which constitutes a deviation of a substantial nature from the 
terms of the invitation, because it is more economical for a manu- 
facturer to produce an item on an even, continuous supply basis, than 
on an uneven, fluctuating basis. As basic Government contracts law 
demands that any bid deviation which affects price must be rejected 
as nonresponsive, the contracting officer acted correctly when he re- 
jected your bid on item 27 as nonresponsive to the monthly supply 
potential requirement. 

As to your bids on items 13, 14 and 26, and your failure to comply 
with the telegram of December 13, 1965, requesting samples of your 
brand and models of tool chests for those items within 10 days, we 
find that your firm was given adequate notice of the necessity for pre- 
award approval of tool chests by page 9 of the invitation, “SAMPLES 
AND BRAND NAME” which said in part “* * * the right is re- 
served to the Government to require prior to award two samples of 
each such brand name item representing exactly what the bidder pro- 
poses to furnish * * *,” and after stressing “Said samples must be 
submitted within 10 calendar days of receipt of request * * *,” 
warned that “Failure to submit samples may be cause for rejection of 
bid.” 

Your noncompliance with this specific, clear, and substantive condi- 
tion of the invitation is a sufficient basis for the contracting officer’s 
rejection of your bid and award to the next lowest bidder. The in- 
terest of the Government in obtaining an item which meets the desired 
specification while still permitting expeditious handling of the pro- 
curement is justification for conditioning awards upon the submittal 
of conforming preaward samples within a limited period of time. 
By this procedure the procuring agency is able to avoid disputes, 
reworking of items, and defaults which may be occasioned by the grant- 
ing of a contract to a manufacturer whose product does not, in fact, 
meet Government specifications. This is especially true where the 
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item being procured is a general-use, off-the-shelf type article which 
the manufacturer sells to the public, rather than a specialized product 
which the manufacturer designs and builds to particular specifications. 

For example, your bid on item 13 was identified by your model 
number 1005 and your brand name “Better-Built.” As this model 
1005 Better-Built portable tool box was not known to conform with 
Federal Specification GGG-T-555, Type III, Class A, it was in the 
interest of both the Government and your firm to give the General 
Services Administration an opportunity prior to award to examine the 
particular tool box you offer to determine if it actually conforms to the 
specifications. The invitation provision for submission of said samples 
within 10 days after notification by the procuring activity is a reason- 
able method of securing this opportunity to examine a bidder’s prod- 
uct, and considering both the fact that bidders were notified in the 
original invitation of the need for preaward samples should their 
bids be low, and that shortening the advertised bid process benefits 
all parties concerned, 10 days is a reasonable time for submission ot 
samples upon request. B-154599, September 16, 1964. 

In light of the above, we must deny your protest as to items 13, 14 
and 26. 


[ B-158069 J 


Contracts—Awards—Small Business Concerns—Size—Determina- 
tion—Two-Step Procurement Procedure 


The controlling point in time for determining the size status of a concern bidding 
on a total set-aside for small business where the two-step formal advertising 
procedures authorized in paragraph 2-501 of the Armed Services Procurement 
Regulation are utilized is the date of award prescribed in paragraph 1-703(b) 
of the regulation, the two-step procurement regulation not precluding use of the 
procedure in a total small business set-aside, and providing for conformity to 
technical requirements in step one, reserving for step two, the determination of 
the capacity and credit of acceptable offerors under step one, along with price 
evaluation, and the fact that the size status of an offeror submitting a proposal 
in good faith, changed from a “small” to a “large” business during the protracted 
time interval between steps one and two is not sufficient to justify an exception 
to the rule that a size status is for determination at the time of award, otherwise, 
the purpose of a set-aside would be thwarted by awarding a contract to other than 
it small business concern. 


Bids—Acceptance Time Limitation—Refusal to Extend 


A contract award to a bidder who refused to extend his offer beyond the original 
acceptance period stated in the bid submitted under the second step of a two-step 
procurement on the basis that subcontractors and vendors were not committed 
beyond that time would not be binding on the offeror, and such an award amount- 
ing to a counteroffer which gives the bidder an option to accept or refuse, con- 
trary to the principles of competitive bidding, precludes consideration of the bid 
after the expiration of the bid acceptance period. 
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To GEO Space Corporation, April 4, 1966: 

Further reference is made to your letter of November 18, 1965, in 
which you question the applicability of Armed Services Procurement 
Regulation (ASPR) 1-703(b), relating to the controlling point in 
time for determination of size status, to a 100 percent small business 
set-aside where two-step formal advertising procedures pursuant to 
ASPR 2-501 are utilized. 

The procurement in question involves a requirement for six EU-8 
antenna systems, spare parts, and 62 operating manuals for the Air 
Force. Step one was a letter request for technical proposals (LRFTP) 
issued September 21, 1964, and designated IF B-30-635-65—45. It in- 


cluded notice that the procurement was a total set-aside for smal] busi- 


ness. Six responsive proposals were received. Evaluation of these 
proposals indicated the need for 17 changes in specifications and five of 
the six original offerors accepted the changes. All five of these 


proposals were determined technically acceptable on July 28, 1965. 
On September 28, 1965, Invitation for Bids (IFB) No. 04-606-66-64 


was issued as the second step of the procurement and sent to the five 
acceptable offerors on the first step. The IFB also included notice 
that the procurement was a total set-aside for small business. The 


three bids received and opened on the closing date of October 29, 1968, 


were as follows: 


GEO Space Corporation $233, 250. 00 
American Electronic Laboratories, Inc. (AEL) 526, 272. 44 
Cubic Corporation 565, 221. 00 


All three bids included a 60-day acceptance period. 

On November 3, 1965, prior to any award, the procuring activity 
received a telegram, confirmed by letter the following day, from AEL 
questioning your status as a small business concern. Both the tele- 


gram and letter, as well as a subsequent telegram dated November 9, 
1965, and confirming letter, set forth the basis upon which the challenge 


was made, which was that the total employment of your firm and other 
affiliated under common ownership was in excess of the applicable 


standard of 750. Pursuant to ASPR 1-703(b)(1) the contracting 


officer forwarded the protest record to the Atlanta, Georgia, regional 
office of the Small Business Administration (SBA). The matter was 
subsequently transferred to the Houston, Texas, regional SBA office 
because your home office (or that of your controlling parent Western 
Equities, Inc.) is located in that region. Pursuant-to section 121.3-5 
(b) of its regulations, SBA sent you SBA Form 355, Application for 


Size Determination, for completion and filing within 3 days, which was 
extended to November 22, 1965. When the form had not been filed by 
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November 23, SBA ruled, pursuant to its regulations, that your firm 
was other than a small business for the subject procurement. AI- 
though you filed an appeal from this determination on December 1, 
1965, and indicated that the required form would be filed, SBA ad- 
vises that the form had not been filed as of February 9, 1966, and that 
its earlier ruling therefore stands. 

Your contention that the date of award should not be the controlling 
point in time for determination of size status, as provided in ASPR 
1-703 (b), in a two-step procurement, is based on the following points: 


1. Our bid was made in good faith. 

2. This bidder was invited to make his bid in accordance with two-step formal 
advertising as set forth in Part 5 of Section 11 of the Armed Services Procure- 
ment Regulations and that since paragraph 2-503.2(ii) reads in part “bids will 
be accepted and considered only from those firms who have submitted acceptable 
technical proposals pursuant to the first step—” that having met this invitation 


uirement we should be considered without prejudice to the requirements of 
ASPR 1-703(b). 


3. That within the framework of such a two-step procurement extended over 
such a long period of time there is a detrimental inconsistency between the 
provisions of section 1-703(b) and 2-508.2(ii). 


4. That this detriment in the instant case works against both the Government 
and this bidder. 

5. That the protracted time interval between steps 1 and 2 was not con- 
trollable by the contractor and should not be used to his detriment. 

6. That having bid in good faith under the provisions of ASPR Section 11, 


Part 5, the challenge of size status under the provision of ASPR 1-703(b) after 
bid opening is invalid since this bidder’s bid was made under the invitation 
expressed in ASPR 2-508.2 (ii). 


In accordance with the declared policy of Congress, as pronounced 
in the Small Business Act, 15 U.S.C. 631 e¢ seq., “to aid, counsel, assist, 


and protect, insofar as is possible, the interests of small-business con- 


cerns,” total set-asides of Government procurements are authorized by 
15 U.S.C. 644, which, in pertinent part, provides: 


To effectuate the purposes of this chapter, small-business concerns within the 
meaning of this chapter shall receive any award of contract or any part thereof, 
and be awarded any contract for the sale of Government property, as to which it 


is determined by the Administration and the contracting procurement or dis- 


posal agency (1) to be in the interest of maintaining or mobilizing the Nation’s 


full productive capacity, (2) to be in the interest of war or national defense 
programs, (3) to be in the interest of assuring that a fair proportion of the total 
purchases and contracts for property and services for the Government are placed 
with small-business concerns, or (4) to be in the interest of assuring that a fair 
portion of the total sales of Government property be made to small-business 


concerns; * * *, [Italics supplied.] 


In recognition of the congressional mandate, ASPR 1-702(a) pro- 
vides, in pertinent part, as follows: 


(a) It is the policy of the Department of Defense to place a fair proportion 
of its total purchases and contracts for supplies, research and development, and 
services (including but not limited to contracts for maintenance, repairs and 
construction) with small business concerns. Every effort should be made to 
encourage participation by such concerns in the procurement of supplies and 
services that are within their capabilities. Heads of procuring activities and 
heads of field purchasing and contract administration activities are responsible 
for the effective implementation of the Small Business Program within their 
respective activities. 
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With respect to total set-asides, ASPR 1-706.5 provides, in pertinent 
part, as follows: 


(a)(1) Subject to any applicable preference for labor surplus area set-asides 
as provided in 1-803(a) (2), the entire amount of an individual procurement or 
a class of procurements, including but not limited to contracts for maintenance, 
repair, and construction, shall be set aside for exclusive small business partici- 
pation (see 1-701.1) if the contracting officer determines that there is reasonable 
expectation that bids or proposals will be obtained from a sufficient number of 
reasonable small business concerns so that awards will be made at reasonable 
prices. s+ 

(b) Contracts for total small business set-asides may be entered into by con- 
ventional negotiation or by a special method of procurement known as “Small 
Business Restricted Advertising.’”’ The latter method shall be used wherever 
possible. * * * Invitations for bids and requests for proposals shall be restricted 
to small business concerns. Small Business Restricted Advertising, including 
awards thereunder, shall be conducted in the same way as prescribed for formal 
advertising in Section II except that bids and awards shall be restricted to small 
business concerns. Bids received from firms which do not qualify as small 
business concerns shall be considered as nonresponsive and shall be rejected. 
[Italics supplied.] 


Turning to part 2 of ASPR, section 2-501 provides as follows as to 
two-step formal advertising: 


Two-step formal advertising is a method of procurement designed to expand 
the use and obtain the benefits of formal advertising where inadequate specifi- 
cation prectude the use of conventional formal advertising. It is especially 
useful in procurements requiring technical proposals, especially those for com- 
plex items. It is conducted in two steps: 

(i) Step one consists of the request for, and submission, evaluation, and if 
necessary, discussion of a technical proposal, without pricing, to determine the 
acceptability of the supplies or services offered. As used in this context, the 
word “technical” has a broad connotation and includes engineering approach, 
special manufacturing processes, and special testing techniques. When it is 
necessary in order to clarify basic technical requirements, related requirements 
such as management approach, manufacturing plan, or facilities to be utilized 
may be clarified in this step. Conformity to the technical requirements is re- 
solved in this step, but capacity and oredit, as defined in 1-705.4, are not. 
[Italics supplied.] 

(ii) Step two is a formally advertised procurement confined to those who 
submitted acceptable technical proposals in step one. Bids submitted in step 
two are evaluated and the awards made in accordance with parts 3 and 4 of this 
section. 


Section 2-502 sets forth several conditions the existence of which re- 
quire the use of two-step formal advertising procedures and goes on to 
state that: 


(b) None of the following in itself precludes the use of two-step formal 
advertising : 


* = . * . + 


(4) A total small business set-aside is involved (see 1-706.5(b) and 1-706.2). 


The congressional mandate with respect to placing a fair proportion 
of the Government’s business with small business concerns is expressed 
and implemented in part lof ASPR. It is manifest that carrying out 
the policy enunciated therein is the responsibility of, and within the 
discretion of, the procurement personnel of the activity concerned. 
As long as the exercise of the responsibility and discretion thereby 
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granted is within the framework of the authority expressed in the 
statute and applicable regulations, there is no basis upon which our 
Office may properly object to a determination to set aside a procurement 
for small business concerns, advertise as provided for therein, and 
award any contract in accordance therewith. Since under the regu- 
lations governing two-step procurement matters of capacity and credit 
are not considered in the evaluation of the technical acceptability of 
proposals submitted in step one, such matters are necessarily to be 
determined along with price evaluation in step two, and we see no 
basis for any exception to the rule of ASPR 1-703(b) that the con- 
trolling point in time for determination of size status is the date of 
award. Otherwise the purpose of the set-aside would be thwarted, 
as award of the contract could be to other than a small business concern. 

We do not believe.the fact that you submitted your proposal and 
bid in good faith, and the fact that there was a protracted time 
interval between steps one and two not controllable by you during 
which time your status may have changed from “small” to “large” 
business, are sufficient to justify an exception to the clear requirements 
of the foregoing laws and regulations. 

Since your firm does not qualify as a small business concern, your 
bid must be considered nonresponsive and rejected pursuant to 
ASPR 1-706.5(b). It is also noted that you refused to extend your 
offer beyond the original 60-day period which expired December 29, 
1965, because you did not have commitments from your subcontractors 
and vendors beyond that time. Therefore, acceptance of your offer 
after that date would not have been binding upon you, but would have 
amounted to a counteroffer which you would have had the option of 
accepting or refusing. Since this would be contrary to the principles 
of competitive bidding, it would, in effect, preclude further considera- 
tion of your bid even if it were otherwise acceptable. 

Accordingly, your protest must be denied. 


[ B-136683 J 


Leases—Building Construction for Government—Damage Liability 


A claim for the cost of structural damage repairs occasioned by a ruptured 
waterline to a garage constructed in accordance with Government drawings and 
specifications for leaseback to the Post Office Department, the lessor convenant- 
ing to restore or reconstruct structural damage, an obligation independent of the 
sufficiency of the plans and specifications, may not be approved for payment, the 
drawings and specifications furnished by the Government not constituting a 
warranty, the lessor, solely responsible for the adequacy of the building plans, 
may not shift his obligation to repair the damage to the Government, and the 
leaseback involving two distinct undertakings—constructing and financing a 
privately owned building for lease to the Government, necessarily related trans- 
actions, but separate legal rights—there is no legal basis for the Government to 
assume the lessor’s obligation under the covenant to repair, and the Government 
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neither owning the leased premises, nor contracting for the building construction 
also is not liable for the sufficiency of the plans under the theory of an implied 
warranty. 


To the Postmaster General, April 5, 1966: 


By letter dated January 20, 1966, with attachment, the Acting 
Assistant. Postmaster General, Bureau of Facilities, forwarded for 
our consideration the claim of Samuel W. and Beatrice H. Poorvu for 
$392,854.84, representing expenses incurred in connection with repairs 
made to property leased to the Government and for precautionary 
measiires taken to preclude a recurrence thereof. 

It is reported that the Poorvus are owners of certain property in 
Kansas City, Kansas, which is used and occupied by the post office as 
a garage under a lease dated August 22, 1958, with the former owners, 
Harry N. and Rose C. Forman. The garage was constructed on a 
leaseback basis on a site selected by the Government and in accordance 
with working drawings and specifications prepared by an architect 
selected by and under contract with the Government. Upon comple- 
tion of construction, the Formans leased the property to the Govern- 
ment for a 30-year term beginning July 21, 1958, plus optional renewal 
terms extending to June 20, 2008, at specified rentals. As of March 
1, 1961, the Formans executed an assignment of their entire interest 
in the leased property and conveyed the same to the Poorvus. It is 
further reported that the fill upon which the building was constructed 
subsided and, as a result, a waterline which ran from the city water 
main into the property ruptured causing water to leak under and into 
the building with the result that the building was damaged. It is 
contended by the Poorvus that the construction plans and specifica- 
tions furnished by the Government were defective because no pro- 
vision was made therein for the support of the waterlines by piling 
and structural framing which would have protected them when the 
fill subsided. 

The Acting Assistant Postmaster General further reports that the 
Poorvus’ statement of expenses has been audited ; that the claimed costs 
were the subject of negotiations, and that a payment of $241,341.04 in 
full settlement of the claim would be in the Government’s interest. A 
copy of the proposed agreement to accomplish such settlement has been 
furnished and appears to be based on the fact that the “Lessor main- 
tains that the damages were the result of breach of warranty by the 
Government because of inadequate specifications.” 

The leaseback arrangement was initiated by a solicitation of bids on 
Febuary 15, 1957, for the furnishing of leased space at. Kansas City, 
Kansas, for postal purposes at a stated annual rental over a term of 
30 years from the date the premises were ready for occupancy. It was 
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provided in the advertisement that the building to be leased would be 
erected by the successful bidder in accordance with architect’s draw- 
ings and specifications on land subject to an assignable option in the 
Government. Pursuant to the advertisement, the option would be 
assigned to the successful bidder who would then close the purchase 
and lease the ground and the completed building to the Government. 
The successful bidder would then be required to comply with the 
option and pay the amount due thereunder to the owner of the land. 
The advertisement further advised that the Department had made a 
fee payment of $52,500 under its agreement for architect-engineer 
services and that the successful bidder would promptly reimburse the 
Department in the above amount whereupon the Government would 
assign its obligations for payment of the balance of the fixed fee and 
other charges under the architect-engineer agreement, together with 
the drawings and specifications, to the successful bidder who would 
assume all future payments under the agreement. It was provided, 
however, that the architect would remain responsible to the Govern- 
ment during construction of the building. 

In response to the advertisement, the Formans submitted an exe- 
cuted agreement to lease on May 14, 1957, wherein they bid on the 
alternative basis of lessor-furnished maintenance or Government- 
furnished maintenance of the building to be constructed thereunder. 
Under this agreement to lease, the Government agreed to execute an 
assignment of the building site option, and an assignment of the 
applicable parts of the architect’s contract including title to the draw- 
ings and specifications. The Forman’s bid was accepted on June 21, 
1957, and such acceptance was modified on June 26, 1957, to provide 
for a rental of $157,220 per annum for 30 years on a lessor-maintenance 
basis. By lease dated August 22, 1958, the Formans agreed to lease 
the premises constructed in accordance with the architect’s plans and 
specifications for $157,770 per annum for 30 years, plus a lump-sum 
payment of $13,084 during the first month of the lease. The pertinent 
portions of the lease are as follows: 

7. The Lessor shall, unless herein specified to the contrary keep the demised 
premises, including the building and any and all equipment, fixtures, and ap- 
purtenances, whether severable or non-severable, furnished by the Lessor under 
the provisions of this lease in good repair and tenantable condition, including but 
uot limited to any necessary servicing contracts, to the satisfaction of the Post 
Office Department during its occupancy of the premises, except in case of damage 
arising from the act or the negligence of the Government’s agents or employees. 
For the purposes of so maintaining the premises the Lessor reserves the right at 
reasonable times to enter and inspect the premises and to make any necessary 


repairs to the building. The Government shall pay for heat, all utilities, and 
custodial services. 


& ” * * * 7 “ 
10. If any building or any part of it on the leased property becomes unfit for 
use for the purposes leased, the Lessor shall put the same in a satisfactory con- 
dition, as determined by the Postmaster General for the purposes leased. If the 
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Lessor does not do so with reasonable diligence, the Postmaster General in his 
discretion may cancel the lease. For any period said building or any part thereof 
is unfit for the purposes leased, the rent shall be abated in proportion to the area 
determined by the Postmaster General to have been rendered unavailable to the 
Post Office Department by reason of such condition. 


Ls * * * . * . 

18. In addition to any other remedy afforded the Government by this lease, 
the Government shall have the right : 

(a) to obtain reimbursement from the Lessor for the excess cost to the Gov- 
ernment of leasing such other facilities as the Postmaster General determines 
to be necessary to replace the building covered by this lease, or any part thereof, 
being or remaining unavailable to the Government by reason of a breach of the 
conditions (including required repair and reconstruction) of this lease; and 

(b) to make repairs to, or to reconstruct the building covered by this lease in 
the event the Lessor refuses or neglects to make repairs to or reconstruct the 
building covered by this lease when the Lessor is required to do so by this lease, 
and to do the same for the account of the Lessor, and to obtain reimbursement 
from the Lessor for the cost thereof. 

It is the position of the lessor that the Government’s architect, Mr. 

Joseph W. Radotinsky, made express provision in his initial plans 
and specifications for piling and structural framing of outside maneu- 
vering areas, retaining walls, and the supporting of underground 
utility lines ; that the Assistant Director for Construction Engineering, 
Office of Research and Engineering, Post Office Department, formally 
objected to piling and structural framing in a desire to lower the 
project costs; and that in compliance with the Government engineer’s 
direction to delete such support features from the plans and specifica- 
tions, the Government’s architect prepared final plans and specifica- 
tions which did not provide for such piling and structural support. 
In this connection, the architect advised the Department on February 
22, 1965, that: 
It is my opinion that if the outside maneuvering area, stairs, retaining walls and 
service lines had been structurally supported, as originally shown at the time 
the contract documents were being prepared, and as reflected in our November 15, 
1956 cost estimate, the above corrective work would not have become necessary 
at this time. 

Included in the documents informally furnished to our Office pur- 
suant to our telephonic request of February 28, 1966, is an estimate of 
cost dated November 15, 1956, prepared by the Government’s architect 
which shows the following two cost items : 


Timber Piling for Building-----.-----.------------------------ $78, 000. 00 
. * + * s 2 * 
Approach Work, including paving, sidewalks, retaining walls in- 
I I oa ses scnericienpipenmnaidceceiibinimeiiiomesatects iniainiihads 88, 700. 00 


The architect’s specifications of material and labor to be used and 
employed in the erection and completion of the building, dated Jan- 
uary 14, 1957, and furnished to all interested bidders provided as to 
excavation that: : 

Any piping, conduits, etc., encountered that are not required to be removed, 


shall be temporarily supported and maintained until permanent support has been 
restored. * * * 
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Pages 12 and 13 of those specifications contained general require- 
ments for “TIMBER PILING” and provided that piling must be 
located and driven exactly as shown on drawings. However, the offi- 
cial files reflecting the Department’s dealings with Radotinsky indicate 
that details of design and construction were the responsibility of Rado- 
tinsky under his contract. Under his agreement, Radotinsky as an 
independent contractor (see 19 A.L.R. 1181-1182) was responsible for 
the preparation of : 


* * * schematic drawings and outline specifications, and preliminary plans and 
specifications, in duplicate, including the architectural, mechanical, structural, 
electrical, ventilating—air conditioning, heating, plumbing, site planning and 
landscape work ; one colored rendering and six black and white photographs (ten 
inches by fourteen inches) showing the proposed exterior design of the project; 
the furnishing of estimates tugether with comparative design and cost analyses 
of various methods of construction; preparation for the Government of twelve 
sets of final detailed working drawings and twelve sets of final specifications, 
and a final detailed estimate; the certification of any and all shop drawings, 
prepared by or for the principal Contractor or Subcontractors; the preparation 
of all necessary large scale and full size details; cooperation and consultation 
with the Government, in the taking of bids, and the making of a lease award; 
the coordination of activities of the Government, Successful Bidder, Contractors, 
and the Architect ; the supervision of all phases of the work during construction, 
including but no limited to, supervision of architectural, structural, electrical, 
mechanical, plumbing, heating, air conditioning, civil engineering, site planning 
and landscape work; the interpretation of drawings and specifications, in order 
that the meaning shall be faithfully carried out; and the preparation, upon 
completion of the project, of a complete set of “as built” drawings and specifi- 
cations which will reflect all revisions, and/or changes made in the original 
documents during the course of the work. 


Also, the architect was responsible, under his contract, for topo- 
graphic surveys, test borings, test pits, soil tests and other subsurface 
investigations, and it appears from the record that the results of these 
subsurface investigations were made known to all bidders. 

In support of the argument that the Government, not the lessor, is 
legally responsible for the costs of repairs made to the leased premises, 
counsel for the lessor has stated the facts as follows: 


There can be no dispute as [to] the critical facts involved in this case: (a) the 
fact that the architect and the builder both stressed the necessity of providing 
structural supports for the outside service area ; (b) the fact that it was the Gov- 
ernment, acting through its duly authorized agents, which ordered that these en- 
gineering features to be removed from the original plans and specifications as an 
economy move and (c) the fact that there is a direct causal nexus between the 
f+ mg of the structural support and the resultant damage to the Post Office 

uilding. 


In the counsel’s memorandum of law, these statements of nonliability 
of the lessor are further expanded : 


It is plain that the decision of the Government to delete supports for the exte- 
rior service lines was wholly beyond the control of the Lessor and the building 
and maneuvering areas were constructed strictly in accordance with the Gov- 
ernment’s direction. At the time the decision was made, it was arrived at in 
complete good faith and in the interest of economy dictated by the Government. 

While Paragraph 7 of the lease obliges the Lessor to maintain the building 
and equipment, this obligation is predicated upon the underlying assumption that 
the Government has furnished to the Lessor plans and specifications for a build- 
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ing and improvements properly designed for the land upon which they are to be 
constructed. It does not constitute a guaranty by the Lessor that the plan and 
specifications as submitted by the Government are suitable and proper, or that 
the building and improvements erected in reliance thereon will be durable under 
abnormal standards and conditions, for which adequate provisions are not made. 
The obligation of the Lessor under Paragraph 7 constitutes, at most, an under- 
taking to provide normal maintenance to a building and improvements properly 
designed to meet soil and engineering requirements for the site. 

In the case of the Kansas City Post Office facility, the Government chose not to 
follow the recommendations of its architect and engineer in providing for exterior 
supports for service lines in order to guard against the hazards of exceptional soil 
conditions. The conditions now existing result from that choice and the cor- 
rection of these conditions cannot reasonably be determined to be an obligation of 
normal “maintenance” under Paragraph 7 of the lease, which the Lessor would be 
required to perform. 

In the light of the foregoing, it is respectfully submitted that the eorrection 
of existing conditions is solely the obligation of the Government and that all 
costs and expenses heretofore incurred by the present owners in the repair and 
replacement of exterior service lines and in conducting the surveys and studies 
necessitated by existing soil conditions should be reimbursed by the Government 
upon presentation of invoices therefor. 

In support of such position, reference is made to the cases of United 
States v. Spearin, 248 U.S. 132; Laburnum Construction Corporation 
v. United States, 163 Ct. Cl. 339, 325 F. 2d 451; Bradford Builders, 
Inc. v. Sears, Roebuck & Co., 270 F. 2d 649; Railroad Waterproofing 
Corp. v. United States, 133 Ct. Cl. 911, 137 F. Supp. 713, Montrose 
Contracting Co. v. Westchester County, 94 F. 2d 580; and the an- 
notations collected in 88 A.L.R. 798. These authorities state the 
general rule that. where a contract requires performance in accordance 
with prescribed plans and specifications whereunder the contractor is 
not permitted to vary from the prescribed plans and specifications 
even if he deems them improper and insufficient, the contractor is 
liable to the owner-contractor only for defects resulting from improper 
workmanship or other fault on his part. Thus, these authorities hold 
that, under such circumstances, the contractor is not liable to the 
owner-contractor for the consequences of defects in the plans and 
specifications he followed in performing and completing the contract. 

However, upon full consideration of the facts and circumstances 
involved and the law applicable thereto, we find no clear legal basis to 
authorize execution of the proposed settlement agreement by the Gov- 
ernment. 

The covenant, quoted above, is an absolute undertaking by the lessor 
to restore or reconstruct the leased building in the event of structural 
damage. 32 Am. Jur., Landlord and Tenant, secs. 705 and 708. We 
regard the lessor’s covenant to repair or reconstruct the building in the 
event of damage as a further obligation on the lessor’s part which is 
independent of any question relating to the sufficiency of the building 
plans and specifications followed in the construction of the lessor’s 
building. Cf. Kansas Turnpike Authority v. Abramson, 275 F. 2d 


711, 713. In the context of the covenant to repair, we feel that such 
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obligation was not impaired by a reference to the alleged inadequacy 
of the plans and specifications. If it had been intended to limit the 
lessor’s repair liability, provision therefor would have been made at 
the time of execution. The lessor was fully aware of the specifications 
and drawings and of the fact that his building had to be constructed 
in accordance with them. If the building as constructed imposed 
greater risk than anticipated on the lessor and such risks were accepted 
in the light of the continuing covenant to repair, or reconstruct, we are 
unaware of any legal basis to shift the onus of the repair covenant 
from the lessor to the Government. We doubt whether the fact that 
the Government furnished, through its architect, drawings and specifi- 
cations constituted a warranty that the building produced therefrom 
would be free from structural defects during the entire lease term. 
To so conclude would be to severely limit application of the covenant 
to repair by a mere reference to related “defective” specifications not- 
withstanding the lessor’s overriding and continuing obligation of 
maintenance and repair for the lease term as a significant element. of 
the total lease consideration. In this connection, the files informally 
made available to us refute the allegation that the plans and specifi- 
cations were defective. In our view, if any implied warranty as to 
the sufficiency of the drawings and specifications did exist, it was not a 
continuing one overlapping the entire lease term. An implied war- 
ranty of adequate plans and specifications shifts the responsibility for 
structural defects from the building contractor to the owner who has 
furnished the plans and specifications to his contractor to adhere to 
in construction. In our view the crucial difference here is that the 
Government was not the owner of these leased premises nor did it 
contract for its construction ; neither did it have any property interest 
therein during construction. It would thus appear that if any implied 
warranty of sufficiency of plans and specifications did exist, it was not 
between the lessor and the Government but between the owner and his 
contractor and/or architect. Williston on Contracts, Rev. Ed., Vol. 
6, sec. 1967. 

In the Spearin case, which is most heavily relied upon by the counsel 
for the lessor, the Supreme Court had before it the classic situation 
wherein a contractor undertook to construct a public work in accord- 
ance with Government plans and specifications which prescribed the 
character, dimensions and location of a 6-foot sewer line to be diverted 
and relocated. The 6-foot sewer line proved to be inadequate due to 
intensive water pressure caused by an unknown dam in a connecting 
7-foot sewer line. The court imposed an implied warranty of ade- 
quate specifications upon the Government, thereby rendering it re- 
sponsible for damages resulting from the rupture of the inadequate 
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6-foot sewer line. In that case, the deficiency was in the Government’s 
specifications and the proximate cause of the damage was the inade- 
quate specifications themselves. For an exhaustive discussion of the 
rule, see Brasher v. City of Alexandria, 41 So. 2d 819, 827-837, wherein 
the court disregarded the Spearin rule for the reason that an implied 
warranty of specification adequacy did not in fact exist. The Spearin 
rule which has been followed by many jurisdictions in cases involving 
defective or inadequate performance has been confined to situations 
wherein plans and specifications are furnished to a contractor by the 
other contracting party to accomplish a desired result. For example, 
in McCree & Company v. State, 91 N.W. 2d 713, the court applied the 
Spearin rule in awarding a judgment to a contractor for increased costs 
in performing a road improvement contract for the Minnesota High- 
way Department where the contractor was bound to perform in ac- 
cordance with the plans and specifications prepared by the State and 
where defective performance resulted from defects in the plans and 
specifications. There, the court held that the act of the owner (State) 
in furnishing the plans and specifications amounted to an implied 
warranty of sufficiency for the purposes implicit therein, and if the 
contractor is damaged because of reliance on such implied warranty 
or if he is damaged in relying on the warranty in making his bid for 
the work, he may recover damages from the owner. Also, in Kansas 


Turnpike Authority v. Abramson, 275 F. 2d 711, 713, the 10th circuit 
restated the Spearin rule as follows: 


This brings us to a construction of the contract, and it is well to have in mind 
some governing canons. The generally accepted rule is that “where one agrees 
to co for a fixed sum a thing possible to be performed, he will not be excused 
or become entitled to additional compensation, because unforeseen difficulties are 
encouniered.” United States v. Spearin, 248 U.S. 132, 136, 39 S. Ct. 59, 61, 68 
L. Ed. 166; see also Day v. United States, 245 U.S. 159, 38 8. Ct. 57, 62 L. Ed. 
219; Barnard-Curtis Co. v. United States, 10 Cir., 244 F, 2d 565; Smith v. Phillips, 
D.C., 128 F. Supp. 61; Newcomb v. Schaeffler, 131 Colo. 56, 279 P. 2d 408; Re- 
statement Contracts, § 3467; Williston Rev. Ed., § 1963-64. In the words of the 
Kansas court, “When the principal object of the contract is to obtain a re- 
sult * * * the risk of accomplishing such purpose or result is on the builder.” 
Glass v. Wiesner, 172 Kan. 133, 238 P. 2d 712, 716. Where, however, the con- 
tract provides for the performance of a given undertaking in accordance with 
prescribed plan and specification, this rule does not apply, because the contractor 
is not permitted to vary from the prescribed plans and specifications ‘even if he 
deems them improper and insufficient ; and therefore cannot be held to guarantee 
that work performed as required by them will be free from defects, or withstand 
the action of the elements, or accomplish the purpose intended. Where the con- 
tract specifies what he is to do and the manner and method of doing it, and he 
does the work specified in the manner specified, his engagement is fulfilled and 
he remains liable only for defects resulting from improper workmanship or other 
fault on his part, unless there be a provision in the contract imposing some other 
or further obligation” * * * 


To essentially the same effect, see 2. M. Hollingshead Corporation v. 
United States, 124 Ct. Cl. 681; Warren Brothers Roads Company 


v. United States, 123 Ct. Cl. 48; Bradford Builders, Inc. v. Sears, 
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Roebuck & Co., supra. In all these cases, the implied warranty of 
adequate specifications existed as between the contracting parties only, 
one of whom was the owner of the property or land being improved. 
In other words, the warranty was created through, and because of, 
the privity existing between the parties to the contract. Additionally, 
these cases involved representations made by the owner of physical 
conditions in his plans and specifications which, when followed by the 
contractor, proved to be erroneous. We find no basis in law to extend 
this rule to the claim before us. 

We view the leaseback transaction as one involving two distinct 
undertakings; the first being the construction of a privately owned 
und financed building in accordance with the architect’s plans and 
specifications which, for all intents and purposes, were the property 
of the contemplated lessor, and the second being the lease of the 
completed building to the Government for a term of years under 
specific conditions and obligations. 

Contrary to the position advanced by the lessor’s counsel, we feel 
that the rationale of United Post Offices Corporation v. United States, 
79 Ct. C1. 173, is particularly applicable here. In that case, the Post 
Office Department solicited bids for the erection of a post office in 
accordance with plans and specifications furnished by the Department 
on a site upon which the Department had an option to purchase. 
The solicitation, as in the instant case, contemplated the leasing of the 
completed building to the Department. The plaintiff’s predecessor 
in title completed construction in compliance with those plans and 
specifications which, among others, required the installation of a 
specified lighting system. The executed lease provided that the lessor 
shall furnish satisfactory lighting fixtures. Subsequently, the Depart- 
ment requested the lessor to make essential additions to the lighting 
system required by changes and relocations of facilities. The lessor 
refused on the basis that it had constructed the lighting system in 
accordance with the Government’s plans and specifications, and that 
the existing lighting system was accepted and approved as in strict 
accordance with those plans and specifications. The Department 
thereupon made the necessary alterations and deducted the cost thereof 
from the rentals due the plaintiff. The court in ruling for the 
Government stated at pages 178-179: 


* * * While it is true the plaintiff occupies the role of “building contractor 
and lessor,” nevertheless the transaction was not in itself an indivisible entity. 
Under existing law the undertaking exacted two contracts, the first to be 
faithfully executed prior to the execution of the second, and it is under the second 
that this cause of action arises. The defendant’s obligation under the first was 
to enter into a lease of the building after its satisfactory completion. The first 
proposa! did not fix the terms of the lease to be thereafter agreed upon. 

The plaintiff upon the record may not relieve itself of its assumed obligations 
under a ten-year lease by a contention that the plans and specificatfons for a 
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building to be leased determine the relationship of landlord and tenant under 
the separate lease. The mere fact that the plans and specifications dealt 
expressly with the same subject matter in some respects is not determinable of 
the issue. In the first instance the lighting system was a constructional detail. 


In the second place, it was a matter of meeting satisfactorily the necessities 
of the tenant with respect to lighting during the tenancy. 
* os * 7” 


The plaintiff was aware that it was leasing a completed building for a post 
office, a branch of governmental activity that exacts its own peculiar accommo- 
dations, subject to alteration and change with the corresponding fluctuations in 
the public service furnished. Paragraph 6 anticipated in part at least the 
happening of such events, and was made a part of the lease for that especial 
purpose. The lease was duly signed by the plaintiff and no complaint is now 
made as to any part of the transaction, save that it was not chargeable with 
the amount expended. 


This case was decided after the Spearin principle was announced by 
the Supreme Court. But the Court of Claims did not dispose of the 
case on the basis that the Government warranted its plans and specifi- 
cations; rather, it looked to the obligations of the contractor-lessor 
under the lease, which obligations were not subject to or dependent 
upon the circumstances under which construction of the leased prem- 
ises was undertaken. This, we feel, is a distinguishing characteristic 
of the instant claim, that is, two transactions though necessarily re- 
lated to the overall objective but separate as to the respective legal 
rights of the parties under each divisible stage of the entire 
transaction. 

There is no question that the lessor was unqualifiedly obligated to 
keep his building “in good repair and tenantable condition.” This 
obligation was a continuing one throughout the lease term. We find 
nothing in the lease which could be construed as relieving the lessor 
from such obligation because his building was damaged due to alleged 
defects in the plans and specifications. Perhaps overriding the legal 
considerations of this case is the fact that the leaseback transaction 
resulted from an advertisement wherein five firms competed. It may 
be reasonably assumed that the successful bidder computed his bid in 
the light of all of the factors embodied in the advertisement. With 
full knowledge of the Government plans and specifications, supporting 
site investigation reports, and of the fact that bids were requested on 
an alternative basis—lessor-furnished or Government-furnished main- 
tenance—the Formans successfully participated in the competition. 
We must attribute to the successful bidder some degree of business 
acumen in entering into a transaction wherein bidders were as fully 
advised as was the Government of all pertinent details concerning the 
contemplated leaseback arrangement. In fact, it is our view that, 
since the lessor was to be the owner of the building, it was his sole re- 
sponsibility to determine and satisfy himself as to the adequacy of the 
plans and specifications. We see no reasonable basis for the apparent 
view that the lessors now may shift that responsibility to the Govern- 
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ment and at the same time be insulated from liability under the cov- 
enant to repair or reconstruct by pointing to the Government plans 
and specifications which were freely used without objection in con- 
structing a building for the lessors’ account and ownership. There is 
no reason to suppose that an owner would deliberately construct a 
building to defective plans and specifications without taking corrective 
action to eliminate possible defects so as to minimize his liability under 
the repair covenant of his lease. 

In the exchange of legal theories on the claim between counsel for 
the Department and counsel for the lessor, reference was made to a line 
of cases where a contractor stipulated in a municipal paving contract 
to keep the paving in repair although the paving had been laid in strict 
accordance with the specifications furnished by the municipality. The 
contractor in these cases was held to his agreement to repair. See 
Cameron-Hawn Realty Co. v. City of Albany, 101 N.E. 162; Port of 
Seattle v. Puget Sound Sheet Metal Works, 213 P. 467; Shopping 
Center Management Company v. Rupp, 343 P. 2d 877; 72 A.L.R. 644. 
In the Rupp case, the court held at page 882: 


We think the guaranty clause of the contract involved in this case is as broad 
as that in the Port of Seattle case, supra, and that appellant thereby undertook 
to do more than merely repair or replace any defective material, equipment, 
or workmanship which might appear within one year after the date of final 
acceptance. The express wording of the guaranty provision is that the con- 
tractor shall guarantee the satisfactory operation of all materials and equip- 
ment installed under this contract. The contract includes the plans and speci- 
fications. Therefore, appellant must be deemed to have guaranteed that the 
materials and equipment installed by him would operate satisfactorily under 
the plans and specifications of the owner. 

Thus, it is immaterial in this case whether the pumps failed to operate 
satisfactorily because of the plans and specifications or because of defective 
materials, equipment, or workmanship. In either event, appellant must be held 
under the language of his guaranty, to have assumed the risk of the events 


which subsequently transpired * * *. 

While these cases may be distinguishable from the instant claim 
in that the lease here contained no express warranty provision as to 
the tenantability of the leased building, they do have some persuasive 
bearing on the lessor’s repair and maintenance liability. The guaranty 
cases dealt with the relationship between the contractor and the owner 
of the property whereunder the contractor followed the owner’s plans 
and specifications. But in addition to the agreement to perform in 
accordance with those plans and specifications, the contractor, by 
independent agreement, guaranteed the results of his work for a fixed 
period. The situation presented by the claim here is one where 
the construction work was undertaken by the owner in accordance with 
the Government plans and specifications and where the owner, and 
not the construction contractor, thereafter unqualifiedly became liable 
under a separate lease agreement to maintain the tenantable condition 
of his building: for the Government as lessee. We think that since the 
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courts imposed a strict guaranty obligation in the so-called “paving” 
cases, they would also, and for more cogent reasons, enforce the repair 
covenant notwithstanding the possibility that the Government plans 
and specifications may have been defective in not providing structural 
support for utility lines serving the lessor’s property. 

The record before us is devoid of any evidence that the Government 
misrepresented the subsurface conditions or that the plans and speci- 
fications were the result of such a serious and gross error that bad faith 
could be implied. We find no evidence of overreaching conduct on the 
part of the Government to impose plans and specifications upon bidders 
that would impair the structural soundness of any resulting building. 
The only authoritative statement of record respecting the allegation of 
defective plans and specifications is that of the architect himself. 
But this statement has been categorically denied by responsible Post 
Office officials and, therefore, we cannot give it significant persuasive 
effect. 

While the record before us is replete with references to other 
legal authorities which we have not considered here, we do not believe 
that it is necessary to discuss or refute the application of those 
authorities to the matter before us. In our view, the principal 
question before us is the applicability of the Spearin doctrine, 
discussed above. 

Accordingly, you are advised that our Office would be required to 
object to execution of the proposed settlement agreement. The files 
informally furnished by your Department are returned herewith. 


[ B-158587 J 


Transportation — Dependents — Military Personnel — Interim 
Change of Duty Station Effect 


The fact that the dependents of a Navy member remain at his old duty station 
and he is paid a dislocation allowance for their move to a private residence 
incident to a 36-week tour of duty for instructions prior to his ultimate trans- 
fer overseas, for which he is also paid a dislocation allowance and to which he 
and his dependents are transported from San Francisco at Government expense, 
does not deprive the member of entitlement to the transportation of his de- 
pendents from the old duty station to the overseas point of departure, a right 
that is reserved to him by paragraph M7055 of the Joint Travel Regulations, 
without regard to any interim permanent change of station, and that is not 
forfeited by the receipt of a dislocation allowance incident to the first permanent 
change of station—paragraph M9002 providing that the travel of dependents is 
not a prerequisite to the payment of a dislocation allowance—and the member 
not having exercised his right to dependents’ travel under his first set of orders 
and entitled to their transportation from the place they resided to his overseas 
station may be paid the cost of transporting them to San Francisco. 


To R. J. Larson, Department of the Navy, April 6, 1966: 


By 4th endorsement dated February 23, 1966, the Per Diem Travel 
and Transportation Allowance Committee forwarded your letter of 
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December 17, 1965, with enclosures, requesting a decision concerning 
the legality of payment for dependents’ travel in the case of Earl 
James Tessmer, 366 23 96, RD1, USN, under the circumstances 
disclosed. The request for decision was assigned PDTATAC Con- 
trol No. 66-7 by the Per Diem, Travel and Transportation Allowance 
Committee. 

By orders dated March 17, 1964, the member was transferred from 
duty at the Naval Training Center, Great Lakes, Illinois, and ordered 
to report to the U.S. Naval Schools Command, San Francisco, Calif- 
ornia, not later than May 7, 1964, for duty under instruction to attend 
a course of approximately 36 weeks’ duration. Endorsements on 
those orders show that the member was paid mileage for his travel 
and a dislocation allowance. On May 18, 1965, he was transferred 
and ordered to report to the Fleet Anti-Air Warfare Training Center, 
San Diego, California, not later than May 30, 1965, for temporary 
duty under instruction for 9 weeks and upon completion of that duty 
for further assignment to duty by the Chief of Naval Personnel. 
Endorsements on those orders show that the member was paid mileage 
for his travel and per diem for the temporary duty. 

By orders dated July 9, 1965, the member was transferred to the 
US.S. George K. MacKenzie (DD-836) with home port at Yokosuka, 
Japan. Endorsements on those orders show that prior to reporting 
to his new station he performed temporary additional duty and 
temporary duty under instruction at the Fleet Anti-Air Warfare 
Training Center, and the Fleet Anti-Submarine Warfare School, 
San Diego, reporting to his new station on October 16, 1965. Other 
endorsements on those orders show he was paid mileage for his travel, 
per diem, and a dislocation allowance, including dependents’ mileage 
from Tokyo to Yokosuka, Japan. The record indicates that the 
member and his dependents were furnished air transportation at 
Government expense from San Francisco to Tokyo. 

It is reported that Mr. Tessmer’s dependents remained in une 
immediate vicinity of Great Lakes, Illinois, upon his transfer from 
the U.S. Naval Training Center, Great Lakes, to duty under instruc- 
tions at the U.S. Naval Schools Command, San Francisco, California. 
Incident to this permanent change of station, it is reported that the 
member was paid a dislocation allowance as his dependents had to 
vacate Government quarters at Great Lakes and move to private 
rental quarters in the same immediate vicinity. Upon Mr. Tessmer’s 
subsequent transfer to the U.S.S. George K. MacKenzie (DD-836) 
he moved his dependents from Great Lakes, Illinois, to Yokosuka, 
Japan, and he was paid a dislocation allowance for this move but 
has received no travel allowance for dependents from Great Lakes, 
Illinois, to San Francisco, California. 
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In your letter of December 17, 1965, you say that since the member 
did not move his dependents at the time he received his first permanent 
change-of-station orders, and therefore did not exercise his rights 
to dependents’ transportation, an element of doubt exists as to the 
propriety of payment of dependents’ mileage allowance from Great 
Lakes, Illinois, to San Francisco, California, on the basis of his 
subsquent transfer to the U.S.S. George K. MacKenzie. In for- 
warding the matter here, the Comptroller of the Navy in the 2nd 
endorsement dated December 29, 1965, states that inasmuch as no travel 
allowances were paid incident to the first permanent change-of-station 
orders, decision is requested as to whether or not the receipt of a dis- 
location allowance for the local move in Great Lakes precludes pay- 
ment of monetary allowance from Great Lakes to San Francisco under 
the provisions of paragraph M7055 of the Joint Travel Regulations 
on the basis of the combined orders. Also, by 3rd endorsement dated 
February 2, 1966, the Chief of Naval Personnel expresses the view 
that payment of dislocation allowance is separate from other entitle- 
ments under permanent change-of-station orders and does not preclude 
payment of dependents’ transportation under paragraph M7055 of 
the Joint Travel Regulations on the basis of the combined orders. 

Section 406 of Title 37, U.S. Code, provides that a member ordered 
to make a permanent change of station is entitled to transportation 
for dependents under such conditions and limitations and for such 
grades, ranks, and ratings and to and from such places as may be 
prescribed by the Secretaries concerned. Paragraph M7055 of the 
Joint Travel Regulations, issued pursuant to that authority, provides 
that if a member, upon receipt of permanent change-of-station orders, 
retains his dependents at the place that they were located when such 
orders were received, and he receives assignment to some subsequent 
permanent station, he then will be entitled to transportation for his 
dependents at Government expense not in excess of the distance from 
the station from which he traveled when his dependents were so re- 
tained to such subsequent permanent station, or from his last per- 
manent station to his new permanent station, whichever is the greater, 
without regard to any interim permanent changes of station upon 
which he did not exercise his right to dependents’ transportation. It 
seems clear that the purpose of this regulation is to save to the member 
a right to dependent travel which he did not previously exercise in 
order to permit him to transport his dependents at Government ex- 
pense to a current permanent station at any time. 

It is stated in paragraph M9002 of the Joint Travel Regulations, 
that dislocation allowance is payable to a member whenever depend- 
ents relocate their household in connection with a permanent change 
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of station and that “Actual transportation of dependents at Govern- 
ment expense is not a prerequisite to entitlement to the dislocation 
allowance.” The regulations further state (paragraph M9000) that, 
except as provided in paragraph M9003, item 9, the dislocation allow- 
ance is in addition to all other allowances authorized in that volume. 

The mere fact that the member in this case received a dislocation 
allowance payment incident to his permanent change-of-station orders 
of March 17, 1964, when his dependents were required to vacate Gov- 
ernment quarters at Great Lakes and move into private quarters in 
the same vicinity, affords no basis for concluding that the member 
forfeited his right to dependent travel under subsequent change-of- 
station orders which was saved to him under paragraph M7055 of 
the regulations. 

Since the member decided to retain his dependents at his former 
duty station and did not exercise his right under the orders of March 
17, 1964, to have them travel at Government expense from the Great 
Lakes area, he became entitled under paragraph M7055 of the regu- 
lations to transportation of his dependents from the Great Lakes to 
Yokosuka, Japan, upon his ultimate assignment to the U.S.S. George 
K. MacKenzie under the permanent change-of-station orders of July 
9, 1965. On such basis he is entitled to transportation of his depend- 
ents from the dependents’ residence in North Chicago to San Fran- 
cisco, California. 

Accordingly, the voucher and supporting papers are returned and 
payment on the voucher is authorized, if otherwise correct. 


[ B-156576 J 


Pay—Retired—Aavancement on Retired List—Recomputation— 
Rates Applicable on Retirement v. Effect of May 20, 1958 Act 


A warrant bdfficer (W-1), whose retired pay effective January 1, 1954 is computed 
at 65 percent of his pay, with over 22 years and less than 26 cumulative years of 
service, using the 1952 pay rate then in effect, is entitled pursuant to 10 U.S.C. 
3964, effective November 16, 1962, upon completing 30 years of active and inactive 
service and advancement on the retired list to chief warrant officer, W-2, to 
retired pay recomputed at 52%4 percent of the W-2 pay grade, using the 1955 
pay act rate in effect on the day before the effective date of the May 20, 1958 act, 
the pay rate prescribed by section 3(c) of the act, and the warrant officer having 
been paid retired pay computed at 65 percent of the W-2 pay grade for the 
period November 16, 1962 to December 31, 1964 has been overpaid and is indebted 
for the amount the payments exceed a proper computation at 5244 percent based 
on the grade of warrant officer, W-2, or at his election computed at 65 percent 
of the W-1, warrant officer pay, the retired pay rate in the computation of the 
overpayment to reflect the October 2, 1963 act increase. B-156576, July 22, 
1965, modified. 
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To Lieutenant Colonel H. W. Kasserman, Department of the Army, 
April 8, 1966: 


Further reference is made to your letter of December 10, 1965, for- 
warded under Department of Defense Military Pay and Allowance 
Committee Number A-896, requesting a decision as to the proper 
amount of overpayment of retired pay which should be collected from 
CWO Harry O. Walsh, Sr., and the proper method of recomputation 
of his retired pay upon advancement in grade effective November 16, 
1962, pursuant to 10 U.S.C. 3964. 

Mr. Walsh was retired on December 31, 1953, in the grade of war- 
rant officer, junior grade (W-1), under authority of section 5 of the 
act of August 21, 1941, ch. 384, 55 Stat. 653, as amended by section 
203(c) of the act of June 29, 1948, ch. 708, 62 Stat. 1085, 10 U.S.C. 
594 (1952 Ed.). His actual active service totaled 21 years 1 month 
and 15 days. However, the retirement statute provided that the serv- 
ice with which he was credited for basic pay purposes, 25 years and 
7 months (including inactive service) should determine the percentage 
multiple to be used in computing his retired pay and that the frac- 
tional year of 6 months or more should be considered as a full year. 
Accordingly, on January 1, 1954, he became entitled to retired pay 
computed at 65 percent of the pay of a warrant officer, W-1, with 
over 22 and less than 26 cumulative years of service, using the 1952 
pay rates which were then in effect. 

Mr. Walsh completed 30 years of service, active and inactive, on 
November 15, 1962, and was advanced on the retired list to the grade 
of chief warrant officer, W-2, pursuant to the provisions of 10 U.S.C. 
3964, thereby becoming entitled to have his retired pay recomputed 
under 10 U.S.C. 3992. In the meantime the statutory provisions 
under which he had been retired were repealed but provisions granting 
the same rights as those included in the repealed statute, with respect 
to advancement on the retired list after 30 years of service and re- 
computation of retired pay based on the higher grade, were contained 
in sections 3964 and 3992 of Title 10, U.S. Code. In our decision of 
July 22, 1965, B-156576, we held that under 10 U.S.C. 3992, Mr. 
Walsh’s retired pay commencing November 16, 1962, must be computed 
at 5214 percent (based on active service only, 21 years) of the pay of a 
warrant officer, W-2, with over 22 and less than 26 cumulative years 
of service, using the rate of pay contained in the 1952 pay act, 66 Stat. 
79, which was in effect at the time of his retirement, December 31, 
1953. However, section 3(c) of the act of May 20, 1958, Public Law 
85-422, 72 Stat. 128, 37 U.S.C. 232 note (1958 Ed.), referred to in your 
letter, provides as follows: 
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Notwithstanding any other provision of law, except subsection (b) of this 
section, a member of a uniformed service who became entitled to retired or 
retainer pay before the effective date of this Act, and who on or after that date 
is advanced on the retired list to, or is transferred to a retired list in, a grade 
higher than the grade he held on the date when he became entitled to that retired 
or retainer pay, shall have his retired pay computed on the basis of the basic pay 
set forth in the Career Compensation Act of 1949 on the day before the effective 
date of this Act, plus 6 per centum of that pay. 

Although there has been no change in the wording of 10 U.S.C. 
3992 relative to the use of “rates applicable on date of retirement,” that 
section must be read in conjunction with the above-quoted section 3(c). 
Accordingly, Mr. Walsh’s retired pay after advancement should be 
computed at 5214 percent of the pay of a chief warrant officer, W-2, 
with over 22 and less than 26 cumulative years of service, using the 
rate of pay provided in the 1955 pay act, 69 Stat. 18, $389, the product 
thereof to be increased by 6 percent, making the proper rate of retired 
pay as a warrant officer, W-2, effective November 16, 1962, $216.48 
per month. Our decision on July 22, 1965, is modified accordingly. 
See B-156593 dated today. 

Since Mr. Walsh was erroneously paid retired pay as a warrant of- 
ficer, W-2, computed at 65 percent for the period November 16, 1962, 
to December 31, 1964, he has been overpaid in the amount by which 
such payments exceed a proper computation at 5214 percent based on 
the grade of warrant officer, W-2, or, at his election, the retired pay 
to which he would have been entitled as a warrant officer, W—-1, com- 
puted at 65 percent. See 44 Comp. Gen. 510. In computing the 
amount of the overpayment the rate of retired pay shown above, 
$216.48, to which he is entitled beginning November 16, 1962, must be 
increased under section 5(c) (1) of the act of October 2, 1963, Public 
Law 88-132, 77 Stat. 213, 10 U.S.C. 1402 note, to $231, since this 
adjustment is more advantageous to him than the alternate adjust- 
ment authorized by section 5(c)(2). However, if he should decline 
the advancement on the retired list and continue as a warrant officer, 
W-1, his retired pay under section 5(c) (2) of the 1963 act would be 
$255.09, which exceeds the alternate adjustment under section 5(c) (1). 
The amount of the overpayment, therefore, for the period November 
16, 1962 to December 31, 1964, is $1,366.17 as a warrant officer, W-2, 
or $726.99 as a warrant officer, W-1. 


[ B-158533 J 





Family Allowances—Separation—Type 2—Temporary Duty— 
Missing Status 
A member of the uniformed services on a temporary duty assignment who is miss- 


ing prior to completing the 30-day qualifying period prescribed by 37 U.S.C. 
427(b) (3) for entitlement to payment of a monthly family separation allow- 
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ance, Type II, may nevertheless have the allowance credited to his pay account 
for the period he is officially determined to be in a missing status on the basis 
that the family separation allowance is an additional quarters allowance—an 
allowance authorized for continuation in section 2 of the Missing Persons Act— 
and that the qualifying period for entitlement to a family separation allowance 
was completed after the member entered into a missing status, and while the 
temporary duty status of the member appears to have been terminated by his 
missing status, the separation from his family is nonetheless an enforced separa- 
tion resulting from military requirements, and the member qualifying for the 
family separation allowance, Type II, continuation of the allowance is required 
by the Missing Persons Act, unless a change in the status of dependents termi- 
nates entitlements. 


To the Secretary of Defense, April 12, 1966: 


Further reference is made to letter dated February 12, 1966, with 
enclosures from the Assistant Secretary of Defense, requesting 
a decision on questions involving crediting of family separation 
allowance, Type II (TDY) under 37 U.S.C. 427(b) (3), to the pay 
account of a member of the uniformed services during the period 
he is in a missing status. 

The specific questions upon which decision is requested are set forth 
and discussed in Committee Action No. 372 of the Military Pay and 
Allowance Committee, Department of Defense. The questions are as 


follows: 

Is it proper that a member’s pay account be credited with FSA-II (TDY) for 
a period during which he is in a missing status when the temporary duty period 
of more than 30 days required to qualify for the allowance is completed after 
he enters the missing status? 

If the answer to the above question is in the affirmative, when must credit for 
FSA-II (TDY) be terminated under these conditions? 


It is stated in the Committee Action that decisions of this Office 
(44 Comp. Gen. 127 and 44 Comp. Gen. 657) have established that, as 
opposed to “temporary allowances” intended by Congress to be exclud- 
ed from the pay of a missing serviceman, family separation allowance 
is directly related to the basic allowance for quarters and may be con- 
sidered to be in the same “permanent” category, and, therefore, it was 
determined that it may be continued during a missing status provided 
circumstances arising after the missing status starts do not terminate 
the right to the allowance. Also cited was decision of November 11, 
1943, 23 Comp. Gen. 360, in which we held that a member was entitled 
to have credited to his account quarters and subsistence allowances 
during a period while in a missing or prisoner status if he was entitled 
to such allowances at the beginning of the absence. 

Set forth in the Committee Action as a case in point, is that of an 
officer on duty at Yokota Air Base, Japan, who was assigned to 
temporary duty by repeat travel orders authorizing a maximum 
of six round trips and 60 days’ temporary duty during the period 
June 15 to August 30, 1965. The original orders were amended on 
August 23, 1965, to extend the period of temporary duty to 75 days. 
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Additional orders extending the temporary duty period beyond 
August 30, 1965, were not issued. The member departed on his last 
trip on August 9, 1965, was downed by hostile fire on September 2, 1965, 
and is now missing in action. The member had thus completed 24 days 
of continuous temporary. duty before entering a missing status. 

In the Committee Action it is stated that support for the crediting 
of FSA-II (TDY) under these circumstances is found in the words 
of the Missing Persons Act which authorizes the payment of pay and 
certain allowances to which the member was entitled at the beginning 
of the period of absence or “may become entitled to thereafter.” 
Also, it is stated that another point favoring creditability is that once 
a continuous temporary duty period of 30 days is completed, entitle- 
ment to FSA-IT under 37 U.S.C. 427(b) is “effective as of the first day 
of that period.” In spite of these factors, however, it is said that a 
doubt still exists whether it is proper, in computing the temporary 
duty period of more than 30 days, to include a part of the period during 
which the member is missing. 

Section 427(b) of Title 37, U.S. Code, provides as follows: 

(b) Except in time of war or of national emergency hereafter declared by 
Congress, and in addition to any allowance or per diem to which he otherwise 
may be entitled under this title, including subsection (a) of this section, a 
member of a uniformed service with dependents (other than a member in pay 
grade E-1, F-2, E-3, or E-4 (4 years’ or less service) ) who is entitled to a basic 
allowance for quarters is entitled to a monthly allowance equal to $30 if— 

(1) the movement of his dependents to his permanent station er a place near 
that station is not authorized at the expense of the United States under section 406 
of this title and his dependents do not reside at or near that station; 

(2) he is on duty on board a ship away from the home port of the ship for 
a continuous period of more than 30 days; or 

(3) he is on temporary duty away from his permanent station for a continuous 
period of more than 30 days and his dependents do not reside at or near his 
temporary duty station. 

A member who becomes entitled to an allowance under this subsection by virtue 


of duty described in clause (2) or (3) for a continuous period of more than 30 
days is entitled to the allowance effective as of the first day of that period * * * 


Section 2 of the Missing Persons Act, as amended, 50 U.S.C. 
App. 1002(a), provides that a member absent from duty in a missing 
status will be entitled while so absent “to receive or have credited to 
his account the same basic pay, special pay, incentive pay, basic 
allowance for quarters, basic allowance for subsistence, and station 
per diem allowances for not to exceed 90 days, to which he was entitled 
at the beginning of such period of absence, or may become entitled 
thereafter * * * .” 

The legislative history of the Missing Persons Act shows that the 
basic concept of the act as originally enacted was to provide for the 
dependents of members who are missing by continuing their pay or 
crediting to their account the same pay and allowances to which they 
were entitled at the beginning of such period of absence or may become 
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entitled thereafter. In this connection the words “or may become 
entitled thereafter” may reasonably be interpreted to mean the pay 
and authorized allowances which would have accrued in the future 
or in the normal sequence of events if the member had not entered a 
missing status. Compare Hansen v. Henderson, 56 N.W. 2d 59, 69. 
In view of this it is reasonable to conclude that with respect to the 
enumerated items of pay and allowances mentioned in section 2 of 
the Missing Persons Act, as amended, the act contemplates that while 
a member is in a missing status he will be regarded as if he were 
continuing in an active duty status and entitled to be credited with 
such items of pay and allowances if otherwise proper. 

The cited decisions (44 Comp. Gen. 127 and 657) concerning family 
separation allowance related to payments under section 427(a) and 


427(b) (1) incident to permanent duty assignments. Payments under 
section 427(b) (3) incident to temporary duty assignments were not 
considered in those decisions. It was pointed out in the decisions that 
section 2 of the Missing Persons Act as amended by Public Law 85-217 
approved August 29, 1957, 50 U.S.C. App. 1002 note, now enumerates 


the items of pay and allowances authorized to be credited to a member's 
account while in a missing or other status within the contemplation of 
the act. As there stated, in spelling out the types of pay and allow- 
ances which could be credited, it appeared to have been the legislative 


intent that there would not be credited temporary allowances such as a 


per diem for travel expenses. Of course, family separation allowances 
were not enumerated in the 1957 amendment since they had not been 
authorized at that time. On the basis that these allowances are au- 
thorized to compensate a member for the additional household expenses 


resulting from his enforced separation from his dependents for an 


extended period by reason of his duty assignment, we considered 
that, in effect, such an allowance is an additional quarters allowance, 
one of the allowances enumerated in the 1957 amendment. 


Section 427(b), clause 3 of Title 37, U.S. Code, authorizes payment 
of a family separation allowance of $30 a month to a member entitled 
to basic allowance for quarters for dependents and in an eligible grade, 
when he is on temporary duty away from his permanent station for a 
continuous period of more than 30 days and his dependents do not 
reside at or near his temporary duty station. 

While such allowance accrues incident to the member’s temporary 
duty assignment, it—unlike travel per diem—is not to reimburse him 
for the additional expenses he incurs while performing such temporary 
duty, but is to provide partial compensation for the added household 
expenses incurred at the place where his dependents reside and which 
result from his enforced separation from them for a substantial period. 








ry 
im 
ry 
id 


ich 








Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 637 






These expenses would accrue and continue the same whether the mem- 
ber was on a permanent duty assignment or a temporary duty assign- 
ment at the time he entered a missing status. Thus, the reason for not 
paying travel per diem while the member is in a missing status does not 
appear to be applicable to family separation allowance incident to 
temporary duty. 

The same 30-day qualifying period required in clause (3) is also pre- 
scribed in 37 U.S.C. 427(b) (2) incident to duty on board a vessel. We 
considered this provision in our decision of May 26, 1964, to the Secre- 
tary of the Treasury, 43 Comp. Gen. 748. Question (d) presented the 
situation of a Coast Guard member who is granted leave before com- 
pleting the required period of duty of more than 30 days on board a 
vessel away from its home port. We answered the question by saying 


that while clause (2) provides that the member be on duty on board a 
ship away from its home port for a continuous period of more than 30 
days in order to be entitled to the family separation allowance, since 
the leave law, 37 U.S.C. 502(a), provides that a member while on au- 


thorized leave is entitled to the same pay and allowances as if he were 


not on leave, it is our view that a member serving on duty on board a 


vessel away from its home port who is granted leave before completing 
the required period of more than 30 days would be entitled to include 
the period of leave in computing the qualifying period. 


In these circumstances and since as stated in the Committee Action 


we have held that family separation allowance may be regarded in the 
same category as the basic allowance for quarters within the meaning 
of that term as used in section 2 of the Missing Persons Act it would 
appear that, like the member who enters a leave status before complet- 


ing the 30-day qualifying period required in clause (2), a member who 
enters a missing status before completing the same 30-day qualifying 
period required in clause (3), would be entitled to include a part of the 
period during which he is missing in order to qualify for the allowance 
in otherwise proper cases. 


The first question is answered in the affirmative. 

With respect to the question as to when entitlement to FSA-II 
(TDY) should be terminated under these conditions, it may be noted 
that while the temporary duty status would appear to be terminated 
by the missing status, the member remains separated from his depend- 
ents and the separation is nonetheless an enforced separation resulting 
from military requirements. Since we have concluded in the case in 
point, that the member met the 30-day qualifying period requirement 
and that a right to family separation allowance under clause (3) 
accrued to him, it appears that continuation of the allowance is re- 
quired by the specific provisions of the Missing Persons Act for the 
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period that it is officially determined to be in a status within the scope 
of that act, provided there is no change in the status of the dependents 
which would terminate entitlement. 44 Comp. Gen. 657, 660. 

The questions are answered accordingly. 


[ B-157802 J 


Contracts—Research and Development—Reimbursable Items— 
Mortgage Insurance 


Under a Federal charter granted a chemical society to investigate, examine, and 
experiment in pure or applied chemistry in connection with the national defense, 
reimbursement to be on an “actual expense” basis and other services to be 
rendered at no charge, although the society is not precluded from contracting 
with other than the military for services other than the national defense, in 
view of the fact that at the time the act of incorporation was considered, the 
society was only rendering services beyond the scope of normal cooperation in 
the field of national defense and, therefore, the intent of the “no compensation” 
provision was to assure continuation of past cooperation, the National Institutes 
of Health may not amend a cost-reimbursement contract to authorize payment 
of that portion of mortgage interest attributable to the contract, the interest 
relating to financing real property acquired separate and apart from the society’s 
involvement in the contract not constituting an item reimbursable as an “actual 


expense.” 
To the Secretary of Health, Education, and Welfare, April 19, 
1966: 


By letter dated October 5, 1965, with enclosures, the Assistant 
Secretary for Administration requested our decision on three questions 
raised in a staff memorandum on a request by the American Chemical 
Society for an amendment to cost-reimbursement contract No. PH 
43-65-1021 under the facts and circumstances hereinafter stated. 

On June 30, 1965, the National Institutes of Health entered into the 
contract in the estimated amount of $489,400 with the society for the 
establishment and operation of an automated registry of chemical 
compounds for the National Cancer Institute. During contract nego- 
tiations, the society requested a fee of $7,400, or, in the alternative. 
reimbursement for mortgage interest on a building owned by the so- 
ciety in which the contract work was to be performed. The $7,400 
figure represented the approximate cost of mortgage interest over the 
contract period on that portion of the building to be used for the con- 
tract work. Relying upon our decision at 39 Comp. Gen. 71 involving 
a fixed-price contract with the National Academy of Sciences, the con- 
tracting officer denied the request for a fee, on the basis that the statute 
incorporating the society limits its compensation for services per- 
formed for the Government to the actual cost thereof. Section 4 of 
the act of August 25, 1937, 50 Stat. 798. He denied the society’s 
alternative request for reimbursement of mortgage interest on the 
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basis that interest on borrowings is not allowable as a reimbursable 
item of cost under the cost principles applicable to the contract. The 
contracting officer, in support of his denial of reimbursement for mort- 
gage interest, refers to section 23 of the General Provision of the con- 
tract which incorporates into the contract the cost principles of part 
1-15 of the Federal Procurement Regulations. 

Section 4 of the American Chemical Society incorporation statute 
provides in pertinent part: 


That the American Chemical Society shall, whenever called upon by the War 
or Navy Department, investigate, examine, experiment, and report upon any 
subject in pure or applied chemistry connected with the national defense, the 
actual expense of such investigations, examinations, experiments, and reports to 
be paid from appropriations which may have been made for that purpose by 
Congress, but the society shall receive no compensation whatever for any services 
to the Government of the United States * * * [Italics supplied.] 


The questions presented for our consideration are : 


1. Is the probibition in the Society’s charter against receipt of compensation, 
above actual costs, for services rendered to the Government applicable to services 
performed at the request of any department or agency of the Government, or is it 
applicable solely to services performed for the War or Navy Departments? 

2. Is the Society entitled to interest costs, not otherwise payable under the 
cost principles prescribed by the Federal Procurement Regulations, by virtue of 
the provision in its charter that it shall be paid the “actual expense” of work 
performed at the request of the War or Navy Departments (and presumably at 
the request of any department of the Government) ? 

3. May the contract between the National Institutes of Health and the Society 
be amended to permit the Society to be reimbursed for the share of interest costs 
properly attributable to the Government under this contract, or, in the alternative, 
to receive a fixed fee in lieu of such interest costs? 


In considering these questions, it is useful to keep in mind the his- 
torical background leading to Federal incorporation of the society. 
The following material taken from the report of the House Committee 
on the Judiciary on the bill which led to a Federal charter for the so- 
ciety, H. Rept. No. 1508, August 11, 1937, provides an illuminating 
perspective in this regard: 


The committee has heretofore stated its position—that it will limit its recom- 
mendation of Federal incorporations to organizations national in character, and 
which assist in the execution of some expressed and implied powers in the Consti- 
tution, or form governmental functions thereunder. 

It is the judgment of the committee that this proposed incorporation comes 
within the rule stated. 

The purpose of the bill is to provide a charter under the laws of the United 
States of America for the American Chemical Society, originally organized in 
1876. It is a nonprofit, nonstock, membership corporation. The society is the 
largest organization in the world devoted to science. It has a membership of 
20,500, and includes in its membership nearly all prominent chemists in America, 
including such men as Nobel prize winners, the president of Harvard University, 
the president of the Massachusetts Institute of Technology, and also includes the 
heads of every prominent chemical industry who, being chemists, are eligible 
to membership; the leading research and industrial chemists of the country, 
National, State and municipal ; chemists in private employ; and the professors 
and instructors in the chemical departments of schools, colleges, and universities. 

The objects of the society, since its inception, have been to encourage the 

advancement of chemistry and chemical industry in all its branches; the pro- 
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motion of research in chemical science and industry ; and the improvement of the 
status of chemists through high standards of professional ethics, education, and 
attainments. This is accomplished specifically through the increase, diffusion, 
and recording of chemical knowledge. 

The proposed incorporation of the society has been approved by the War 
Department, Navy Department, Department of Commerce, Department of the 
Interior, and the Agriculture Department * * *. 


* * * *” * * * 


The society has always given freely of its time and services and its loyalty and 
active cooperation with the Government of the United States both in war and 
peace times, and performs a service in its particular field which no other private 
or governmental agency has ever performed or is equipped to perform. With- 
out this service Government bureaus and agencies engaged in many kinds and 
descriptions of chemical research and control, including the application of 
chemical knowledge to the improvement of life and health in America, would be 
functioning without their most important tool. 

The society abstracts and indexes all papers on chemistry published throughout 
the world in any language. Its index is a key that makes this great fund of 
knowledge, taken from more than 2,900 publications, promptly available to all 
American chemists. No agency of the Government is either equipped to do this 
work or supplied with funds for the purpose, and these abstracts are always 
available and are used in every Government, State, municipal, and industrial 
laboratory and are furnished to all at approximately one-half of the cost of 
production by means of contributions made by American chemists. 

There is not a farm in America today which is not affected in its operations 
by the work done by members of the American Chemical Society. 

The American Chemical Society believes that it can more effectively carry on 
its work with a national charter, and has plans to erect imposing headquarters 
in Washington similar to those of the National Academy, the Carnegie Insti- 
tution, and the American Pharmaceutical Association. All income of the society 
is devoted exclusively to the advancement of chemistry. 


* * *” *” * * * 

Section 4 states the willingness of the society at all times to cooperate with the 
War and Navy Departments * * *. 

From the portions quoted, it is abundantly clear that there was 
never any intention, on the part of the society as well as the Congress, 
for the society to profit from its dealings with the Government. 
Letters to the committee from various governmental department 
heads, set forth in the committee’s report, reinforce this conclusion. 
Indeed, it was on the very basis of the society’s cooperation with the 
Government and of the value to the Government of information and 
advisory services received from the society to a large extent without 
cost that it was deemed appropriate to grant the society a Federal 
charter. It was in the context of assuring the continuation of such 
past cooperation and furnishing of services without charge that the 
italicized portion of section 4, quoted above, relating to “no com- 
pensation whatever for any services to the Government” was appar- 
ently intended. 

As to the provisions of section 4 regarding cooperation with the 
War and Navy Departments for purposes of conducting investi- 
gations, examinations, experiments and reporting theron at actual 
expense, these also merely recognized the prior relationship between 
the society and the Government where the national defense was con- 
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cerned. It would appear that at the time the act of incorporation was 
being considered, it was only in the field of national defense that the 
Government was calling upon the society to render services beyond 
the scope of those which the society normally contributed in its 
cooperative efforts with the Government. 

Turning now to the first question presented, it might be argued, 
in light of what we have said above, that in the absence of any provi- 
sion for the payment of even actual expenses on account of work 
undertaken by the society for other than the defense establishment, 
the “no compensation” provision would preclude any payment to the 
society. But we believe such a construction to be unreasonable. 
Under the mandate of the statute, we would have to conclude that the 
society is under no legal obligation to respond to requests for extraor- 
dinary services of the kind covered by the contract in question by 
other than those agencies of the Government concerned with the 
national defense. However, where the society elects, under the spirit 
of the statute granting a Federal charter, to cooperate with respect 
to rendering such services for other agencies, it would be wholly, con- 
trary to that spirit to allow the society to recover more than the 
actual expenses it might incur. 

The first question is answered accordingly. 

In light of our answer to the first question, the second question 
requires only a consideration of whether interest on the mortgage note 
covering the building in which the work is being done is a proper 
item of “actual expense.” In our opinion, while such interest is, of 
course, an expense to the society, it is not so related to the contract 
work in question as to constitute part of the “actual expense” incurred 
in connection therewith. We recognize that a precise meaning to fit all 
cases cannot be ascribed to the term “actual expense.” However, we 
believe it is sufficiently descriptive to exclude an item of cost to the 
society which relates to the financing of its real properties acquired 
separate and apart from any involvement in contract work the society 
undertakes to do at actual expense. This conclusion is supported by 
the following cases. /n re Directors of Old Colony R. Co., 70 N.E. 62; 
Mailander v. Continental State Bank of Beckville, 11 S.W. 2d 615; 
Lexington and West Cambridge Railroad Company v. Fitchburg Rail- 
road Company, 75 Mass. (9 Gray) 226; see also Bangor Fruit Exch. v. 
Bangor Canning Co., 201 N.W. 215. 

Accordingly, question numbered 2 is answered in the negative; and 
it follows, apart from any other considerations, that the alternatives 
suggested by the third question must each be denied. 


235-533 O - 67 - 43 
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Bidders—Invitation Right—Negotiated Procurement 


The failure to solicit proposals from an incumbent contractor, known as a small 
business concern, on a labor surplus set-aside and the unreserved portion of the 
procurement, not synopsized in the Commerce Business Daily, and negotiated 
pursuant to the public exigency exception in 10 U.S.C. 2304(a) (2), on the basis 
the manufacturer had not qualified a first preproduction sample and was in de- 
fault under a current contract is a procedure that enforces a determination of 
responsibility that is not within the scope of the contracting officer’s authority, 
gives the appearance of a boycott, and tends to undermine the purposes behind 
15 U.S.C. 637(b) (7), empowering the Administrator of the Small Business Ad- 
ministration to conclusively certify to the capacity and credit of a small business 
concern to perform a specific Government contract, and in procuring future 
requirements, the company should be solicited for proposals, and in the event 
time does not permit referral to the Small Business Administration, the con- 
tracting officer has authority to execute the certificate described in paragraph 
1-705.4(c) (iv) of the Armed Services Procurement Regulation. 
Contracts—Negotiation—Cost, Etc., Data—Price Negotiation Tech- 
niques 

Although a contracting officer is authorized under paragraph 3-807.1(b) (1)a of 
the Armed Services Procurement Regulation to determine the adequacy of pricing 
competition, where through the medium of formal advertising on past require 
ments the pricing history of the procurement is known and might reasonably 
have been construed to cast doubt upon the reasonableness of the prices negoti- 
ated pursuant to the public exigency authority exception in 10 U.S.C. 2304(a) (2), 
the contracting officer would have been justified in using his discretion to require 


cost and pricing data and to ignore the literal wording of the definition of ade- 
quate price competition. 


To the Secretary of the Navy, April 19, 1966: 


Reference is made to letters dated December 21, 1965, and March 4, 
1966, signed by the Assistant Chief for Purchasing, Bureau of Sup- 
plies and Accounts (SANDA 642), forwarding reports on the protest 
of Linochine Products Corporation against the omission of the Avia- 
tion Supply Office, Philadelphia, Pennsylvania, to solicit the company 
for an offer in connection with Request for Quotation 383/603139/66 
issued on October 1, 1965. We also refer to a letter dated March 16, 
1966, from the same office, forwarding a report on Linochine’s protest 
against the failure of ASO to request an offer from them pursuant to 
Request for Quotation 383/603290/66 issued on December 15, 1965. 
The solicitations, as amended, sought proposals to furnish 1231 (615 
on a labor surplus set-aside basis and 616 unreserved) and 1246 units, 
respectively, of the Aero 7A~1 Bomb Ejector Rack. Both procure- 
ments were negotiated pursuant to the public exigency exception set 
forth at 10 U.S.C. 2304(a) (2) and neither was synopsized in the Com- 
merce Business Daily because it was deemed that the Government 
could not afford the delay incident to the publication. Compare 
Armed Services Procurement Regulation 1-1003.1(c) (iv). 

It appears from the record that only five companies have ever held 
contracts for delivery of this particular type of bomb rack: Douglas 
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Aircraft Company; Singer Manufacturing Company; Courter Prod- 
ucts Division, Model Engineering and Manufacturing Company; 
Standard Armament Corporation; and the protestant, Linochine 
Products Corporation. The first four companies received copies of 
both requests for quotation. After expiration of the revised closing 
date for receipt of proposals on the first mentioned solicitation, viz 
October 22, 1965, Linochine representatives first became aware of the 
existence of that procurement. A copy of the RFQ was requested 
from ASO but was refused on the ground that the closing date for 
receipt of proposals had passed. Subsequently the first solicitation 
resulted in two awards to Courter; the first, dated November 23, in the 
amount of $920,920, and the second dated November 26 in the amount 
of $919,425, covering the labor surplus set-aside portion. The second 
solicitation resulted in an award on January 4, 1966, to Standard 
Armament Corporation. 

Linochine Products Corporation is an incumbent contractor on the 
item having been awarded its first contract for production of the Aero 
7A-1 Bomb Ejector Rack, contract No. N600(19)62604, by the United 
States Navy Purchasing Office, Washington, D.C., on July 30, 1964. 
That contract, at a unit price of $1,259, covered 286 units to be de- 
livered as follows: two preproduction prototypes 150 days after the 
contract date and 30 units per month beginning 300 days after award. 
The aforementioned reports from the contracting officer state that 
Linochine was not solicited because as of October 1, 1965, when the 
first request for quotations was issued, Linochine had yet to qualify its 
first preproduction sample and was in default on its deliveries of pro- 
duction units, a situation which was compromising the ability of your 
department to satisfy the user. The requirements covered by the 
negotiated solicitations were urgently needed for installation in new 
aircraft and for the retrofit of certain other aircraft starting in Janu- 
ary 1966 until the scheduled completion date of the programs in 
November 1967. 

The protest is based upon the contention that both procurements 
were conducted without meaningful competition in contravention of 
the express statutory mandate enacted by the 1962 amendment to the 
Armed Services Procurement Act and set forth at 10 U.S.C. 2304(g), 
because Linochine, an allegedly responsible supplier of the items being 
purchased, was not solicited for an offer. 

In the opinion of our Office contracting officers are without authority 
to utilize the procedure of deliberately neglecting to solicit an incum- 
bent contractor, who is known to be a small business, for an offer on 
a negotiated procurement as a means of enforcing a determination of 
nonresponsibility. The countenancing of such a procedure would tend 
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to undermine the purposes behind section 8(b) (7) of the act of July 
18, 1958, 72 Stat. 389, 15 U.S.C. 637(b) (7), empowering the Admin- 
istrator of the Small Business Administration to certify in a manner 
conclusive upon officers of the Government having procurement powers 
as to the capacity and credit of a small business concern to perform a 
specific Government contract. No findings have been made that the 
(lefects in Linochine’s performance under contract No. N600(19) 62604 
were due to factors other than “capacity” set forth at ASPR 1~-705.4. 
The proper method for the contracting officer to have vindicated any 
doubts about Linochine’s qualifications as a prospective contractor 
would have been to solicit the company for proposals in the first 
instance and then to promulgate a determination of nonresponsibility, 
if such action were still deemed appropriate, during the evaluation 
period. If award could not be held up pending a referral to SBA 
the contracting officer’s remedy would have been to execute the certifi- 
cate described in ASPR 1-705.4(c) (iv). We cannot condone the 
practices followed on the two solicitations in point which in this case 
denied the company resort to statutory procedures created by Con- 
gress for the benefit of just such a small business entity as Linochine, 
and which gave the appearance of a boycott of the company’s products. 

Protestant has also alleged that the three contracts under discussion 
were awarded at exorbitant unit prices; a fact which they say is sup- 
ported by the recent pricing history of Aero 7A-1 Bomb Ejector Rack 
procurements. The following chart illustrates the upward trend in 
the unit price paid for the rack despite the increase in the number of 
units per contract and the expected moderating influence of the manu- 
facturer’s learning curve. 





Date Winning Bidders No. Units Unit Price 

12/63 Standard Armament 534 $1, 364 
Courter Products 534 1, 364 
4/64 Linochine Products 284 1, 259 
11/65 Courter Products 1, 231 1,495 
1/66 Standard Armament 1, 246 1, 595 


In his explanation of this the contracting officer makes no mention 
of the effect upon the price of the emergency delivery schedule so it 
can only be assumed that it is not significant. He has advised our 
Office that both Courter and Standard Armament have let it be known 
that they experienced losses performing contracts let at a unit price 
of $1,364 and concluded that the most recent awards were at fair and 
reasonable prices. 

It is noteworthy that the contracting officer did not require either 
Courter or Standard Armament to submit in writing cost or pricing 
data and to certify that such data was accurate, complete, and current, 
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prior to making award under the two protested solicitations. Com- 
pare ASPR 3-807.3(a) (ii). The reason for this is that adequate 
price competition was determined to exist in connection with the pro- 
curements. Compare ASPR 3-807.3(c). The contracting officer re- 
lies on ASPR 3-807.1(b) (1)a which states in pertinent part: 

a. Price competition exists if offers are solicited and (i) at least two respons- 
ible offerors (ii) who can satisfy the purchaser’s * * * requirements (iii) inde- 
pendently contend for a contract to be awarded to the responsive and responsible 
offeror submitting the lowest evaluated price (iv) by submitting priced offers 
responsive to the expressed requirements of the solicitation. Whether there is 
price competition for a given procurement is a matter of judgment to be based 
on evaluation of whether each of the foregoing conditions (i) through (iv) is 
satisfied. 

We are inclined to think that the contracting officer would have been 
justified in using his discretion to require cost and pricing data and 
to ignore the literal wording of the definition of adequate price compe- 
tition in this instance. In our view such would have been the prefer- 
able procedure. As has been pointed out, past requirements of the 
Aero TA-1 Bomb Racks had been satisfied through the medium of 
formal advertising and the known pricing history of the item might 
reasonably have been construed as casting doubt upon the reasonable- 
ness of Courter and Standard Armament quotations. 

Since both Courter Products and Standard Armament are in pro- 
duction of the racks and there has not been pointed out to us any valid 
reason why the awards did not result in binding and subsisting con- 
tracts we are constrained to advise attorneys for protestant of our 
inability to redress the company’s grievances in the matter. Never- 
theless, especially since the first production lot delivered under con- 
tract No. N600(19) 62604 appears to have been accepted and paid for 
on March 12, 1966, we must advise you that our Office would be com- 
pelled to object to any further failure on the part of agencies of your 
Department to solicit Linochine in connection with the procurement 
of further requirements of the Aero 7A-1 Bomb Ejector Rack. 

The documents requested are returned herewith. 


[ B-158638 J 


Contracts—S pecifications—Restrictive—Particular Make—Invita- 
tion Sufficiency 


Where under an invitation containing the “brand name or equal” clause prescribed 
by paragraph 1-1.307-6 of the Federal Procurement Regulations equal bidders 
were confused in the interpretation of the main and required characteristics of 
the brand name delineated in the purchase description, a detailed technical ex- 
planation, by reason of the description in the catalogue of the brand name man- 
ufacturer, the low bidder, the cancellation of the invitation under the criteria 
of paragraph 1-2.404-1, should not be overturned on the basis of subsequent 
doubts engendered and fostered by the brand name bidder, in view of the fact 
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that the correlation of the purchase description and the brand name catalogue 
required bidders to speculate on or interpolate the purchase description to arrive 
at a bid that could successfully weather a technical evaluation; however, the 
disputed technical aspects of the purchase description should be resolved before 
readvertising the procurement on a brand name or equal basis. 


To the Administrator, Federal Aviation Agency, April 26, 1966: 


By letter dated March 1, 1966, with enclosures, the Deputy Gen- 
eral Counsel requested our decision regarding the propriety of cancel- 
ing invitation for bids No. WA5M-6—0224B1 dated November 23, 1965, 
on the basis of ambiguity in the purchase description. The inyitation 
requested bids for 437 electronic counters, “Hewlett Packard Model 
5245L, or equal and in accordance with Purchase Description FAA-—P- 
2224.” Paragraph 3.1 of the purchase description provided : 

Each instrument furnished by the Contractor shall be a Hewlett Packard 5245L, 
or equal, solid-state electronic counter, complete with all necessary plug-in 


modules and attachments ready for operation, including two each instruction 
books, in accordance with the main and required characteristics set forth herein. 


On December 13, 1965, or prior to the date scheduled for bid open- 
ing, Burlingame Associates Ltd., representing the Systron-Donner 
Corporation—a prospective bidder—advised the procurement activity 
that the apparent flexibility and ultimate specifications of the adver- 
tised electronic counters had been far exceeded by relatively new com- 
mercial instruments, and that some of the specifications were 


restrictive without benefit to the Government. Burlingame alleged 
that only the Systron-Donner 1037B equipment was capable of meeting 
the requirements for crystal stability prescribed by paragraph 3.5.2 of 
the purchase description within the first 24 hours of operation, and 
that the brand name equipment required a 72-hour warmup period to 
provide the required stability. That paragraph reads in pertinent 
part as follows: 


3.5.2 Stability. — The stability shall be at least + three parts in 10° in any 
twenty-four hour period with a constant ambient temperature and provide a long 
term (7) days) stability of not less than + two parts in 10°. * * * 

However, the procurement agency advised Burlingame on Decem- 
ber 20, 1965, that “Engineering review confirms that Hewlett-Packard 
meets all requirements of the purchase description.” 

Four bids were received and opened on December 23, 1965. These 
were as follows: 

Bidder Unit Price 
Hewlett-Packard Company $2,170 
Systron-Donner Corporation 2,250 
Computer Measurements Company 2,265 
Transistor Specialties Inc. 2,765 
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On January 5, 1966, Computer Measurements requested by telegram 
permission to submit a revised bid because it had interpreted paragraph 
3.5.2 as requiring that the stability parameters be met in any 24-hour 
period and that the cost of compliance with this requirement was 
reflected in its bid. Computer Measurements stated, “we request the 
opportunity to submit a revised fixed price bid based upon a crystal 
oscillator which can take 72 hours to warm up to your stability 
requirement.” In a similar vein, Systron-Donner by telegram dated 
January 7, 1966, stated that its bid included a crystal oscillator that 
would ineet required stability requirements “in 24 hour period.” The 
telegram went on to state that “Systron-Donner’s price certainly would 
have been lower were we to bid on an inferior crystal that would meet 
the requirements after 72 hours of operation.” It thus appeared that 
both these bidders interpreted paragraph 3.5.2 as requiring a warmup 
period of not more than 24 hours in order to achieve the required 
stability “in any twenty-four hour period.” These bidders also 
implied that the brand name model specified was nonresponsive to 
paragraph 3.5.2 since the Hewlett-Packard literature showed a 72-hour 
warmup period to achieve the required stability. 

Apparently, in view of the foregoing representations, the procure- 
ment activity canceled the invitation on the basis that paragraph 3.5.2 
was ambiguous. Bidders were advised of such action by letter dated 
February 11, 1966. Thereafter, Hewlett-Packard protested the can- 
cellation in a letter received by the procurement activity on February 
16, 1966. Hewlett-Packard disagrees with the bases for rejection and 
contends that warmup time as such was not spelled out in the purchase 
description as a “main and required characteristic” of the end item, 
and that paragraph 3.5.2 requires that stability must be obtained in 
any 24-hour period after a warmup period of 72 hours of continuous 
operation specified in Hewlett-Packard’s descriptive literature. 

Further information relative to the import of paragraph 3.5.2 was 
solicited from your Agency and in the reply dated April 5, 1966, we 
were adivsed that: 


There have been at least two interpretations of the phrase of paragraph 3.5.2 
stated by the bidders. In the opinion of this Agency’s technical personnel, the 
phrase “in any twenty-four hour period with a constant ambient temperature,” 
assuming that “ambient temperature” refers to the temperature surrounding the 
“time base” of the counters, means any twenty-four hour period following a 
warm-up period of sufficient duration to permit temperature stabilization. The 
other interpretation, which is semantically possible, is that the requisite stability 
must be achieved when the counter is turned on without more than a de minimis 
Warm-up period. 


Therefore, it now appears that the procurement activity is at least 
doubtful whether paragraph 3.5.2 was so technically ambiguous as to 
have warranted cancellation of the invitation. We, of course, do not 
have any in-house capability to weigh the respective technical merits 
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of the two varying positions advanced. In such situations, we look to 


the technical expertness of the procurement activity to provide the 
necessary information and technical bases upon which we would be 
able to form an opinion. The invitation contains the usual “brand 


name or equal” clause prescribed by 1-1.307-6, Federal Procurement 
Regulations (FPR). Under the invitation, an equal bidder to be re- 


sponsive would have to offer its equivalent product which also had to 
duplicate the main and required characteristics of the referenced brand 
name model which were delineated in the purchase description. While 


equality to the brand name model was required, the invitation also re- 
quired that an “equal” model had to be identical in certain features to 
the brand name. Since we understand informally that the purchase 
description is a detailed technical explanation of the brand name and 
that the brand name referenced is adequately described in the Hewlett- 
Packard catalog available to all interested bidders, we fail to see the 
necessity for the detailed purchase description. It was at least con- 
fusing for the equal bidders to correlate the Hewlett-Packard catalog 
to the purchase description ; it is sufficient to refer to the catalog speci- 
fication for stability wherein it states that the aging rate is less than 3 
parts in 10° per 24 hours (after 72 hours of continuous operation). 
We do not believe that equal bidders should have had to speculate on or 
interpolate the purchase description to arrive at a bid which could 
successfully weather a technical evaluation. The record is sufficiently 
clear to establish that the contracting officer had a reasonable basis to 
cancel the invitation under the criteria of FPR sec. 1-2.404-1. Weare 
required to look to the facts and circumstances that were present at the 
time the contracting officer made that determination. And if such 
determination was reasonably proper without taint of irregularity or 
overriding conduct, we do not feel that the determination should be 
overturned solely on the basis of doubts subsequently engendered and 
fostered by the brand name bidder. We view these doubts now ex- 
pressed by the procurement activity, and reinforced by representations 
made by the brand name bidder, as inconclusive in establishing the 
impropriety of the cancellation action previously taken. 

Without expressing any opinion on the technical validity of Hewlett- 
Packard’s position, we feel that the record before us, as supplemented 
and informally amplified, adequately supports the cancellation action 
effected. In view of the lapse of time since that action was taken, and 
in the interest of subserving the competitive character of the procure- 
ment, we believe that such action should not be disturbed. We would 
suggest that the disputed technical aspects of the purchase description 
should be finally resolved before any readvertisement of the procure- 
ment is effected on a brand name or equal basis. 
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[ B-158690 J 


Personal Services—Private Contract v. Government Personnel— 
Research Subjects 


The services of human beings that are not selected on the normal basis of 


employee qualifications as research subjects in the performance of “in-house” 
medical research by Government personnel who will not direct or control the 
accomplishments by the individual, but rather measure or record research 
experiment results—the participation of the individual a necessary but neutral 
element—may be secured by contract on a fee basis, the unique situation not 
establishing an employer-employee relationship, the subjects will not be entitled 
to leave, retirement, salary, tenure, or any other normal incidents of employ- 
ment, and there is a reasonable basis to determine it would be more economical, 


feasible, or necessary to procure the services of such persons for research 
purposes by contract; therefore, the services normally performed by Government 
personnel may be made the subject of an independent-contractor relationship 
rather than an employer-employee relationship. 


To the Secretary of the Army, April 26, 1966: 


The letter of March 4, 1966, of John A. Goshorn, Major General, 
USA, your Director of Procurement, points out that in the perfor- 
mance of “in-house” medical research conducted by Government per- 
sonnel the Army sometimes finds it necessary to use human beings as 
research subjects. He points out that volunteers from among avail- 
able Government personnel are used but that compelling reasons exist 
to use private parties secured under contracts and on a fee basis, the 
fee to be from approximately $3 to $50 depending upon the incon- 
venience, risk, and duration of the particular experiment. The letter 
states that it is not feasible or economical to obtain the required sub- 
jects through an independent contractor as was authorized in 15 Comp. 
Gen. 738. 

Further, it pointed out that the human subjects will be required in 
short research experiments dealing with the clinical use of investi- 
gational drugs; the controlled exposure to biological substances, 
radiation, or chemicals; and the exposure to controlled high or low 
temperatures or to absolute silence or controlled noise. The extent of 
the control and supervision is explained by General Goshorn as 
follows: 





Subjects are not selected on the basis of normal employee qualifications. Edu- 
cation and training are normally immaterial. A subject may have full time 
employment and engage in the experiment while on leave or during other off duty 
time. The Government is not interested so much in what the subject produces 
through his efforts, as in measuring and examining the subject’s reactions to a 
set of conditions induced by the Government. The Government exercises no 
control over the subject’s reactions in the sense of directing the subject how to 
react, and in fact the experimentation is valid only if his reactions are purely 
independent and objective. 

Payment is not based on individual qualifications nor is it predicated as 
much on a time basis as upon the risk and inconvenience which the subject will 
encounter. However, the duration of the experiment does have a bearing on 
these features and hence upon remuneration. 
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The Government does not direct or control the subject as to results to be 
accomplished by the individual; rather the Government measures or records the 
results of its own experiment in which the participation of the individual is a 
necessary, but nonetheless neutral element. One subject may react one way 
while another may react much differently. These varied reactions, if present, 
become a part of the result in which the Government is interested, but are not 
related in any manner to the “efficiency of performance” by the subject, to the 
remuneration received or to any work standard which the subject is expected to 
achieve. Further, the Government does not direct the subject as to the details 
and means by which certain predetermined results are to be accomplished. The 
Government does direct the subject to take certain actions, for example, where 
to sit, which drug to take, and how long to stay in the cold room; but these are 
not directions of the means to accomplish a specified result; they are merely a 
description of the preconditions which the subject must meet before his 
participation in the experiment will be of any value to the Government. Having 
fulfilled these preconditions there is no method, course of action, work per- 
formance, or service required of the subject which, if carried out by him, will 
constitute his achievement of a specified result, or his production of a work unit. 
If the subject fulfills the precondition, the Government is not interested in any 
performance of work by the subject; it is interested only in examination and 
measurement of the results of the preconditions imposed on the subject as 
required by the research. 

A subject, such as here envisioned, is not expected to be entitled to leave, 
retirement, salary, tenure or any other normal incidents of employment. In 
short, it appears that the relationship between the Government and the research 
subject would not, under usual criteria, be that of employer-employee. The 
Government would pay the subject a fee in exchange for an agreement by the 
subject to undergo specified risks or inconveniences and for a right tu examine 
and measure the subject in connection therewith. 

. oo © * ” . 7 


It has been proposed that imprest funds be used to pay the fee to willing 
research subjects (not Government personnel)—a procedure which is consistent 
with the small amounts involved, the short duration of the subject’s participation, 
and the conduct of the type of research programs contemplated where there is 
little opportunity for an elaborate recruitment and time-consuming, expensive 
personnel procedures. The time and expense involved in processing appointment 
and separation papers, reporting and record keeping would far outweigh, in 
in many cases, the duration of the individual’s participation in the research and 
the reimbursement which would be payable. It is believed that approval of this 
proposal could be granted if it is determined that a contract for buman subjects 
for medical research under the circumstances may be construed to be one for 
nonpersonal services. Accordingly, the matter is submitted for your views. 

It has been held that services normally performed by Government 
personnel may be performed under contract if it can be shown that the 
contracting out is substantially more economical, feasible, or necessary 
by reason of unusual circumstances. That rule is to be applied to 
contract procurement on a strictly job basis under which the 
Government contracts for the furnishing of a product or the per- 
formance of a service with no detailed control or supervision over 
the method by which the result required is accomplished. 43 Comp. 
Gen. 390; 44 id. 761. It appears to us that under the circumstances 
described in the letter from General Goshorn a reasonable basis exists 
for a determination that it would be more economical, feasible, or 
necessary by reason of the unusual circumstances involved to procure 
the research subjects by contract in the manner proposed. This is a 
unique situation which does not clearly fall within the rules for 
establishing an employee-employer relationship. In view thereof, and 


under the related circumstances, we see no objection to a determination 
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that the situations here involved should be made the subject of an 
independent contractor relationship rather than an employee-employer 
relationship and payment made in the manner proposed. 


[ B-158766 J 


Bids—Evaluation—Aggregate v. Separable Items, Prices, Ete.— 
Propriety 

The method of evaluation employed under an invitation soliciting a base bid 
plus a bid on each of five alternate items and providing for award of a contract 
on the base bid and any combination of alternate items to the responsible bidder 
whose bid is most advantageous to the Government, price and other factors 
considered, is not improper, the method, chosen because of a fund limitation, 
having been utilized to maximize competition among the alternates, and the 
requirements that contracts for public work be let to the lowest bidder are not 
violated when specifications are drawn for different work, bids are sought on 
different bases, and a choice is not made by the contracting officials until after 
all bids are opened. 

Contracts—Specifications—Changes, Revisions, Etc.—Timely No- 
tification 

The issuance of the last of four amendments to an invitation for bids approxi- 
mately 2 days prior to the extended bid opening date is not the “sufficient time” 
contemplated by paragraph 1-2.207(d) of the Federal Procurement Regulations 
providing ‘no award shall be made on the invitation unless such amendment has 
been issued in sufficient time to permit all prospective bidders to consider such 
information in submitting or modifying their bids,” and notwithstanding some 
bidders acknowledged all the amendments and responded to the invitation, a little 
more than 2 working days, or less, for the receipt of an amendment, its con- 
sideration, and return of the acknowledgment to the issuing office is not the 
sufficient time required to be accorded to all bidders by the regulation, which 
specific and mandatory provides for no exception to its direction. 


To the Commandant, United States Coast Guard, April 26, 1966: 


Reference is made to letter FS-1 of April 15, 1966, from the Acting 
Commandant, reporting on the protest of Dinger Contracting Co. of 
Staten Island, New York, under Invitation for Bids IFB 08-56-66 
covering the construction of an aircraft hangar and office and storage 
lean-to at the New Orleans Air Station. 

The invitation for bids solicited a base bid on the project plus a bid 
on each five alternate items. The invitation provided that the award 
would be made on the base bid and any combination of alternate items 
to that responsible bidder whose bid is most advantageous to the 
Government, price and other factors considered. 

The original bid opening time was set for 2 p.m., March 23, 1966. 
On March 22, 1966, an envelope purporting to contain the bid of 
Dinger Contracting Co. was received. Thereafter, on the same day, a 
telegram was received from the bidder requesting withdrawal and re- 
turn of its bid because it was dissatisfied with the method of evaluation 
in that it allows the Government a choice of low bidders. However, in 
subsequent telephone conversations with procurement personnel on 
March 23 and 24, the bidder’s representative is reported to have indi- 
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cated, after an explanation that the method of evaluation was chosen 
because of a fund limitation and a desire to get as much as possible 
accomplished within the fund limitation, that the company would be 
willing to bid except that it was too late to reopen the estimate file and 
to get a bid in on time. In that connection, telegraphic amendment 3 
of March 22, released in message form 8:51 p.m., modified the specifica- 
tions and extended the bid opening time to 1 p.m., March 25. Also, 
in a conversation with a representative of our Office on the morning of 
March 25, the bidder’s representative stated that, although he had re- 
ceived advice that an amendment 4 had been issued, he had not received 
the amendment as of that time and would therefore be unable to meet 
the bid opening time deadline. The administrative report states that 
the amendment dated March 23, 1966, was posted at the Main Post 
Office in New Orleans at 10:45 p.m. on that date and that the amend- 
ment was airmailed to everyone out of town. Amendment 4 provided 
a change in the specifications. 

Dinger has protested on two counts. First, it protests against the 
method of selecting the low bidder. Second, it protests that the last 
amendments to the invitation were not issued in sufficient time to per- 
mit consideration of them before the March 25 bid opening time. 

In response to the first point, the administrative report states the 
method of evaluation employed in the invitation is utilized to maximize 
competition among the alternates. In response to the second point, 
it states that the protestant may have a valid argument, but suggests 
that the circumstances surrounding the issuance of the amendments 
and the bidding results remove the validity of that point. In that 
regard, it is stated that an administrative decision was made early in 
the fiscal year to schedule contract awards prior to April 1, 1966, for 
projects similar to the immediate one; that 2 days prior to bid opening 
the contracting officer learned that certain portions of the specifications 
were restrictive and, consequently, issued amendments 3 and 4 to re- 
move the restriction ; and that confronted with the earlier administra- 
tive determination in respect to the timeliness of contract award, the 
contracting officer extended the bid opening as many days as he could 
and still have time to evaluate bids and consummate an award before 
April1.. Further, it is stated that notwithstanding the late issuance of 
the amendments, six bidders, who it is noted acknowledged receipt of 
the four amendments, responded to the invitation for bids. It is 
admitted that it is preferable to extend bid opening time when modify- 
ing invitations, but because of the competition which was obtained, 
it is suggested that the failure to do so in this case should not prevent 
an award from being made under the invitation. It is reported that 
award action has been suspended pending our decision. 
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Our Office has considered the Coast Guard method of evaluation 
provided in this invitation in connection with another protest against 
this manner of evaluation employed in an earlier Coast Guard invita- 
tion. In that case, like this one, the procedure was protested on the 
basis that it permitted selection of the low bidder to be controlled by 
manipulating the selection of alternates after the opening of bids. 
In that case, B~148333, our Office responded to the protest in decision 
of April 9, 1962, as follows: 

* * * Such an election by the contracting agency is not improper. Require- 
ments that contracts for public work be let to the lowest bidder are not violated 
when specifications are drawn for different work, bids are sought on different 
bases, and a choice is not made by the contracting officials until after all the bids 
are opened. 43 Am. Jur., Public Works and Contracts, §37; 10 McQuillin, 
Municipal Corporations § 29.55 (3rd ed.) ; Cohen, Public Construction Contracts 
and the Law, § 2.14. 

Also, in accord, see B-157227, August 18, 1965. 

However, while in view of our position in the cited decisions, our 
Office would deny Dinger’s protest on the first count, we are con- 
strained to sustain the protest on the second count. The basis for 
sustaining the protest is that the Federal Procurement Regulations 
(FPR) provide in section 1-2.207(d) that “No award shall be made on 
the invitation unless such amendment has been issued in sufficient time 
to permit all prospective bidders to consider such information in sub- 
mitting or modifying their bids.” While it may be that six bidders 
were able to receive and acknowledge all four amendments prior to bid 
opening, it is observed that they were not located as far from the bid 
opening site as was the protestant. In any event it is not considered 
significant that some of the prospective bidders had ample time to 
acknowledge the amendments since the language in FPR is specific 
that amendments are to be issued in sufficient time that “all” prospec- 
tive bidders will have sufficient time to consider the amendments in the 
preparation or modification of their bids. The issuance of amend- 
ments providing a little more than 2 working days, or less, for the 
receipt in a place much removed from the issuing office, and for con- 
sideration in that place and for return of an acknowledgment in time 
before bid opening, is not the sufficient time required to be accorded to 
all prospective bidders by FPR. The report of April 15 seems pre- 
pared to admit this, but suggests that in view of the April 1 deadline 
toward which the contracting office was working and the number of 
bids received the situation should be treated as extenuating. How- 
ever, the FPR is specific and mandatory that no award shall be made 
where sufficient time was not provided and no exception is provided 
therein for the circumstances related. 

Accordingly, no awardshould be made under the subject invitation. 
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[ B-158810 J 


Witnesses—Hearings v. Investigation Proceedings 


Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony at proceedings 
to enable the Internal Revenue Service to determine the tax liability of a tax- 
payer may not be paid the fees and travel expenses authorized by 5 U.S.C. 
95a—the Administrative Expenses Act of 1946—for witnesses subpoenaed to ap- 
pear at departmental hearings, a section 7602 investigation not constituting a 
hearing within the meaning of 5 U.S.C. 95a, notwithstanding two district court 
cases to the contrary, and the section 7602 proceedings, informal and private 
and having no parties, but designed to obtain information to enable the Internal 
Revenue Service to reach conclusions concerning a taxpayer’s liability that he 
is free to contest, not meeting the criteria of a hearing, which involves parties, 
tries issues of law and of fact, and takes action that may materially affect the 
rights of the parties, absent further judicial precedent, 5 U.S.C. 95a may not be 
relied upon as authority for the payment of mileage and witness fees to persons 
summoned for testimony pursuant to 26 U.S.C. 7602. 


To the Commissioner, Internal Revenue Service, April 26, 1966: 


By letter of March 28, 1966, CP :BLM, the Assistant Commissioner 
(Compliance) requested our opinion respecting the authority of the 
Internal Revenue Service under section 10 of the Administrative Ex- 
penses Act of 1946, 60 Stat. 809, 5 U.S.C. 95a, to pay fees and travel 
expenses to witnesses who appear pursuant to summonses issued 
under section 7602 of Title 26, United States Code. The cited statu- 
tory provisions are as follows: 

Title 26: 


§ 7602. Examination of books and witnesses. 

For the purpose of ascertaining the correctness of any return, making a return 
where none has been made, determining the liability of any person for any in- 
ternal revenue tax or the liability at law or in equity of any transferee or 
fiduciary of any person in respect of any internal revenue tax, or collecting any 
such liability, the Secretary or his delegate is authorized—— 

(1) To examine any books, papers, records, or other data which may be rele- 
vant or material to such inquiry ; 

(2) To summon the person liable for tax or required to perform the act, or 
any officer or employee of sueh person, or any person having possession, custody 
or care of books of account containing entries relating to the business of the 
person liable for tax or required to perform the act, or any other person the Sec- 
retary or his delegate may deem proper, to appear before the Secretary or his 
delegate at a time and place named in the summons and to produce such books, 
papers, records, or other data, and to give such testimony, under oath, as may be 
relevant or material to such inquiry ; and 

(3) To take such testimony of the person concerned, under oath, as may be 
relevant or material to such inquiry. 


Title 5: 


: § bo Same; government officers and employees attending department 
earings. 

Whenever a department is authorized by law to hold hearings and to subpena 
witnesses for appearance at said hearings, witnesses summoned to and attending 
such hearings shall be entitled to the same fees and mileage, or expenses in 
in the case of Government officers and employees, as provided by law for 
witnesses attending in the United States Courts. 


The Assistant Commissioner points out that the Internal Revenue 
Service issues a large number of summonses each year but does not 
pay either witness fees or travel expenses in connection with appear- 
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ances pursuant to such summonses, on the ground that a summons 
under section 7602 is for investigative purposes rather than for the 
purpose of a hearing within the meaning of section 95a. 

The Assistant Commissioner adds, however, that recently, the United 
States District Court for the Southern District of Florida decided 
two cases involving judicial enforcement summonses issued under 
section 7602 holding that the examinations called for in the summonses 
constitute hearings within the meaning of section 95a and that pur- 
suant thereto the summoned parties are entitled to appropriate witness 
fees upon their appearance. United States v. Martin Lemlich et al., 
No. 65-850-Civ-CF, January 11, 1966; and United States v. Wolff, 
decided on February 10, 1966, case number not stated. It is because 
of these holdings that our opinion has been requested. 

Section 95a speaks of “subpena” and section 7602 of “summons.” 
While there might appear to be a basis for deciding the issue presented 
on the ground that the literal requirement of section 95a in this 
regard is not met under a section 7602 examination, we are not 
disposed to decide the question on such basis since there would not 
appear to be any practical distinction involved in light of the 
enforcement provisions contained in 26 U.S.C. 7604. 

Investigations are usually considered as informal proceedings held 
to obtain information to govern future action and are not proceedings 
in which action is taken against anyone. Investigations have no 
parties, as such, and may properly be held in private. On the other 
hand, in a hearing there are parties, and issues of law and of fact to 
be tried, and at the conclusion of the hearing, action is taken which 
may materially affect the rights of the parties. Hearings are usually 
open to the public. The parties are entitled to be present in person 
and by counsel and to record the proceedings or be provided with a 
record by the hearing body. Jn re Securities and Exchange Com- 
mission (1936) 14 F. Supp. 417, affirmed 84 F. 2d 316, reversed in 
Bracken v. Securities and Exchange Commission, 299 U.S. 504, on the 
ground that the cause had become moot; Woolley v. United States 
(1938) 97 F. 2d 258, 262; Bowles v. Baer (1944) 142 F. 2d 787; Genecov 
v. Federal Petroleum Board (1944) 146 F. 2d 596. 

The proceedings pursuant to examinations under section 7602 as 
we understand them are not easily categorized under the general 
distinctions which have been made between investigations and 
hearings. Section 7602 proceedings are informal and private and 
are designed to obtain information to enable the Internal Revenue 
Service to reach conclusions concerning taxpayer tax liability. 
They do not result in action as such against the taxpayer but rather 
culminate in conclusions on the part of the Internal Revenue Service 
which the taxpayer is free to contest. Yet the proceeding is 
inherently concerned with the rights of a particular taxpayer and 
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it would be unrealistic to consider that his rights are not affected 
by such proceeding notwithstanding the taxpayer may obtain a judicial 
determination with respect to the correctness of the conclusions reached 
by the Internal Revenue Service. For as a practical matter, we 
suspect that in many cases a proceeding pursuant to section 7602 ends 
the matter of a taxpayer’s liability without further formal hearing. 

The legislative history of the act of August 2, 1946, is not partic- 
ularly helpful in resolving the question. See Report and Analysis 
by the [then] Comptroller General of the United States on H.R. 4586, 
79th Cong., at page 8, printed for the use of the House Committee on 
Expenditures in the Executive Departments, 1946; H. Rept. No. 2186, 
May 29, 1946, at page 7; and S. Rept. No. 1636, July 2, 1946, at page 7. 
The subject was covered in hearings on H.R. 4586 before the House 
Committee. At pages 30 and 31 of the printed record of testimony 
the general impression is conveyed that the intent of the provision 
for paying witness fees was in connection with witnesses appearing 
before boards and commissions whose functions are judicial in nature. 
But, admittedly, the record is not precisely clear in this regard as 
evidenced by the following excerpts: 

Mr. ELLIS. You have of course the fundmental consideration that if you 
authorize a department to call a private citizen before it, it may be thought, 
in fairness to the citizen, that he is entitled then to get something for it. 


I do not think now they are paid except in the few special departments that 
have this authority. 


* * * * * * * 

Mr. LAWTON. You are not authorizing them to do anything that they 
do not now have the authority to do. You are taking care of the payment of 
the expenses of the individuals—the ‘individual citizen who is called upon 
to appear before one of these boards or commissions. It is treating him just 
— same as if a court had summoned him. He is bound to come or violate the 

However, regardless of the fact that an examination pursuant to 
section 7602 might reasonably be contended to constitute a hearing 
within general definitions of that term, and notwithstanding the court’s 
conclusions in the cases cited by the Assistant Commissioner, it is our 
opinion that 5 U.S.C. 95a should not be construed as being applicable 
to such examinations. We believe it is significant that some 20 years 
have passed since section 95a was enacted without its provisions having 
been construed as applicable to proceedings of the type covered by 
section 7602. This long period of administrative interpretation with- 
out contest is entitled to great weight. See generally Norwegian Ni- 
trogen Co. v. United States (1933) 288 U.S. 294, 303. Moreover, 
appropriations are made for investigative functions of the Internal 
Revenue Service without any indication so far as we are aware of an 
intention that they be utilized for the payment of mileage and witness 
fees in situations of the kind considered herein. It is significant also 
that the Internal Revenue Code of 1954, enacted subsequent to the 
provisions of 5 U.S.C. 95a, itself provides for the payment of witness 
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fees in conjunction with tax disputes but only with respect to proceed- 
ings before the Tax Court of the United States. 26 U.S.C. 7457. 
Indeed, it would seem that the appeals procedure provided for through 
application to the Tax Court contemplates the very type of hearing to 
which section 95a was intended to apply. Having provided for wit- 
ness fees in Tax Court proceedings, it seems reasonable to conclude 
that the Congress also would have provided for such fees in connection 
with section 7602 summonses if the proceedings thereunder had been 
considered to constitute hearings in the sense intended by section 95a. 

And, finally, we do not view a proceeding under section 7602 as 
giving rise to equitable considerations similar to those which prompted 
the enactment of other provisions of law relating to reimbursing 
witnesses. Each taxpayer is responsible for the correctness of his tax 
return. An examination pursuant to section 7602 is for the purpose 
of enabling the Internal Revenue Service to establish that taxpayers 
have met this responsibility, and if they have not, to establish the ex- 
tent to which they have failed. Section 7602 by its terms applies to all 
returns and to situations where no return has been filed. It would be 
anomalous in the extreme to require that a witness fee be paid to one 
who has been summoned in connection with a failure to fulfill his 
obligation as a taxpayer to the extent of his not having filed returns 
required of him. Nor would there seem to be any equitable cause to 
pay witness fees to a taxpayer who is summoned in connection with a 
failure to fulfill his obligations to some lesser degree. 

It might be urged, though, where a taxpayer is summoned for an ex- 
amination which ultimately discloses that there is no deficiency with 
respect to his tax or where persons are summoned in connection with 
the tax obligations of another, that the equitable considerations under- 
lying enactment of the provisions of section 95a do call for payment of 
mileage and witness fees. We are inclined to the view, however, that 
even in such cases, the burdens involved are to be wholly assumed by 
the affected taxpayer. Section 7605 of Title 26, U.S. Code, limits the 
authority for conducting investigations under section 7602 and pre- 
cludes administrative abuse of the authority thereunder thereby pro- 
tecting taxpayers from unreasonable requirements. And it would not 
seem that the possible necessity for occasionally responding to ex- 
aminations of the kind in question is sufficiently more onerous a burden 
than taxpayers are generally required to bear as to require special 
consideration. 

Accordingly, until such time as further judicial precedent requires 
a reconsideration of our position, it is our opinion that neither the 
provisions of 5 U.S.C. 95a of themselves nor the cases cited by the 
Assistant Commissioner may be relied upon as authority for the pay- 
ment of mileage and witness fees to persons summoned for testimony 
pursuant to the provisions of 26 U.S.C. 7602. Cf. 38 Comp. Gen. 249. 


235-533 O 67 44 
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It follows that the instructions referred to in the Assistant Commis- 
sioner’s letter—based upon the cited cases—for payment of such mile- 
age and fees upon demand should be rescinded. 


[ B-158869 J 


Bids—Buy American Act—Foreign Product Determination 


The steel reinforcing bars used in large concrete structures when manufactured 
in the United States by a Canadian contractor from steel ingots imported from 
Canada, first into billets and then into the bars, are an end product of domestic 
origin under the Buy American Act, 41 U.S.C. 10a-d, notwithstanding the, cus- 
tomary method of producing billets in Canada is a continuous process from 
the raw material through the ingot stage into the billet as an end product, and 
the ingot, the end product of the Canadian manufacturing process, undergoing 
substantial physical changes during conversion in the United States into billets 
is a component of the reinforcing bars, and two manufacturing processes taking 
Place in the United States, the bars are of domestic origin, meeting the 
description in subparts 1-6.1 and 1-6.2 of the Federal Procurement Regulations 
that an end product is domestic in origin if manufactured in the United States 
and the cost of components manufactured in the United States exceeds 50 percent 
of the cost of all its components. 


To the Secretary of the Interior, April 27, 1966: 


We refer to a letter dated April 1, 1966, with enclosures, requesting a 
decision concerning the applicability of the Buy American Act (41 
U.S.C. 10a-d). 


Your Department reports that a Canadian contractor proposes to 


build a steel mill near Spokane, Washington, for the purpose of manu- 
facturing steel reinforcing bars suitable for use in large concrete 
structures. The contractor proposes to use steel ingots manufactured 
in Canada and delivered to Spokane, where it will manufacture the 


ingots into billets and then into reinforcing bars. Manufacture at 


the Spokane plant of the ingots into billets and then into reinforcing 
bars will be a continuous process, differing from the usual practice of 
manufacturing the ingots into billets and then at a later date manu- 


facturing the billets into reinforcing bars. The contractor expects 


to sell reinforcing bars to your Department. 


A question has arisen whether reinforcing bars so produced may be 
considered a domestic product under the Buy American Act. Manu- 
factured articles are domestic in origin under that act if they have 


been manufactured in the United States “substantially all from 
articles, materials, or supplies mined, produced, or manufactured, as 
the case may be, in the United States.” In the case of manufactured 
products, the act is applied to the end product itself and to the com- 
ponents directly incorporated in the end product but is not applied to 
the supplies that are used in the manufacture of any such component. 
Thus an end product is domestic in origin if it is manufactured in the 


United States and the cost of its components which are manufactured 
in the United States exceeds 50 percent of the cost of all its com- 
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ponents. Subparts 1-6.1 and 1-6.2 of the Federal Procurement Regu- 
lations. 

Your Department concludes that the reinforcing bars would be of 
domestic origin if the company followed the customary practice of 
manufacturing the ingots into billets and then at a later date manu- 
factured the billets into reinforcing bars. You state “* * * that 
the same result should obtain when the manufacturing process is con- 
tinuous, that is, from ingot to billet to reinforcing bar, because the 
component of the reinforcing bar is the billet.” Our views are re- 
quested. 

Under the proposed plan of manufacture the billet and the rein- 
forcing bar will be manufactured within the United States while the 
ingot will be foreign manufactured. 

The Federal Procurement Regulations define a “component” simply 
as any article, material, or supply directly incorporated in the end 
product. FPR 1-6.101(b) and 1-6.201(c). In other words, a com- 
ponent is something directly used in the manufacture of the end 
product. An example of the Buy American Act application is given 
in the Armed Services Procurement Regulation in effect prior to the 
date of Executive Order No. 19582(1954). The then regulation stated 
that in the procurement of clothing, the Buy American Act would 
apply to the clothing itself and to the cloth used in the manufacturing 
of such clothing, but would not apply to the yarn used in the manu- 
facture of the cloth. See ASPR 6-103.2 dated June 1, 1950. 


e It is reported that in the steel industry the reinforcing bar normally 
1 is manufactured directly from the billet. Consequently, your Depart- 
P ment regards the billet as the component of the reinforcing bar. We 
t agree that it should be so considered. 
! The more important question, it seems to us, is whether the billet 
f should be considered to have been manufactured in the United States. 
= The customary method of producing billets is a continuous process 
S from the raw materials (iron ore and/or scrap) through the ingot stage 
into the billet as an end product. In the proposed method of opera- 
e tion this process will be divided into two stages with the ingot as an 
L- end product of Canadian manufacture. There is a great difference 
e in the physical characteristics of an ingot and a billet. The granular 
n structure of an ingot is such that it is brittle and has little of the tensile 
AS strength for which steel is noted. When an ingot is heated sufficiently 
d to become malleable and is subjected to rolling, the granular structure 
- is so changed that the resulting product (billet, bloom, or slab) has 
LO great tensile strength and increased ductility. 
t. The process of converting ingots into billets involves the use of 
ie heating ovens and heavy machinery. This, with the fact that the 
od 


material being treated undergoes substantial changes in physical 
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character, is convincing evidence, we think, that it constitutes a manu- 
facturing process within the meaning of the Buy American Act. 

We conclude, therefore, that two manufacturing processes will take 
place within the United States under the proposed method of making 
steel reinforcing bars, and the bars should be considered to be of 
domestic origin. 


[ B-158844 J 


Appointments—Acceptance Requirement—Holiday Prior to First 
Workday 


An appointment alone not establishing an employment relationship, the entitle 
ment of a new appointee to compensation for a holiday on which no service is 
performed dependent on whether at the time of the holiday the appointee holds a 
position with the United States requires acceptance of the appointment by verbal 
affirmation, taking the oath of office, assumption of the duties of the position, or 
by some other overt act; therefore, under appointments effective Sunday, the day 
preceding a holiday, appointees who do not report for duty or take the oath of 
office until the Tuesday following the holiday may be paid for the holiday if 
evidence establishes the actual acceptance of the appointment, either verbally or 
otherwise on Sunday, notwithstanding the employee did not take the oath of office 
and report for duty until Tuesday. 


To the Administrator, Federal Aviation Agency, April 28, 1966: 


On March 30, 1966, you requested our decision concerning the 
authority for an appointing official of your Agency to suspend the 


pay status of new appointees until the Tuesday following a Monday 
holiday in cases where such employees have been appointed to the 
positions effective Sunday, the day preceding the holiday, but did not 
report for duty or take the oath of office until the Tuesday following 
the Monday holiday. 

The entitlement of a new appointee (under the circumstances related 
above) to pay for a holiday on which he performs no service is de- 
pendent, in the first instance, upon whether at the time of the occur- 
rence of such holiday he in fact holds a position under the United 
States. The appointment alone does not vest him with the position. 
Before an employment relationship is established there must have 
been an acceptance of the appointment. The acceptance may be made 
by verbal affirmation; taking the oath of office; assumption of the 
duties of the position or by some other overt act. 

While the first paragraph of your letter says the employees indi- 
cated their acceptance of the appointment on Sunday, the manner of 
such acceptance is not specified. 

If in fact there is evidence which establishes that any particular 
employee actually accepted the tendered appointment, either verbally 
or otherwise on Sunday, then he would be entitled to pay for the 
Monday holiday notwithstanding that he did not take the oath of 
office and report for duty until Tuesday and there would be no admin- 
istrative discretion to deny him pay for the Monday. 
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Mileage—Military Personnel—Release From Active Duty—To Place 
From Which Ordered to Active Duty—Enlisted v. Officer Status 


A Navy enlisted member reporting as an Officer Candidate Seaman Apprentice 
from Denver, Colorado, to Newport, Rhode Island, where he remained upon being 
commissioned an ensign, Naval Reserve, until released under orders evidencing 
he was ordered to active duty as an officer from Meriden, Connecticut, his home 
of record at that time, is entitled to a mileage allowance to Denver, the place 
he entered on active duty as an enlisted man, pursuant to paragraph M4157 of 
the Joint Travel Regulations providing a travel allowance from a last duty station 
to home of record or place from which ordered to active duty and paragraph 
M4157 authorizing travel of dependents, and the military installation at which 
the status of the member changed from an enlisted man to a commissioned officer 
having no relationship to his home or place from which he entered the service 
from civilian life, the officer denied an opportunity to elect mileage from the place 
ordered to active duty in an enlisted capacity may have his travel allowance 
adjusted on the basis of an election to be paid mileage to Denver. 


To R. G. Pistner, Department of the Navy, May 2, 1966: 


Further reference is made to your letter dated October 20, 1965, 
requesting a decision as to whether additional mileage allowance is 
payable to Lieutenant (jg) John S. Rebstock, Jr., 645987, USNR-R, 
from Newport, Rhode Island, to Denver, Colorado, upon release from 
active duty. The request for decision was assigned Control No. 65-36 
by the Per Diem, Travel and Transportation Allowance Committee. 

By orders dated June 10, 1960, addressed to the member as Officer 
Candidate Seaman Apprentice and mailed to him at 2543 South 
Lincoln, Denver, Colorado, he was directed to report to Naval Schools 
Command, Newport, Rhode Island, on August 22, 1960, for indoctrina- 
tion. The orders provided further that upon satisfactory completion 
of the prescribed period of indoctrination, the member would be ap- 
pointed ensign, Naval Reserve. It is reported that on March 3, 1961, 
he was commissioned an ensign and ordered to active duty at Newport, 
Rhode Island. By 1st indorsement dated December 21, 1964, on orders 
of November 4, 1964, he was released from active duty, December 21, 
1964, paragraph 4 of those orders stating that according to his service 
record, he was ordered to active duty (as an officer) from Meriden, 
Connecticut, his home of record at the time was Meriden, Connecticut, 
and that he elected mileage to his home of record, Meriden. He was 
paid mileage allowance from Newport to Meriden. In letter dated De- 
cember 24, 1964, from the Chief of Naval Personnel to Commanding 
Officer, U.S.S. Mitscher (DL 2), FPO, New York, New York, it is 
stated, however, that Navy records show that place from which the 
member was ordered to active duty is Denver, Colorado, rather than 
Meriden and that his service record should be corrected accordingly. 
By letter dated December 28, 1964, the Chief of Naval Personnel 
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advised the member that his home of record was Meriden but that he 
was entitled to elect travel and transportation allowances to either his 
home of record, Meriden, Connecticut, or the place from which he was 
ordered to active duty, Denver, Colorado. 

Your question is whether travel allowance for such member will be 
determined on the basis of place he entered on active duty as an en- 
listed man (Denver, Colorado) or the place where he was commissioned 
and ordered to active duty as an officer (Newport, Rhode Island). 
You say your doubt in the matter is based on what you believe to be a 
disparity between our decision of July 9, 1957, B-130765, and our deci- 
sions of September 8, 1954, B-120297, and November 26, 1962, 
B-150203. 

The transportation and travel allowances of members of the armed 
services and their dependents upon permanent change of station in- 
cluding the change from last station to home are governed by the Joint 
Travel Regulations promulgated by the Secretaries pursuant to 37 
U.S.C. 404 and 406. Paragraph M4157 of the regulations provides 
for travel allowance for the member from last station to home of record 
or place from which he was ordered to active duty. This provision 
simply repeats the provisions of 37 U.S.C. 404(a)(3). Paragraph 
M7009 of the regulations provides that upon the member’s release from 
active duty he is entitled to transportation or reimbursement for travel 
performed by qualified dependents from last station to place of resi- 
dence not to exceed the place selected by the member for his travel 
allowance under paragraph M4157 of the regulations. 

The obvious purpose of the provisions in the statute and regulations 
for payment of travel allowances upon separation from the service 
or release from active duty is to provide the means for the return of 
the member and his dependents to his home or to the place at which 
he entered the service from civilian life. Enlisted members of the 
armed services generally who qualify for appointment as commis- 
sioned officers upon successfully completing officer candidate school 
or similar training are discharged from the enlisted status held while 
under instruction and are appointed and ordered to active duty as offi- 
cers. The military installation at which a member’s status is changed 
from that of an enlisted man to a commissioned officer normally would 
bear no relationship to his home or the place at which he entered the 
service from civilian life. Consequently, a return to such installation 
upon subsequent separation from active service would not accomplish 
the statutory purpose, and paragraph M4157-4 of the Joint Travel 
Regulations provides that the service performed subsequent to such a 
separation from the service for the purpose of continuing on active 
duty in another status is, so far as travel rights are concerned, merely 
a continuation of the prior period of service, and that the member’s 
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home of record and place from which ordered to active duty at the 
time of entry into such prior service period will be used to determine 
entitlement to travel allowances for travel upon his next separation 
from active service. These provisions are in consonance with practices 
approved by decisions of this Office as indicated in our decision of 
September 8, 1954, B-120297, which you cite. Based on the foregoing, 
since the place from which Lieutenant Rebstock was ordered to active 
duty in his enlisted capacity was Denver and his service was continuous 
until his release from active duty, he was entitled to mileage to that 
place or to his home of record, Meriden, Connecticut, whichever he 
might elect. 

On the indorsement of December 21, 1964, to Lieutenant Rebstock’s 
orders it is stated “I hereby elect mileage allowance to Meriden, Con- 
necticut, via privately owned automobile.” Neither the law nor the 
regulations require that the member be paid a travel allowance upon 
release from active duty in excess of that based upon his election, or 
that adjustments be made to assure that a greater distance which could 
have been elected be used as a basis for computing the allowance in 
all cases. However, since it appears from the record that Lieutenant 
Rebstock may not have been afforded an opportunity to make an elec- 
tion to be paid mileage to Denver, at the time of his release from active 
duty because of an assumption that for such purpose the place from 
which he was ordered to active duty and the home of record were both 
Meriden, the travel allowance may be adjusted on the basis of an 
election to be paid mileage to Denver. 

Accordingly, payment of the voucher (returned herewith together 
with supporting papers) is authorized. 

The decisions referred to in your letter as giving rise to some ques- 
tion of entitlement in this type of case involved questions of entitle- 
ment to transportation of dependents upon entry into service and not 
upon release from active duty. We do not, however, view them as in 
conflict with the rule stated in the decision of September 8, 1954. 
Under the facts in each of those decisions as we understood them, the 
dependents were not authorized to travel on the basis of the enlisted 
status and did not depart from home until after the members had been 
commissioned and ordered to active duty as officers. In each case we 
held that reimbursement was authorized for the travel actually re- 
quired pursuant to the orders; that is, from home to permanent duty 
station. If, in either case, our understanding of the facts was incor- 
rect and the dependents were located at some place other than the home 
when the officers were commissioned and ordered to active duty, re- 
imbursement for travel of the dependents would be authorized from 
the place where they were located to permanent duty station, not to 
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exceed the greater of the distances from home, or from the place 
from which the member was ordered to active duty as an officer, to 
permanent duty station. 

In transmitting your letter the Comptroller of the Navy, by second 
indorsement of November 1, 1965, asked, in the event it is decided that 
Newport, Rhode Island, is the “place from which ordered to active 
duty,” whether newly commissioned officers may establish for travel 
allowance purposes, if otherwise proper, a different home of record 
upon commissioning from that established at time of entering the cur- 
rent tour of active duty as enlisted members. Since we have concluded 
that Denver and not Newport is regarded as the place from which 
Lieutenant Rebstock was ordered to active duty for the purpose of 
computing his mileage allowance upon release from active duty no 
answer to that question would appear to be required. 


[B-158566] 


Military Personnel—Reserve Officers’ Training Corps—Travel 
Time to Training Areas—Pay and Allowances 


Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons enrolled in the 
advance training program prescribed by 10 U.S.C. 2104, receiving scholarship 
assistance pursuant to the Reserve Officers’ Training Corps Vitalization Act 
of 1964, who as members of a Senior Reserve Officers’ Training Corps participate 
in the field training and practice cruises provided by section 2109 are not entitled 
to pay and allowances for travel time to and from summer training, the 1964 
act amending 37 U.S.C. 209(c) to authorize pay to the members of the Corps 
while “attending field training or practice cruises,” using language substantially 
the same as that used in the prior authority for training under which active 
duty pay for travel to and from training was not paid is to be given the same 
application absent an indication in the 1964 act that pay for travel was intended, 
therefore, pay may be authorized only from the day of arrival at the camp or 
practice cruise to the day of relief from duty: however, the payments made to 
Naval Reserve Officers’ Training Corps students pursuant to regulation after 
enactment of the 1964 act approved October 13, 1964, until April 26, 1965 will not 
be questioned. 


To the Secretary of Defense, May 2, 1966: 


Reference is made to letter of February 17, 1966, from the Assistant 
Secretary of Defense (Comptroller), requesting a decision as to wheth- 
er a person appointed a cadet or midshipman under the provisions of 
10 U.S.C. 2107, or a person enrolled in the advanced training program 
under 10 U.S.C. 2104, is entitled to pay and allowances for travel time 
to and from summer training duty. 

A discussion pertaining to the question is set forth in Committee 
Action 373 of the Department of Defense Military Pay and Allow- 
ance Committee. 
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The 4-year Reserve Officers’ Training Corps program with scholar- 
ship assistance for specially selected students of colleges and univer- 
sities was established for the Department of the Navy by the act of 
August 13, 1946, 60 Stat. 1057, 10 U.S.C. 6903 (1958 Ed.). Under its 
provisions as contained in 10 U.S.C. 6904 prior to the repeal of that 
section by the Reserve Officers’ Training Corps Vitalization Act of 
1964, Public Law 88-647, approved October 13, 1964, 10 U.S.C. Prec. 
2031 note, eligible students were enrolled in the officer candidate train- 
ing program and appointed as midshipmen in the Naval Reserve and 
paragraph 044804-1-a, Navy Comptroller Manual, provided prior to 
change 133, dated April 26, 1965, that these Regular Naval Reserve 
Officers’ Training Corps students, while members of the Naval Re- 
serve on active duty or training duty were entitled to active duty pay 
including the days they were in a travel status under orders to and 
from such duty. Change 133 changed the regulation to provide that 
active duty pay is not payable for travel to and from training duty. 

The Reserve Officers’ Training Corps program which was in effect 
prior to the 1964 statute, applicable to the Army and the Air Force 
under chapters 405 and 905 of Title 10 of the U.S. Code and to the 
Navy under the provisions of 10 U.S.C. 6901, provided for training 
camps for college and university students who were undergoing ad- 
vanced training. Regulations issued under section 6901 were to con- 
form to chapter 405. Provisions were contained in 10 U.S.C. 4385-c 
for the Army and in section 9385-c for the Air Force that students 
authorized to attend the advanced training camps were entitled to pay 
as provided for enlisted members in pay grade E-1 (under 4 months) 
while attending that camp or while training at the camp. Paragraph 
44804-2-a, Navy Comptroller Manual, in effect during that period 
provided that these students, called “contract students” who were 
enrolled in the third or fourth year of training (having established 
credit for the first and second years) would be entitled to active duty 
pay at the rate authorized for enlisted members in pay grade E-1 
(less than 4 months’ service) while embarked for a practice cruise or 
during a training period. Active duty pay was not authorized for 
days such personnel were in a travel status under orders to and from 
such duty. The regulations of the Department of the Army (para- 
graph 21-2a(1), Army Regulations 37-104 (1957 Ed.)) and of the 
Air Force (paragraph 50152-c, Air Force Manual 177-105 (1960 
Ed.)), provided that Reserve Officers’ Training Corps members 
covered by those paragraphs were to be paid active duty pay incident 
to attendance at training camps to begin with the day of arrival and 
end with the day of relief from duty in connection therewith. This 
was based on the phrase contained in former 10 U.S.C. 4385-c and 
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9385-c, that such members would be entitled to pay “while attending 
that camp * * *” or “while training at the camp * * *.” Compare 
30 Comp. Gen. 445 at page 446. 

One of the purposes of the Reserve Officers’ Training Corps Vitaliza- 
tion Act of 1964, as indicated in its legislative history, was to establish 
for all the military departments a 4-year program with scholarship 
assistance to college and university students, which prior to that act 
was only maintained by the Department of the Navy under the provi- 
sions of 10 U.S.C. 6904, as well as to maintain the advanced training 
program for other college and university students, formerly authorized 
in chapters 405 and 905 of Title 10, U.S. Code. Accordingly, chapters 
405 and 905 of Title 10, together with sections pertaining to the Naval 
Reserve Officers’ Training Corps in chapter 601 of Title 10, including 
sections 6901 and 6904, were repealed. The new provisions added to 
Title 10 by that act included section 2102 which authorizes the estab- 
lishment of a Senior Reserve Officers’ Training Corps program for the 
purpose of preparing selected students of colleges and universities for 
commissioned service in the Army, Navy, Air Force or Marine Corps; 
section 2104 which provides for advanced training to students who 
were eligible and enrolled for such advanced programs; 2107 which 
provides a financial assistance program by the Secretaries of the vari- 
ous military departments, for the specially selected members of the 
ROTC appointed as cadets or midshipmen as appropriate, in the Re- 
serve of an armed force under their jurisdiction, such members being 
required to participate in that program for a period of 4 years, and 
2109, which provides for field training and practice cruises which mem- 
bers of the programs under section 2104 and 2107 of Title 10 must com- 
plete before they are commissioned. The act also amended 37 U.S.C. 
209, to provide for retainer pay (designated as subsistence allowance 
by Public Law 89-51, approved June 28, 1965) to a member of the 
Senior Reserve Officers’ Training Corps selected for advanced training 
under 10 U.S.C. 2104, except when on active duty, and to a cadet or 
midshipman appointed under 10 U.S.C. 2107, except when on active 
duty. It provides further in subsection (c) that “A member of the 
Senior Reserve Officers’ Training Corps is entitled, while he is attend- 
ing field training or practice cruises under section 2109 of Title 10, to 
pay at the rate prescribed for cadets and midshipmen at the United 
States Military, Naval, and Air Force Academies under section 201 (c) 
of this title. * * *” [Italics supplied. ] 

As indicated above, Change 133, dated April 26, 1965, Navy Comp- 
troller Manual, Volume 4, chapter 4, prescribed regulations with re- 
spect to the Naval Reserve Officers’ Training Corps to implement the 
Reserve Officers’ Training Corps Vitalization Act of 1964. Para- 
graph 044804-1 was amended to provide that while on active or train- 
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ing duty, regular and contract students will be entitled to the same 
rate of pay prescribed for midshipmen at the Naval Academy but will 
not be entitled to active duty pay while in a travel status under orders 
to and from training duty. See also paragraph 30621-a(2)—b, Army 
Regulations 37-104, (1965 Ed.) and paragraph 80922-b, Air Force 
Manual 177-105 (1964 Ed.). 

Since the 1964 act amended 37 U.S.C. 209(c), to authorize pay to 
members of the Senior Reserve Training Corps while “attending field 
training or practice cruises” under section 2109 of Title 10, U.S. Code, 
which phrase is substantially the same as that used in the former sec- 
tions 4385-c and 9385-c of Title 10, we believe it should be given the 
same application there being nothing in the legislative history of the 
act to indicate that pay for travel time was intended. The other bene- 
fits mentioned in the Committee discussion incident to travel to and 
from training duty have been specifically authorized by the Congress 
and presumably pay for such travel also would have been specifically 
provided for if it had been intended. Accordingly, since members 
appointed as cadets or midshipmen in the Reserve force of a military 
department under 10 U.S.C. 2107 as well as those enrolled in the ad- 
vanced training program set out in 10 U.S.C. 2104, are required to at- 
tend the field training or practice cruises prescribed in 10 U.S.C. 2109, 
pay for such duty is authorized only for the period while actually at- 
tending such field training or practice cruises, that is, from the day of 
arrival at the camp or practice cruise to the day of relief from such 
duty. The question presented is answered in the negative. 

While active duty pay for travel time to and from training duty has 
not been’ authorized for ROTC students after enactment of Public 
Law 88-647, approved October 13, 1964, paragraph 044804-1la of the 
administrative regulations, cited above, continued to provide for such 
pay for Regular NROTC students until April 26, 1965, and we will not 
question payments made prior to that date which were made on the 
basis of such regulations. 


[B-158763] 


Bids—Mistakes—General Rule 


Under an invitation providing for a bidder to waive a portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would result in 
a bid price reduction, the contract price to exclude any correction that exceeds 
the amount waived, an amount that is evaluated in determining the low bid, a 
small business concern that confirmed its low bid after denial of a bid correction 
for an omitted item of undetermined cost, may not be allowed a claim made 13 
months after award in an amount larger than that originally presented, the 
waiver clause not having changed the rules that to correct a bid mistake, the 
bid actually intended must be established, and if only the evidence of an error is 
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alleged, withdrawal of the bid is authorized, and the low bid having been veri- 
fied prior to award, the contractor is precluded from recovery, and a small busi- 
ness status does not entitle the low bidder to preferential treatment, the Small 
Business Act indicating no intent to abrogate legal principles in the settlement 
of contract claims from small business concerns. 


To Schuchert, Schuchert & Sheerer, May 2, 1966: 


Reference is made to your letter of March 16, 1966, with enclosures, 
claiming that, because of an error in bid, Tri-W Construction Co., 
Inc., is entitled to additional compensation under Department of the 
Army contract DA-36-058-CIV ENG-60-282 awarded June 30, 1960. 

The invitation for bids upon which the contract is based solicited 
bids for the construction of Erie Railroad structures 4 and 5 and ap- 
purtenant work at Shenango River Reservoir, Pennsylvania. The bid 
form upon which bidders were requested to submit bids included a 
statement that the bidder— 


* * * agrees that the following clause shall apply: 
Mistakes in Bids. The bidder hereby waives that portion of any alleged mis- 
take or mistakes in his bid which falls within the following amounts: 
If bid is $250,000 or less—5% of the bid; 


If bid is more than $250,000 and less than $500,000—$12,500 plus 4% of the 
bid over $250.000 ; 


If bid is $500,000 or more, and less than $1,000,000—$22,500 plus 3% of the 
bid over $500,000 ; 
If bid is $1,000,000 or more—$37,500 plus 2% of the bid over $1,000,000. 


In cases where the allegation of mistake exceeds the above waived amounts 
and the requests for correction is allowed, such amount will be excluded from the 
contract price; however, the amount waived as provided herein will not be de- 
ducted for the purpose of evaluating bids to determine the low bidder. 

The above waiver does not apply to any clerical mistake which is obvious or 
apparent on the face of the bid including but not limited to (1) a mistake in the 
extension of unit price or prices; (2) a mistake in totaling the sums of various 
bid items; (3) obviously misplaced decimal point or (4) failure to insert the 
unit price where amount intended can be determined from face of bid. 

This clause is not applicable to allegations of mistakes which, if allowed, 
would result in a reduction in the bid price; 

The bid from Tri-W in the amount of $872,403.50 was the lowest 
bid received in response to the invitation for bids. The balance of 
the bids ranged from $1,009,497 to $1,369,704.18. 

After the bid opening on June 28, 1960, an officer of Tri-W informed 
a representative of the bid opening office by telephone that the com- 
pany made a $57,720 error in its bid in that it failed to include anything 
in its price for erecting steel in items 42a and 42b. The Government 


representative advised the company officer of the error in bid pro- 
cedures and the latter stated he would later advise as to Tri-W’s inten- 
tion in that regard. When the Government representative did not 
hear from the company officer by the next morning, he called to inquire 
what the company planned to do. The company officer reiterated 
that an error in bid had been made but that the company wanted the 
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job and that it believed that the situation could be worked out. Sub- 
sequently, the same day, the company officer, accompanied by another 
officer, met with the District Counsel of the contracting office and 
discussed the Tri-W situation. They showed the Counsel a letter that 
had been drafted concerning the error and inquired what would 
occur if it were submitted. The Counsel advised that if the letter 
were submitted the Tri-W bid would probably be disregarded, but that 
correction probably would not be allowed because the intended amount 
of the Tri-W bid could not be determined. The company officers 
stated that, mistake or not, the company had a bid on which it could 
make a profit and they did not want the bid disregarded. Later that 
day, there was received from the company a telegram as follows: 

* * * WE HEREBY CONFIRM OUR BID DATED JUNE 28 1960 AND 

ACCEPT A CONTRACT FOR THE BID PRICE OF $872403.50 RE RAILROAD 
STRUCTURES SHENANGO RESERVOIR. 
The next day, at a preaward conference, the company officers said the 
bid had been rechecked and they reaffirmed the willingness to accept a 
contract for the bid price of $872,403.50. In addition, Government 
representatives discussed all major aspects of the work with the com- 
pany officers and, in each instance, they received assurance from the 
officers that the company could perform at the bid price. At the close 
of the meeting, the contract was awarded to Tri-W. 

Thirteen months later, by letter of July 31, 1961, the contractor 
filed a claim with the contracting office for $123,042 for an error in bid 
consisting of the original $57,720 error alleged and other costs alleged 
to have been omitted in computing the bid for items 42a and 42b. 

The claim for correction was denied on March 14, 1962, and again 
in February 1966. The origina! disallowance held that the contractor 
had affirmed the contract in all its terms and waived whatever rights 
it might otherwise have had. The second disallowance, in affirming 
the first, held that the contracting officer fulfilled his responsibility 
by obtaining a verification of the bid prior to award and that a valid 
and binding contract was consummated by the acceptance of the bid. 

You contend that the administrative disposition of the claim was 
incorrect. It is your position that the contracting officer was required 
to make an award to Tri-W regardless of the circumstances and then 
make an adjustment under the “Mistakes in Bids” clause. It is your 
further position that Tri-W was entitled to special consideration in 
the disposition of its claim because the company is a small business 
concern and the Small Business Act, 15 U.S.C. 631, states that it. is 
the policy of the Congress that the Government should aid, counsel, 
assist and protect small business concerns insofar as possible. 

We recognize that a contracting officer is required to request verifica- 
tion of a bid from a bidder before making an award if he knows or 
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should know that a bid is erroneous. If, in response to the contracting 
officer’s request, the bidder verifies the bid, the contracting officer ordi- 
narily is required to consider it for award. If, however, the bidder 
petitions for correction of the bid and is able to establish the bid 
actually intended, the bid may be corrected. Where the evidence only 
establishes that an error was made, but does not establish the bid actu- 
ally intended, the bidder may be allowed to withdraw its bid from 
consideration. These principles are set forth with particularity in the 
subparagraphs of Armed Services Procurement Regulation (ASPR), 
paragraph 2-406 (paragraph 2-405 of the ASPR in effect at the time 
of award). Therefore, your contention that the contracting officer was 
required to make an award to Tri-W without any further considera- 
tion of the situation is incorrect. The “Mistakes in Bids” clause, in- 
cluded in the bid form, makes no reference to the rules which are to be 
applied in determining whether a bid should be corrected, and the 
clause is not considered to have changed those rules. It is to be ob- 
served too that the clause provides that when correction is allowed the 
amount of the error is to be considered a part of the bid price “for the 
purpose of evaluating bids to determine the low bidder.” This indi- 
cates, contrary to your contention, that the contracting officer was 
authorized by the bid form to consider errors in bids before making 
an award and was not restricted to such a consideration until after the 
award was made. Ordinarily, when it is decided that a bid should be 
corrected, the bid is increased by the amount of the correction. The 
“Mistakes in Bids” clause modified this principle only, since the clause 
provides for a deduction from the amount of any correction which 
might be authorized in a bid price. In other respects, the applicable 
rules remain unchanged. Therefore, the verification of the bid by 
Tri-W before the award was made to it was proper and is considered 
to preclude the contractor from recovering on a claim of error made 
13 months after award. The reliance of the contracting agency upon 
31 Comp. Gen. 384, holding that a bidder which verifies its bid prior 
to award is bound to its contract price upon an allegation of error 
after award, was correct. In accord, see 27 Comp. Gen. 17 and 38 id. 
218. 

Moreover, while it is alleged that the Small Business Act requires 
preferential treatment for small business concerns, there is nothing in 
the act which indicates that accepted legal principles are to be abro- 
gated in the settlement of contract claims from small business concerns. 

Accordingly, we conclude that the administrative disallowance of 
the Tri-W claim was correct. 
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([B-158894] 


Equipment—Replacement—Trade-in-Allowances 


A bid that failed to comply with the invitation requirements to include a trade- 
in-allowance for the old equipment veing replaced by the new equipment to be 
purchased, or to submit a cash bid, independent of the trade-in-offer, on the used 
equipment, where acceptance of a guaranteed price made after bid opening for 
the used equipment if placed on sale would make the bid the lowest received, 
was properly rejected, no cash bid having been received, the use of the trade-in- 
method for the disposal of used property, pursuant to regulations issued under 
section 201(c) of the Federal Property and Administrative Services Act of 19, 
obtalus a greater net return, and on the basis of the guarantee of a fixed amount 
upon sale of the equipment, the bid may not be reevaluated after bid opening, 
the guarantee constituting an offer tendered after bid opening, acceptance in 
effect would permit the submission of a second bid after disclosure of all bid 
prices contrary to the well-established principles governing bid procedures. 


To Construction Machinery Company, Div. of Leonard Motor Co., 
Inc., May 3, 1966: 


Further reference is made to a copy of your telegram to Mr. Robert 
Bone, National Park Service, Regional Office, Old Santa Fe Trail, 
Santa Fe, New Mexico, protesting the proposed award of a contract 
to a company other than yourself under Department of the Interior 
invitation for bids No. SWR 33-26, issued by the National Park 
Service, Santa Fe, New Mexico. 

The invitation requested bids—to be opened March 24, 1966—cov- 
ering three items as follows: 

Item No. 1—Front-end loader with bucket 

Item No. 2—Trade-in allowance for used machine 

Item No. 3-—Cash bid for used machine 

On page 4 of the schedule appeared the following notices: 


IMPORTANT : 


The “Trade-in” allowance is to be independent of the quotations made on the 
new Front End Loader, and if the “Trade-in” allowance is accepted, the amount 
quoted herefore will be deducted from the price quoted for the new Front End 
Loader. The “Trade-in” allowance will be contingent upon the contractor being 
awarded the new machine. 


IMPORTANT: 


CASH BID: Bidders are requested to state the amount of CASH OFFERED 
for the equipment described above Not Contingent on Receiving Award for New 


Vehicle. Offers made on CASH BID BASIS are independent of the trade-in 
offers. 
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The following six bids were received in response to the invitation : 


Trade-in 
Front-End Allowance 
Bidders Loader forOld Unit Net Bid 


Contractors’ Equip. $14,999.00 $1,000.00 $13, 999. 00 
Western States Mach.** 16, 000. 00 2, 500. 00 13, 500. 00 
Clark Equip. Co. 17, 787. 60 None 17, 787. 60 
Pacific Trencher* 14, 860. 68 2, 500. 00 12, 360. 68 
Constr. Mach. Co. 13, 955. 05 None 13, 955. 05 
N. C. Ribble Co. 21,360.00 2,061.00 19, 299.00 


*Unacceptable—Bid not responsive to invitation. 
**Lowest net bid. 


It is reported that several days before the date set for opening of 
bids a representative of your company called the purchasing office 
and inquired whether or not a trade-in adjustment or a cash bid for 
the old equipment being replaced was mandatory and that your 
representative was informed that it was not mandatory. 

In a telegram dated March 25, 1966, Mr. Hampton of your firm 
advised the purchasing office that after a telephone conversation with 
Mr. Bone of that office it was his understanding that your company 
could submit a bid on this procurement without offering a trade-in 
allowance for the used equipment. Mr. Hampton also advised the 
purchasing office that if the National Park Service would place the 
used equipment up for sale your company would guarantee that the 
Service would receive a price of at least $1,500 for the machine. 
Acceptance by the National Park Service of your guarantee offer 
would have the effect of making your bid the lowest net bid received 
on the equipment. It is reported that the president of your company 
has alleged that he had interpreted the specifications to mean that 
any offer for trade-in would have no effect upon an award. 

It appears that your Mr. Hampton was misinformed or misunder- 
stood by the procurement officials of the National Park Service. We 
believe that it was the latter. On page 5 of the invitation for bids 
appears the following note: 

The property is being offered in accordance with the exchange/sale provisions 
of the Federal Property and Administrative Act of 1949 as amended. 

Section 201(c) of the Federal Property and Administrative Services 
Act, 1949, as amended, 40 U.S.C. 481(c), provides that any executive 
agency in acquiring personal property may under regulations pre- 
scribed by the Administrator of General Services exchange or sell 
similar items and apply the exchange allowance or proceeds in pay- 
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ment for the new item. Pursuant to this authority the Administrator 
has promulgated regulations governing the exchange or sale of per- 
sonal property for replacement purposes. General Services Admin- 
istration Federal Property Management Regulations, amendment No. 
H-3, February 1965, subpart 101-45.3 Sale of Personal Property, 
provides as follows: 

§ 101-45.305 Exchange or sale of nonexcess personal property for replacement 

purposes. 

This section prescribes policies and methods governing the sale of property 
referred to in section 201(c) of the Act. Sale of personal property in connection 
with the application of the proceeds of sale in the acquisition of similar personal 
property for replacement purposes shall be made only after compliance with 
the provisions of subpart 101-43.2 covering the utilization requirements to be 
met prior to outright sale. 

§ 101-45.305-1 Solicitation of bids. 

The objective shall be to obtain the maximum return to the Government from 
property sold. Therefore, bids shall be solicited except when the items sought 
to be sold may be disposed of without solicitation of bids under applicable laws 
and regulations. 

§ 101-45.305-2 Terms and conditions of sale. 

The terms and conditions of sale authorized in § 101-45.304, as well as methods 
of sale and forms prescribed, shall also be used in the sale of property being 
replaced. Such property will be reported to the appropriate GSA regional office 
for sale unless experience indicates a greater net return can be obtained through 
trade-in. 

It is clear from the foregoing that the objective is to obtain the 
maximum return to the Government from the property sold and that 
where experience indicates a greater net return can be obtained 
through trade-in such method of disposal of the property shall be 
used. In that connection, it appears from the abstract of bids that 
the inclusion of a provision for a trade-in allowance in the subject 
invitation helped the Government to attain a greater net return for 
the property sold since no cash bids for the old equipment were re- 
ceived from any of the bidders under this invitation. It has been 
our consistent position, established well before the enactment of the 
Federal Property and Administrative Services Act, that in order to 
protect the best interests of the Government an agency, when dispos- 
ing of old equipment at the same time new equipment is purchased 
under competitive bidding, must solicit both exchange and cash bids, 
and must make award on the basis of the lowest net cost to the Govern- 
ment regardless of the effect on a particular appropriation or fund. 
21 Comp. Gen. 316; id. 294; 18 id. 227. 

You request that the Government reevaluate your bid and take 
into consideration your willingness to guarantee that the Government 
will receive at least $1,500 for the used equipment upon the sale thereof. 
This, of course, constitutes an offer, other than as set forth in your 
bid, tendered after bid opening. To permit a bidder to lower his bid 
price after bid opening would, in effect, permit the submission of a 


second bid after disclosure of all bid prices contrary to well-established 
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principles governing bid procedures. 34 Comp. Gen. 82; 35 id. 33; 
41 id. 203: B-149165, dated September 4, 1962. Therefore, since your 
offer of a guarantee is tantamount to the submission of a new bid 
after bid opening, it is not proper for acceptance. 

For the foregoing reasons, your protest must be denied. 


[B-157963] 


Post Office Department—Employees—Transfers—Relocation, Etc., 
Expenses 


The return travel expense entitlement of postal employees who are involuntarily 
reassigned to another facility and later retransferred to their original facility 
upon the occurrence of a vacancy is governed by the travel and transportation 
expense authority in section 1 of the Administrative Expenses Act of 1946, 
5 U.S.C. 73b-1, and section 6(a) of the Federal Employees Salary Act of 1965, 
39 U.S.C. 3107, which requires an administrative determination that the transfer 
or relocation is in the interest of the Government and, therefore, if there is an 
administrative determination that the retransfer is in the interest of the Gov- 
ernment, the employee may be allowed return travel and relocation expenses. 


To the Postmaster General, May 4, 1966: 


Your letter of April 18, 1966, reference 800, asks our decision 
whether the Department may pay the traveling and relocation ex- 
penses of postal employees who were first arbitrarily permanently 
reassigned from one facility in the Postal Field Service to another 
facility in such Service, and who are retransferred to their original 
installations in accordance with paragraph B5e(1) of Article XII, 
Reassignments, of the National Agreement between the Department 
and the postal employees. 

Paragraph B5de(5) of the agreement reads in part as follows: 

Employees involuntarily reassigned under 5e.(1) above * * * shall be en- 
titled at the time of such reassignment to file a request to be returned to the 
first vacancy in the level, in the craft or occupational group in the installation 


from which reassigned, and such request shall be honored so long as he does 
not withdraw it or decline to accept an opportunity to return in accordance 


with such request. 

While the quoted paragraph of the agreement entered into under 
authority of Executive Order No. 10988 of January 17, 1962, may 
give rise to employees’ rights to be reassigned to their original installa- 
tions upon the occurrence of vacancies at such places we must, of 
course, look to the applicable statutory authority to ascertain their 
entitlement to payment for their return travel and relocation expenses. 

Authority for the payment of travel, transportation and storage 
expenses of transferred employees is found in 5 U.S.C. 73b-1, which 
provides among other things: “That no part of such expenses * * * 
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shall be allowed or paid from Government funds where the transfer 
is made primarily for the convenience or benefit of the officer or 
employee or at his request * * *.” 

Section 6(a) of Public Law 89-301, approved October 29, 1965, 
79 Stat. 1116, 39 U.S.C. 3107, authorizes the allowance of relocation 
expenses to Postal Field Service employees. That section, in part, 
reads: 


Notwithstanding any other provision of law, each employee in the postal 
field service who is transferred or relocated from one official station to another 
shall, under regulations promulgated by the Postmaster General, be granted the 
following allowances and expenses * * * 


In Postal Bulletin 20518, dated February 24, 1966, regulations were 
promulgated under 39 U.S.C. 3107 which in section ITA.1 provide: 


These provisions apply to each employee who is transferred or relocated in the 
interest of the Government from one installation to another in the Postal Field 
Service or from an installation in the Postal Field Service to the Department. 
The provisions do not apply to an employee transferred or relocated from the 
Department to an installation in the Postal Field Service, or to any employee 
whose change of official permanent duty station is at his own request and for his 
own convenience for personal or other reasons. * * * 


The entitlement of an employee retransferring to his original instal- 
lation to a payment of travel and relocation expenses would therefore 
arise only from an administrative determination that such transfer or 
relocation is in the interest of the Government and not by virtue of 


his request made pursuant to section B5e(5) of the National Agree- 
ment. 

Your letter refers to several matters arising from the relocation pro- 
gram including the possible loss of skilled employees which would 
appear to warrant your conclusion that essentially the retransfers are 
in the interest of the Department notwithstanding that an employee, 
incident to his initial transfer, may have requested that he be returned 
to his original location should a vacancy occur there. 

Therefore, we will interpose no objection to the allowance of travel 
and relocation expenses in such circumstances when it is expressly 
administratively determined that such retransfers are solely or pre- 
dominantly in the interest of the Government. 


[B-158078] 


Sales—Freight, Storage, Etc., Charges—Foreign Excess Property 
Misdescribed 


The demurrage and related costs claimed by a foreign purchaser on a misde- 
scribed shipment of surplus property, which containing explosives was stopped 
in transit by Italian customs officials and police, may not be paid, the property 
offered for sale “as is” and “where is” and described on the basis of the best 
available information, the Government made no warranty, express or implied, 
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as to quantity, kind, character, quality, weight, size, or description, a disclaim- 
er of warranty clause intended to protect the Government from dissatisfied 
buyers by shifting the risk of loss to the buyer, and the claimant having inspected 
the property after being warned that foreign excess property may retain articles 
of an explosive nature for which the Government assumes no liability, and the 
Government having based the property description on the best available informa- 
tion, without extending an express warranty to the purchaser, the claim for ex- 
penses may not be reimbursed. 


To Tattanelli & D’Alesio, May 11, 1966: 


Reference is made to your letter dated February 22, 1966, taking ex- 
ception to the action of our Claims Division in denying your claim for 
243,950 lire ($390.32), to cover demurrage and related costs incurred 
and paid by your shipping agent, Pierucci and Riccioni, as a result of 
the stoppage in transit by Italian customs officials and police of a ship- 
ment containing explosive propellant temperature indicators. 

Invitation for Bids No. 91-600-s-65-20 was issued on November 16, 
1964, by the United States Army Foreign Excess Sales Office, Paris, 
France, and solicited bids for miscellaneous surplus equipment. Items 
72, 73, and 78 are described in the IFB as “Miscellaneous parts for 
cable systems,” “Miscellaneous electrical supplies,” and “Miscellaneous 
electrical equipment,” respectively. Somehow, thirty-two or thirty- 
three 90-mm charged shells containing propellant temperature indi- 
cators became commingled with item 72 for which claimant was the 
high bidder. These items were subsequently shipped to Livorno where, 
during unloading operations, the explosive items were detected by 
Italian customs officials and police and were impounded for 4 days 
(March 20 through March 24, 1965) resulting in demurrage costs and 
related expenses in the amount claimed. Specifically, Tattanelli & 
D’Alesio claim they should be reimbursed these expenses by the United 
States Government inasmuch as United States Army personnel were 
responsible for the erroneous description and shipment of these shells. 
We do not agree that the United States is responsible for these costs. 

There is no question that these items were misdescribed as “thermom- 
eter, powder temperature,” since they also included the shells and 
powder. However, paragraph two of the General Services Adminis- 
tration Form 114-c, General Sale Terms and Conditions, states as 
follows: 


Unless otherwise specifically provided in the Invitation, all property listed therein 
is offered for sale “as is” and “where is.” * * * The description is based on the 
best available information. However, the Government makes no warranty, 
express or implied, as to quantity, kind, character, quality, weight, size, or 
description of any of the property, or its fitness for any use or' purpose. Except as 
provided in Conditions No. 8 and 10, no request for adjustment in price or rescis- 
sion of the sale will be considered. This is not a sale by sample. [Italics 
supplied. ] 


This clause is inserted into sale contracts like the one under considera- 
tion for the protection of the Government. When the Government 
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sells surplus goods it is disposing of a vast assortment of miscellaneous 
articles at the least possible loss. Surplus sales are generally processed 
on a large scale by personnel who seldom have any expertise in the 
particular items which come to them for disposition. Buyers at such 
sales are well aware of the possibility they may purchase property 
which turns out to be of little value or, conversely, they may make a 
very good bargain. The Government, accordingly, protects itself from 
possibly dissatisfied buyers by shifting the risk of loss from itself to 
the buyer by use of the above clause. See Dadourian Export Corpora- 
tion v. United States, 291 F. 2d 178 (1961). The cases generally hold 
that where there is a misdescription of property as a result of a Gov- 
ernment error, but where the IFB contains a disclaimer of warranty 
such as the one above and where the prospective purchaser is urged to 
and does inspect the property before submitting a bid, then the risk of 
loss shifts to the purchaser. See Dadourian Export (supra), Ameri- 
can Sanitary Rag Co. v. United States, 142 Ct. Cl. 293, and Triad Cor- 
poration v. United States, 63 Ct. Cl. 151. In the instant case the 
claimant was urged throughout the invitation to inspect the property 
before submitting a bid. The record discloses the claimant did visit 
the property at Toul (M & M), France, and presumably he inspected it 
to his satisfaction. While there is nothing in the record to affirma- 
tively indicate that the shells were commingled with item 72 at the time 
of claimant’s inspection, we assume this to be the case inasmuch as 
claimant does not contest the point. 

A disclaimer of warranty clause, of course, is not unlimited in effect, 
i.e. it cannot repudiate express warranties nor can it overcome bad 
faith on the part of the seller. Here there were no express warranties 
in the IFB and, since there is no reason to doubt the description was 
based on the best information available to the contracting officer, there 
was no bad faith on the part of the Government. 

Furthermore, the IFB contained Special Conditions, Article L of 
which states as follows: 

Purchasers of foreign excess property are warned that articles of an explosive 
nature may remain in the property notwithstanding the care exercised by the 
Government to remove the explosive articles. The Government assumes no lia- 
bility for failure to exclude any such articles and the Purchaser agrees that the 


Government shall have no liability in connection therewith. This applies espe- 
cially to metal scrap. 


While this was not a sale of metal scrap, still the buyer was again 
warned that there might be discrepancies between the description of 
the property and theactual property. Article “L,” like paragraph two 
noted above, is for the protection of the Government in instances such 
as the one claimant presents. 

In view of the facts and circumstances involved, we must sustain the 
denial of your claim. 
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[B~158478] 
Accountants—Hire—Routine Operations 


The employment of certified public accountant firms to appraise national forest 
timber and to certify that the data analyzed qualifies the timber for sale by the 
Forest Service, a routine operation even though performed by persons of pro- 
fessional qualifications, may be authorized on a temporary basis by the Depart- 
ment of Agriculture under section 706(a) of the Organic Act, 1944 (5 U.S.C. 574), 
without applying the dollar limitation on hiring experts and consultants (5 U.S.C. 
55a) prescribed in the 1966 funds appropriated for the Forest Service, and the 
“labor-hour” type contract—a variant of the time and materials contract—is a 
permissible method of contracting for these professional services pursuant to 
section 1-3.406-2 of the Federal Procurement Regulations, and hourly billing 
rates for applied hours, plus travel and transportation expenses, subject to a fixed- 
maximum limit, is a practicable and feasible method to obtain the desired end, 
the contracting officer to determine the reasonableness of the billing rates and 
time spent on the job. 


To O. G. Brown, United States Department of Agriculture, May 11, 
1966: 


Reference is made to your letter of January 26, 1966, and enclosures, 
requesting an advance decision on the matter of contracting for pro- 
fessional services with Certified Public Accountant firms. 

You state that as a prerequisite to offering national forest timber for 
sale the Forest Service must appraise its value; that this is currently 
done by analyzing data collected from purchasers of national forest 
timber; and, that the success of such analysis is dependent upon your 
knowledge of the contents, accuracy, reliability, and representativeness 
of the data. You further state you propose to contract on a test basis 
with a Certified Public Accountant firm to perform this analysis and to 
issue a certificate stating whether the data examined is qualified for use 
by the Forest Service. The proposed type of contract is the “labor- 
hour” contract as noted in the Federal Procurement Regulations 
(FPR), section 1-3.406-2. The CPA firm would make its time records 
available to substantiate fees which would be based on the following 
per hour schedule: 


Partners $25.00 
Senior Accountants 20.00 
Other Staff 15.00 
Stenographers 5.00 


Specifically, you request that we answer the following questions : 

1. Can we legally contract for services of this nature? 

2. Is the “Labor-Hour” type contract permissible? 

3. If the answer to (1) and (2) is yes, is the proposed method of determining 
reasonableness of billing rate acceptable, and is the proposed method of deter- 
mining time acceptable? 


In regard to the permissibility of contracting for these services, we 
note that under section 706(a) of the Organic Act, 1944 (5 U.S.C. 


574), the Department of Agriculture has authority to employ persons 
or organizations on a temporary basis by contract or otherwise with- 
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out regard to the Classification Act of 1949 (5 U.S.C. 1071 note) 
within the limitations of applicable appropriations. Also, section 15 
of the Administrative Expenses Act of 1946 (5 U.S.C. 55a) is as 
follows: 

The head of any department, when authorized in an appropriation or other 
Act, may procure the temporary (not in excess of one year) or intermittent serv- 
ices of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil-service classification laws (but as to agencies subject to the 
Classification Act of 1949 at rates not in excess of the per diem equivalent of 
the highest rate payable under such Act, unless other rates are specifically pro- 


vided in the appropriation or other law) and, except in the case of stenographic 
reporting services by organizations without regard to section 5 of Title 41. 


Title II of the Department of the Interior and Related Agencies 
Appropriation Act, 1966, 79 Stat. 188, under the heading “‘Adminis- 
trative Provisions, Forest Service” reads in part as follows: 


Appropriations to the Forest Service for the current fiscal year shall be avail- 
able for * * * (b) employment pursuant to the second sentence of section 706(a) 
of the Organic Act of 1944 (5 U.S.C. 574), and not to exceed $25,000 for employ- 
ment under section 15 of the Act of August 2, 1946 (5 U.S.C. 55a) * * *. 

The explanation of the appropriation provision as given on page 
240, Part 2 of the Hearings on the Appropriation Bill before the 
House Committee on Appropriations indicates a purpose to apply the 
dollar limitation only to temporary employment of experts and con- 
sultants under section 15 of the act of August 2, 1946. 

If the services here to be obtained are “consultant,” or “expert,” 
their procurement is subject to the dollar limitation prescribed in the 
appropriation act. However, the supplemental information furnished 
by the Department in connection with this submission indicates that 
the work to be performed by the firms is primarily one of verifying 
data used in appraising national forest timber, following guide lines 
in the Forest Services Handbook. The Department views this work 
as routine in nature, not requiring an expert, and is of the opinion 
that such services are not necessarily expert services because they are 
required to be performed by persons with professional qualifications. 
See our decision in 28 Comp. Gen. 226 toa similar effect. 

On the basis of the information now furnished, we accept the deter- 
mination of the Department as to the routine nature of the work. 
Therefore, the services are to be regarded as being authorized by sec- 
tion 706(a) of the Organic Act of 1944, 5 U.S.C. 574. 

In connection with the method of procurement we note that section 


1-1.301-3, FPR states: 


If the use of formal advertising is not feasible and practicable, purchases and 
contracts for property and services may be negotiated in accordance with the 
detailed requirements and procedures set forth in Part 3 of this chapter. [Italics 
supplied. ] 
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Section 1-3.204 amplifies the above : 


Pursuant to the authority of section 302(c) (4) of the Act (41 U.S.C. 252(c) (4)), 
purchases and contracts may be negotiated without formal advertising if ‘for 
personal or professional services.” 


In accordance with the above authority, your first question is an- 
swered in the affirmative. 


Your next question is whether the “labor-hour” type of contract is 


a permissible method of contracting for these professional services! 
FPR 1-3.406-2 states the “* * * labor-hour contract is a variant of 
the time and materials type contract * * *” which is described in 
FPR 1-3.406-1(a) as providing for the procurement of property or 
services on the basis of direct labor hours at specified fixed-hourly 


rates, which rates include direct and indirect labor, overhead and 


profit. The regulations further provide this type of contract should 
be used only when it is not possible at the time of contracting “to esti- 
mate the extent or duration of the work or to anticipate costs with any 


reasonable degree of confidence and only when close Government sur- 


veillance is maintained over the contractor’s work.” FPR 1-3.406- 
1(b). However this may be, and regardless of the name given to the 
type of contract used, we feel the method proposed in your letter, i.e., 
hourly billing rates for applied hours, plus travel and transportation 


expenses subject to a fixed-maximum limit is a practicable and feasible 


method for this situation. In addition, it is the practice of most CPA 
firms to charge by the hour rather than by the complete job. Accord- 


ingly, we do not object to the method of contracting proposed in your 
letter. 


Finally, in reply to your third question, concerning the reasonable- 


ness of the methods suggested for determining billing rates and time 
spent on the job, this Office feels that it should prescribe no one method 
or means to obtain the desired end, but should allow the contracting 
officer to exercise his sound discretion according to the facts and cir- 
cumstances of the particular situation. Since the fees proposed by 
the test CPA firm seem to be reasonable and comparable to those 
charged by most other CPA firms in the area, we have no objection 
to them. Billing rates and time spent on the job may be determined 
by any reasonable and reliable method which will satisfy the contract- 
ing officer of their correctness. 


[B-158739] 


Travel Expenses—First Duty Station—Service Agreement—Leave 
Without Pay Effect 


An employee who was paid travel expenses to his first post of duty upon signing 
a 12-month employment agreement but who served only 3 months of the agreed 
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service when he was granted leave without pay for educational purposes may have 
the leave without pay period regarded as “in the Government service” as used 
in section 7 of the Administrative Expenses Act of 1946, 5 U.S.C. 73b—3(b), to 
satisfy the 12 months of service requirement and, therefore, recovery of the travel 
expenses to the first duty station is not required. 


To the Secretary of the Interior, May 11, 1966: 


On March 16, 1966, the Deputy Assistant Secretary of the Interior 


requested our decision as to whether the Bureau of Reclamation must 
require a repayment of the funds expended in connection with the 
travel of Mr. John S. Henderson to his first duty station. Mr. Hen- 
derson signed a 12-month employment agreement under Public Law 


86-587, 5 U.S.C. 73b-3(b), but performed only 3 months of active serv- 


ice, although he was on the Bureau’s rolls more than 12 months. 


The Deputy Assistant Secretary's letter and enclosures show that 
travel expenses were paid by the Bureau from Charlotte, North Caro- 
lina, to Boise, Idaho, Mr. Henderson’s first post of duty effective June 


10, 1968. By personnel action August 21, 1963, effective September 
12, 1963, Mr. Henderson was granted leave without pay until June 


15, 1964, described as educational leave to obtain a Master’s degree as 
an industrial engineer. By personnel action dated July 16, 1964, be- 
cause of commissioned active duty in the Public Health Service, the 


Bureau of Reclamation placed Mr. Henderson on military furlough 
beginning June 15, 1964. At the time, it is said, Mr. Henderson was 


informed that, in the event he did not return to duty with the Bureau 
of Reclamation, it would be necessary that he repay the travel expenses 
incurred in conection with his initial appointment. Thereafter, by 


letter of October 13, 1965, Mr. Henderson informed the Boise office that 


he had “elected to pursue a career as a Commissioned Officer with the 

Service” and he requested instructions regarding repayment of the 

travel expenses incurred by the Bureau in his behalf in June 1963. 
The Public Health Service personnel office has informed us that by 


Personnel Order No. 118 dated June 15, 1964, Mr. Henderson was as- 
signed as a Reserve Corps Officer to the Sanitary Engineering Center, 
Cincinnati, Ohio, but subsequently Mr. Henderson became a com- 
missioned officer of the Regular Corps assigned to that center. 

Service in the commissioned corps of the Public Health Service is for 
many purposes regarded as similar to military service. 34 Comp. Gen. 
287. We have held that the term “in the Government service” as used 
in the Administrative Expenses Act of 1946, as amended, 5 U.S.C. 73b— 
3(a), does not include military service. 26 Comp. Gen. 488, at page 
494, answer to question 4. Also, we point out that the agreement of 
April 15, 1963, signed by Mr. Henderson expressly provided for 


“twelve months of service in the Bureau of Reclamation.” 31 Comp. 
Gen. 588. 
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Aside from the foregoing, we note that the period of leave without 
pay granted to Mr. Henderson extended from September 12, 1963, to 
June 14, 1964. Thus, if such period of leave without pay may be added 
to the period of actual service the 12 months’ service requirement will 
have been satistied. The leave without pay status of a civilian em- 
ployee of the United States is partially creditable for certain purposes, 
such as retirement, step increases and leave. See the applicable regu- 
lations of the Civil Service Commission. Also, he remains on the rolls 
of the Federal agency as an employee until separated from the service. 
Under the circumstances we see no reason: why Mr. Henderson should 
not be regarded as “in the Government service” within the meaning of 
the term “in the Government service” as used in 5 U.S.C. 73b-3(b), 
from which the requirement of the agreed period of service in the Bu- 
reau of Reclamation was derived. Therefore, there should be no re- 
covery from Mr. Henderson of the moneys expended in payment of 
his traveling expense to his first duty station with the Bureau. 


[B-158962] 


Bids—Evaluation—Alternate Bases—Failure to Bid on All Bases 


A bidder who failed to bid on one of three alternates covering types of pipe to 
be furnished under an invitation for bridge construction, where no preference is 
expressed giving bidders an opportunity to bid on pipe that would result in the 
lowest cost and the contracting agency an option to accept or reject a bid, has sub- 
mitted a responsive bid, the contracting agency having determined its best in- 
terest will be served by making an award on the items bid upon rather than the 
alternate omitted, any type pipe meeting the needs of the agency; however, al- 
though a bidder is responsive when bidding on at least one alternate where no 
preference is expressed, there is the risk of being nonresponsive should an alter- 
nate not bid upon be selected. 


Bids—Mistakes—Correction—Discrepancy Between Words and 
Figures 


The discrepancies between the written words and the figures inserted in the unit 
column in two alternate bids on pipe to be furnished under an invitation for 
bridge constructicn and providing that “in case of variation, the prices written 
in words shall govern,” where the written figures exceed by 1,000 times the 
normal cost reflected in other bids received and prior contracts, may be viewed 
as clerical errors and not the ambiguities contemplated by the invitation, the 
bid itself ascertaining the intended bid prices, that is, the written words were 
patently in error and the written figures constituted the bid intended, a situation 
contemplated by paragraph 2-406.2 of the Armed Services Procurement Regu- 
lation and section 1-2.406-2 of the Federal Procurement Regulations, and the 
workpapers establishing the figures and not the words were the intended bid 
price, the bid is responsive and may be considered in making an award. 


To Fox and McGregor, May 11, 1966: 


By telefax dated April 15, 1966, as supplemented by your letter 
of April 19, 1966, you protested, on behalf of Allied Contractors, Inc., 
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against the anticipated award of a contract to Draw Construction Co. 
Inc., under Government of the District of Columbia invitation for bids 
No. C-66134-H, issued on March 11, 1966, covering certain construc- 
tion work for the 11th Street Bridge. 

The invitation requested bids on three alternates (A, B and C) 
covering particular types of pipes, and it is reported that the District 
expressed no preference as to any particular type of pipe, but instead 
intended to give bidders an opportunity to bid upon any type of pipe 
which would result in the lowest cost to the District. The invitation 
provided that bidders must fill in the schedule of prices “for all items 
of work.” In this connection, we are advised that while the three 
alternates were listed as separate items, they constituted in fact one 
item of work since only one alternate would be awarded. 

Page one of the schedule of prices provided that : 


ALL PRICES MUST BE WRITTEN IN WORDS AS WELL AS EXPRESSED 
IN FIGURES. IN CASE OF VARIATION, THE PRICES WRITTEN IN 
WORDS SHALL GOVERN. 

Four bids were received and opened on April 7, 1966, and it ap- 
peared that Draw submitted the low total bid in the amount of 
$485,290.95, including alternate “B,” and $482,970.95, including alter- 
nate “C.” It did not, however, submit a bid on alternate “A.” How- 
ever, when the unit prices bid by Draw were reviewed, it was found 
that under alternate “B,” covering 580 linear feet of prestressed con- 
crete pipe, the amount of $79,000 per linear foot was written in words 
in the appropriate column, whereas, the figure $79.00 was entered in 
the unit prices column. The extension of alternate “B” in figures was 
entered as $45,820. Also, in reviewing Draw’s bid for alternate “C,” 
covering 580 linear feet of ductile cast iron pipe, it was noted that Draw 
entered the amount of $75,000 in words in the appropriate column, 
whereas, the figure $75.00 was entered in the unit prices column. The 
extended amount for this alternate was entered as $43,500 in figures. 

If the schedule of prices provision, quoted above, is applied literally, 
the cost of pipe under alternate “B” would be $45,820,000, and 
$43,500,000 under alternate “C,” or about 1,000 times the normal cost of 
pipe as reflected in the other bids received and in prior contracts. We 
have been advised that Draw was apprised of these discrepancies and 
confirmed that its intended bid prices for alternates “B” and “C” were 
$79 and $75, respectively, per linear foot. That these were Draw’s 
intended prices is reasonably established by its workpapers on the job 
advertised. 

You contend that the failure of Draw to bid on alternate “A” ren- 
dered its bid nonresponsive and that Draw’s bid must be evaluated on 
the sole basis of the prices quoted for alternates “B” and “C” as written 
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in words. On these bases you argue that award must be made to 
Allied as the lowest responsive bidder under the invitation. 

With reference to Draw’s failure to bid on alternate “A,” we note 
that special provision 3 of the invitation provided that each bidder 
shall submit bids on all items in the schedule, and that failure to so 
bid will give the District the option to reject the bid. We have held 
that a failure to bid on an alternate, even though required under the 
clear meaning of the invitation, does not render a bid nonresponsive 
with respect to items actually bid upon when, as here, it is administra- 
tively determined that the District’s best interests will be served by 
making an award on the items bid upon rather than the alternate 
omitted. B-147038 dated September 7, 1961; B-149610 dated Decem- 
ber 11, 1962. We have considered the Office decisions cited by you in 
support of your position (39 Comp. Gen. 595; 40 éd. 132, and others). 
These decisions are distinguishable since they involved failures to sub- 
mit information, etc., essential to a proper evaluation, that is, where 
the failures were of substance and not of form. It is interesting to 
note that in 39 Comp. Gen. 595, 597, we stated that “an automatic 
rejection of a bid because of a failure to conform to a purely technical 
or over-literal reading of the stated requirements may be as arbitrary 
as a waiver of nonresponsiveness to a material and substantial require- 
ment.” We feel that since any type of pipe will meet the District’s 
needs and since it has not indicated any preference as to a particular 
type, a bidder would be responsive to those requirements if he bid on 
at least one alternate. In such a case, however, the bidder would run 
the risk that should the District elect to accept an alternate not bid 
upon his bid would then be nonresponsive. See B-136578 dated Sep- 
tember 17, 1958. 

Turning now to the discrepancy between the written words and fig- 
ures in Draw’s bid on alternates “B” and “C,” it is evident that an over- 
literal reading of the invitation language would require that only the 
bid figures in writing be considered. It would be patently absurd and 
inconsistent with the bid itself to view the matter as in the nature of 
a bid ambiguity. We believe that the invitation provision quoted 
above has reference to ambiguities in bids and provides a means 
whereby they may be resolved. But we do not believe that the pro- 
vision should be construed so as to preclude the correction of apparent 
clerical errors. It is not necessary to go beyond the bid itself to ascer- 
tain the intended bid of Draw; that is, the written words were patently 
in error and the written figures constituted the bid intended. This is 
a situation contemplated by paragraph 2406.2 of the Armed Services 
Procurement Regulation and section 1-2.406-2 of the Federal Pro- 
curement Regulations, wherein correction of clerical mistakes apparent 
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on the face of a bid is authorized upon verification by the bidder of 
the bid actually intended. Here, the workpapers submitted by Draw 
in verification of its intended bid prices establish that its per linear 
foot bid was as stated in figures and not in words. To hold otherwise 
would be grossly arbitrary and wholly inconsistent with the bid itself. 

Accordingly, the protest is denied. Appropriate advice is being 
given to the President, Board of Commissioners of the District of Co- 
lumbia, to consider the bid of Draw Construction Co. Inc., in making 
an award under the invitation. 


(B-154459] 


John F. Kennedy Center for the Performing Arts—Building Con- 
struction—Applicability of Federal Procurement Laws 


The John F. Kennedy Center Act, as amended, although imposing no limitations 
or restrictions on the Board of Trustees in constructing the Center, in creating a 
bureau within the Smithsonian Institution to solicit contributions and to con- 
struct the Center for the Institution, an “Executive agency” subject to the Federal 
Property and Administrative Services Act of 1949, requires the General Services 
Administration as agent to construct the Center in accordance with the 1949 act, 
notwithstanding the Board of Regents of the Smithsonian, operating with trust 
funds, is exempt from statutes applicable to Government buildings, the construc- 
tion funds appropriated under the authority of the act of January 23, 1964, amend- 
ing the Center act, being subject to Federal procurement laws, and impracticable 
to obtain competition for the construction of the Center. a contract may be nego- 
tiated under section 302(c) (10) of the 1949 act and section 1.3—210 of the Federal 
Procurement Regulations upon a joint determination by the Board of Trustees 
and the Administration that the use of formal advertising is neither feasible nor 
practicable. 


To the Chairman, Board of Trustees, John F. Kennedy Center for 
the Performing Arts, May 12, 1966: 


We have a letter dated March 1, 1966, from Mr. Ralph E. Becker, 
General Counsel for the Board of Trustees, who requests our advice 
upon the propriety of negotiating a contract for the construction of the 
John F. Kennedy Center for the Performing Arts, rather than pro- 
ceeding by advertisement for bids. Mr. Becker notes that you and 
representatives of the General Services Administration (GSA), which 
agency is said to act as the Center’s agent for the design and construc- 
tion of the building, are members of a Committee to which the Board 
of Trustees has given authority and power with respect to the plans 
of the building, and that the Committee has recommended the contract 
be negotiated rather than advertised. 

Mr. Becker asks if we concur in his opinion that the Trustees of the 
John F. Kennedy Center for the Performing Arts are by the terms 
of the John F. Kennedy Center Act, approved September 2, 1958, Pub- 
lic Law 85-874, 72 Stat. 1698, as amended, excluded from the require- 
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ments of the Federal Property and Administrative Services Act of 
1949, approved June 30, 1949, ch. 288, 63 Stat. 377 (40 U.S.C. 471 note), 
as amended, and are therefore free to negotiate instead of advertise 
the construction contract for the Center building. 

With respect to whether you are free to negotiate instead of adver- 
tise the subject contract, you have submitted at our request letters from 
the Chairmen of the Senate and House Committees on Public Works, 
the Senate Committee on Appropriations, and the House Subcommittee 
of the Committee on Appropriations, before whom you had earlier 
testified that contracts for the Center building would be awarded on 
the basis of competitive bidding, according to standard GSA proce- 
dures. The first two letters indicate that it was not the intention of 
those two Committees to impose a rigid or irrevocable requirement that 
the contract be awarded pursuant to the procedures of competitive 
advertising. The latter two letters reference letters from you to the 
Chairmen which mention the above noted testimony, and ascribe to our 
Office the opinion that on the basis of the present record we would have 
no legal objection to negotiation of the general construction contract 
for the Center building. The Chairmen indicate that under these 
circumstances their Committees have no objection to negotiating the 
subject contract. if our Office has no objection to such procedure. We 
conclude from these four letters that the funds appropriated for the 
construction of the Center building were not intended to be irrevocably 
conditioned upon the use of competitive advertising procedures in 
awarding the contract for such construction. 

Turning to the question whether the John F. Kennedy Center Act 
excluded the Trustees from the requirements of the Federal Property 
and Administrative Services Act, we note that the first-mentioned act 
created a bureau within the Smithsonian Institution, and authorized 
its Board of Trustees to solicit contributions for, and to construct, the 
Center building for the Institution. Section 302 of the Federal 
Property and Administrative Services Act of 1949, as amended, 41 
U.S.C. 252, provides that “Executive agencies” shall make procure- 
ments in accordance with the provisions of title III of that act except 
when the subject title is made inapplicable by other law. Although 
this Office has never ruled upon the question of whether the Smith- 
sonian Institution is an “Executive agency,” we are advised that it is 
the view of counsel in the General Services Administration that the 
Smithsonian Institution is considered an independent establishment in 
the executive branch of the Government, and an “Executive agency,” 
as those terms are used in the Federal Property and Administrative 
Services Act of 1949 and in the Reorganization Plan No. 18 of 1950, 
5 U.S.C. 133Z-15 note. The General Services Administration has 
concluded that its basic authority to act as agent for the Center in the 
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design and construction of the building depends upon the status of 
the Smithsonian Institution as a Federal and an executive agency 
within the meaning of those terms as used in the Federal Property 
and Administrative Services Act of 1949. We see no clear reason to 
disagree with these views, acceptance of which would appear to sup- 
port the conclusion that any contract for construction of the Center 
should be made in accordance with the 1949 act. 

On the other hand, the John F. Kennedy Center Act, as originally 
approved on September 2, 1958, imposed no limitations or restrictions 
on the power of the Board with respect to the manner of carrying out 
its authority to construct what was then referred to as the “National 
Cultural Center.” Section 5(c) of the act, 72 Stat. 1699, the language 
of which section has not been subsequently amended, provides that 
the actions of the Board, including any payment made or directed to 
be made by it from any trust funds, shall not be subject to review 
by any officer or agency other than a court of law. Moreover, in our 
decision of B-145878, dated September 1, 1961, we had occasion to 
consider the unique character and status of the Smithsonian Institu- 
tion, of which the Center is a bureau, and concluded that the dis- 
cretionary powers of the Board of Regents with respect to such 
functions as the management and control of the buildings of the 
Institution, which functions are generally financed with trust funds, 
are not subject to the statutes usually applicable to Government 
buildings. However, prior to the amendment to the John F. Kennedy 
Center Act, approved January 23, 1964, Public Law 88-260, 78 Stat. 4, 
which changed the name “National Cultural Center” to “John F. 
Kennedy Center for the Performing Arts,” the only funds which 
were to be involved in the construction of the building were trust 
funds acquired through public contributions. 

The amendment of January 23, 1964, authorized the appropriation 
of Government funds to the Board, in an amount to match public con- 
tributions up to $15.5 million. You will recall that by letter of No- 
vember 27, 1964, your General Counsel, Mr. Becker, requested the 
decision of this Office as to the period of availability of the funds ap- 
propriated for construction of the Center, stating it to be his opinion, 
as well as that of counsel for the Bureau of the Budget and General 
Services Administration, that the amount appropriated as the Federal 
share of the cost of the Center “is an appropriation for construction of 
a public building which will remain available until completion of con- 
struction in accordance with the quoted statutory provision (31 U.S.C. 
682).” This interpretation, which was accepted and agreed to by our 
decision B-154459, December 9, 1964, appears to be inconsistent with 
the view that the amount appropriated became automatically a part of 
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the trust funds of the Board, subject to its control without review “by 
any officer or agency other than a court of law.” 

Since the Board of Trustees is a bureau within the Smithsonian 
Institution, it would appear to enjoy the same authority as the Institu- 
tion’s Board of Regents with respect to the management and control 
of the Center which it has been authorized to construct for the Institu- 
tion. B-154459, dated October 30, 1964. However, in the absence 
of any contrary provision in the appropriation act, it is our opinion 
that purchases of equipment or facilities for the Institution for which 
funds have been appropriated by the Congress must be made in accord- 
ance with the general provisions of law governing the expenditure of 
appropriated funds. 41 Comp. Gen. 177. The amendment of Janu- 
ary 23, 1964, did not exempt the Board from procurement laws which 
ordinarily apply to the disposition of Government funds. Moreover, 
the report on the subject amendment explained that since the bill pro- 
vided for the expenditure of Federal funds in connection with the 
Center, “it is clear that the Director of the Bureau of the Budget and 
the Comptroller General must and do have authority to examine and 
audit the financial records of the Board for all purposes.” See H. 
Rept. No. 1050, 88th Cong. Therefore, we believe the 1964 amend- 
ment should be construed as modifying the powers of the Board at 
least to the extent of requiring that expenditures involving the $15.5 
million appropriation be in accord with general procurement laws gov- 
erning the expenditure of such funds. 

Mr. Becker asserts that even if the general procurement laws are ap- 
plicable, the subject contract may be negotiated without advertising 
pursuant to section 302(c) (10) of the Federal Property and Admin- 
istrative Services Act of 1949, 41 U.S.C. 252(c) (10), which provides 
for such negotiation where it is impracticable to secure competition. 
In support of such assertion he has submitted numerous reasons why 
negotiation of the contract is desirable. GSA shares this opinion, and 
has supplemented the record to indicate the reasons for its agreement. 

Section 1.3-305(b) of the Federal Procurement Regulations, issued 
in implementation of section 307 of the act, provides that a determina- 
tion and findings on the impracticality of securing competition shall 
set forth enough facts and circumstances to clearly and convincingly 
establish that. the use of formal advertising would not be feasible or 
practicable. To date no determination of findings, as such, has been 
issued but on the basis of the facts, circumstances and conclusions in 
the record submitted to us by your office and the GSA it would appear 
that a substantial basis can be said to exist to justify a determination 
that the use of formal advertising would not be practical. Therefore, 
on the present. record our Office would have no legal basis for ques- 
tioning negotiation of the subject contract under exception 10 of sec- 
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tion 302(c) of the Federal Property and Administrative Services Act 
of 1949 (41 U.S.C. 252(c) (10) ) and section 1.3-210 of the Federal Pro- 
curement Regulations, provided you and your agent in this matter, the 
GSA, issue a joint determination setting forth the facts and circum- 
stances which clearly and convincingly establish that the use of formal 
advertising is neither feasible nor practicable. 

If we may be of any further assistance to you in this matter, please 
do not hesitate to call upon us. 


[B-158725} 


Station Allowances—Military Personnel—Dependents—Arrival at 
Home Port Prior to Vessel 


Naval members of vessels having two rotating crews whose dependents arrive 
overseas between the date of the official announcement of the change in home 
port of a vessel from the United States to an overseas port and the effective 
date of change may not be paid station allowances for dependents under 37 
U.S.C. 405, which while authorizing travel and temporary duty and permanent 
station allowances for members on duty outside the United States, Hawaii, or 
Alaska, considers dependents only for permanent station allowance purposes, and 
although the vessel to which assigned is the permanent post of duty of a mem- 
ber, his permanent station for transportation of dependents and household ef- 
fects is the home yard or port of the vessel, accordingly absent a station outside 
the United States within the contemplation of 37 U.S.C. 405 for entitlement to 
station allowances until a change of home port becomes effective, paragraph 
M4301-—4c of the Joint Travel Regulations may not be amended to authorize sta- 
tion allowances to members for dependents arriving overseas prior to the effective 
date of a home port change. 


To the Secretary of the Army, May 12, 1966: 


Reference is made to letter of March 2, 1966, from the Under Secre- 
tary of the Army forwarded here by the Per Diem, Travel and Trans- 
portation Allowance Committee, Department of Defense, requesting a 
decision whether paragraph M4301—4c of the Joint Travel Regulations 
may be revised so as to authorize station allowances in cases involving 
initial arrival of dependents and/or members overseas when such ar- 
rival occurs between the date of the official announcement of the change 
in home port of a vessel from a port in the United States to an over- 
seas port and the effective date of change of home port. . 

The request for decision was assigned PODTATAC Control No. 66- 
14 by the Per Diem, Travel and Transportation Allowance Committee. 

Section 405 of Title 37, U.S. Code, provides that the Secretaries 
concerned may authorize payment of a per diem, considering all ele- 
ments of the cost of living to members of the uniformed services and 
their dependents, including a cost of quarters, subsistence, and other 
necessary incidental expenses, to such a member who is “on duty out- 
side of the United States or in Hawaii or Alaska,” whether or not he 





235 





533 O - 47 - 46 








690 DECISIONS OF THE COMPTROLLER GENERAL [45 


is in a travel status, except that dependents may not be considered in 
determining the per diem allowance for a member in a travel status. 

In cases involving the arrival of dependents overseas prior to arrival 
of the member, the Under Secretary points out that the current provi- 
sions of paragraph M4301-4c of the Joint Travel Regulations, pro- 
mulgated pursuant to 37 U.S.C. 405, preclude payment of station al- 
lowances prior to the effective date of the change of home port. This 
regulation (paragraph M4301-4c) expressly provides that when an 
old station is in the United States, entitlement will begin on the day 
of arrival of dependents, if on or after the effective date of orders 
directing the change of station, or the date of departure of the mem- 
ber from the United States, whichever is later. In case a vessel having 
a home port or home yard outside the United States is at a port in 
the United States on the date the member reports for duty, the regula- 
tions provide that the date of reporting will be considered to be the 
day of departure from the United States. The Under Secretary 
suggests that this regulation is more restrictive than necessarily re- 
quired by 37 U.S.C. 405 and says it would seem that the Secretaries 
in prescribing the regulations within the intent and scope of the law, 
should be able to cover all situations wherein the assignment of the 
member is of a nature which can be construed as duty outside the 
United States or in Hawaii or in Alaska. 

In support of the need for revising paragraph M4301-4c of the 
regulations, the Under Secretary says that one of the problem situa- 
tions involves a vessel having two crews which rotate at intervals of 
1 to 6 months with both crews being considered on sea duty and 
receiving submarine pay. He points out that the official announcement 
of the prospective change in home port from a port in the United States 
to a specified overseas port was made to the members of the crew over 
2 months prior to the designated effective date of the change. Move- 
ment of the dependents and members of the crew not currently on 
board to the prospective new home port overseas, the Under Secretary 
says, has been directed to be accomplished prior to the effective date of 
the change of home port in order to permit team training in the over- 
seas area prior to arrival of the vessel. The ship, its crew, and their 
dependents, the Under Secretary says, will leave the United States well 
before the arbitrary “effective date” of change of home port and will 
undoubtedly arrive at its new home port overseas prior to the effective 
date. It is stated that the manner and time in which these movements 
are to be made are necessary and are in the best interests of the 
Government. 


The Under Secretary further says that the fact that the designated 
location of a permanent duty station (home port) does not officially 
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change until after the member departs from the old location or after 
his arrival at the new location, in itself, does not appear to require that 
the regulations preclude authorizing station allowances until the date 
that the designated change is official. The proposed revision of the 
regulations, the Under Secretary says, is on the basis that the member’s 
receipt of an official announcement of a prospective change of home 
port of a ship from the United States port to a port outside the United 
States or in Hawaii or Alaska coupled with his reporting on board 
ship and/or his actual departure from the United States under orders, 
reflects a reasonable interpretation of the words “on duty outside of 
the United States or in Hawaii or Alaska” as used in the statute. 

The proposed revision of paragraph M4301—4c of the regulations 
reads as follows: 


ec. Old Station In United States. When the old duty station is in the United 


States, entitlement will begin on the date of arrival of one or more dependents or 
on the date of departure of the member from the United States, whichever is later, 
provided that in no case will such allowances be paid for any day earlier than the 
sixtieth day prior to the effective date of the permanent change-of-station orders 
(change of home port or home yard). Should a vessel, seaborne staff, or mobile 
unit, be at a port in the United States on the date the member reports on board 
for duty, the date of reporting will be considered to be the date of departure of the 
member from the United States. Should a member, attached to a vessel, sea- 
borne staff, or mobile unit, not be required to report on board at a port in the 
United States, the date of his actual departure from the United States under 
orders will be at the earliest date on which station allowances may be paid. 
While travel and temporary duty and permanent station allowances 
for members on duty outside the United States are prescribed pursuant 
to 37 U.S.C. 405, the statute expressly precludes the consideration of 
dependents in determining travel and temporary duty allowances and, 
hence, only permanent station allowances may be provided on account 
of dependents under that section. This appears to be administratively 
recognized since the departmental regulations generally authorize the 
vlowances on such basis. Consequently, we have held that under the 
current provisions of paragraph M4301—4c of the regulations, station 
allowances could not commence prior to the effective date of the change 
of home port of the vessel. In our decision of January 10, 1964, 
B-152330, 43 Comp. Gen. 505, copy enclosed, we considered the legality 
of payment of temporary lodging allowance to members whose depend- 
ents arrived in the vicinity of the designated home port of the U.S.S. 
Providence (CLG-6), located overseas, prior to the effective date of the 
change of the home port of that vessel to such designated place. We 
“pointed out that temporary lodging allowance is authorized by the 
regulations (paragraph M4303) as a permanent station emolument and 
that a change of home port constitutes a permanent change of station 


insofar as transportation of dependents of a member attached to a ves- 
sel is concerned. We hold, therefore, that inasmuch as the dependents 
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arrived at the new home port prior to the effective date of the change of 
home port, entitlement to the temporary lodging allowance could not 
commence until the change-of-station orders became effective. This 
decision was affirmed on July 22, 1964, B—152330, B—153361. Also, in 
a recent decision, B-158108, February 21, 1966, copy enclosed, involv- 
ing the transfer of an officer from one overseas area to another, we held 
that since the dependents arrived at the new station prior to the effec- 
tive date of the transfer, the rules set forth in 48 Comp. Gen. 505, were 
applicable and that under the provisions of paragraph M4301-4b of 
the regulations there was no authority for payment of a housing and 
cost-of-living allowance on account of the member’s dependents for the 
period prior to the effective date of the transfer. 

In the case of a vessel] having two crews, such as a nuclear powered 
submarine, the vessel is considered to be the permanent duty station 
(designated post of duty) of the members of both crews. As to such 
a case, if the submarine is homeported outside the United States, para- 
graph 4150-5, Navy Travel Instructions, provides that, if otherwise 
entitled, both crews are entitled to station allowances. With respect 
to the payment of station allowances to members assigned to ships or 
fleet units, paragraph M4304 of the Joint Travel Regulations provides 
that the terms “permanent duty station” or “member's duty station” 
will be construed to include the home yard or home port of a vessel. 

While the vessel is the permanent post of duty of a member assigned 
to a vessel, the home yard or home port of the vessel is his permanent 
station for the purpose of transportation of dependents and household 
effects and we have concurred in the administrative view that a mem- 
ber assigned to a vessel homeported outside the United States or in 
Hawaii or Alaska is to be viewed as being on duty outside of the United 
States or in Hawaii or Alaska for purposes of the station allowances 
prescribed pursuant to 37 U.S.C. 405, without regard to the actual loca- 
tion of the vessel. 

As indicated above, the vessel is the man’s permanent duty station 
While he is at that post of duty he is there as a member without depend- 
ents and, hence, the actual location of the vessel is immaterial insofar 
as station allowances for dependents are concerned. The home port 
of a vessel is his permanent station for purposes of dependent travel 
and it is the change in home port that constitutes a permanent change 
of station insofar as transportation of his dependents is concerned, and 
a right to dependent travel pursuant to such change, generally, does 
not accrue until the date on which the change in home port becomes ef- 
fective. In this regard, it may be noted that entitlement to the move- 
ment of dependents and household effects in the case of off-crew mem- 
bers of two-crew nuclear-powered submarines accrues on home port 
changes on the basis of the change of home port certificate and not the 
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movement orders transferring the off-crew members to the new home 
port. See 44 Comp. Gen. 507. Consequently to permit a commence- 
ment date, for example, earlier than the effective date of the change of 
home port for station allowance purposes necessarily would require 
combining the member’s station aboard ship with his station for de- 
pendent travel purposes and would result in the anomalous situation 
of the member not having a change of permanent station for dependent 
travel purposes until the effective date of the home port change and 
being entitled to permanent station allowances at a permanent station 
which does not in fact exist as such. This is equally applicable, of 
course, to other change-of-station situations. In our view the law does 
not contemplate such a result, especially since a member en route be- 
tween permanent stations under permanent change-of-station orders 
would be in a travel status until the change became effective and sta- 
tion allowances for dependents may not be prescribed for members in 
a travel status. 

In the light of the foregoing, it is our view that unless and until a 
permanent change of station or a change in home port of a vessel act- 
ually becomes effective, in cases of the type involved in your question, 
the member may not be considered as having a station outside the 
United States within the contemplation of 37 U.S.C. 405 for which 
station allowances would be payable on account of dependents. Ac- 


cordingly, it is concluded that the revision of paragraph M4301—4c of 
the Joint Travel Regulations as proposed would not be consistent with 
the law. 


[B-157039] 


Contracts—Disputes—Contract Appeals Board Decision—Evidence 
Supports Determination 


The determination of the Army Board of Contract Appeals to uphold the termi- 
nation for default of a fixed-price negotiated supply contract for failure to meet 
highly sophisticated specifications of capabilities not previously achieved—a 
situation that is an exception to the rule that the Government must stand behind 
its specifications—having been based on substantive evidence that supports the 
record as a whole, the General Accounting Office is required to uphold the decision 
of the Board, the evidence amply supporting the conclusion the contract was not 
awarded as a “best efforts’ contract nor was it in the nature of a research and 
development contract, and the Board not having acted arbitrarily or capriciously, 
the contractor assumed the risk of inability to perform, that is that the expendi- 
ture of time, effort, and money would not be reimbursable; therefore, the cir- 
cumstances providing no excuse for default, the Board’s decision must be 
accepted. 


To Electro-Nuclear Laboratories, Inc., May 16, 1966: 


Reference is made to your letter dated June 15, 1965, with enclosures, 
requesting our review of the decision dated February 10, 1965, of the 
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Armed Services Board of Contract Appeals denying the appeal in the 
matter of Appeal of Electro-Nuclear Laboratories, Incorporated, 
ASBCA No. 9863. The basis for the request for review here is that 
the decision is allegedly not supported by substantial evidence. 

The jurisdiction of our Office to review decisions of contract appeal 
boards is fully discussed in our decision of January 11, 1963, 42 Comp. 
Gen. 357, and need not be discussed here. 

It appears that following a period of precontract negotiations, be- 
tween certain Air Force project managers and Electro-Nuclear, a Re- 
quest for Proposals and Proposal, (Negotiated Fixed-Price Contract) 
No. JCL/63-29, dated June 7, 1963, was issued by the Air Force Spe- 
cial Weapons Center, at Kirtland Air Force Base, New Mexico, for the 
procurement and delivery of 26 nuclear radiation detectors of highly 
sophisticated specifications. 

The items and specifications set out in the Request for Proposals are 
as follows: 


Supplies or Services Quantity Unit 


PART I—ITEMS 

Lithium drift and diffused phosphorus detectors in accord- 

ance with the specifications cited below, and drawings en- 

on 1 through 9 attached hereto and made a part 
ereof: 


1. 6665 LITHIUM DRIFT DETECTOR 5MM thick 


(7720) 15MM active diam, max. back dead layer .25MM 


(V) 
2. 6665 LITHIUM DRIFT DETECTOR 5MM thick 
(7721) 18MM active diam, max. back dead layer .25MM 


(V) 
3. 6665 LITHIUM DRIFT DETECTOR 5MM thick 
(7722) 22MM active diam, max. back dead layer .25MM 


(V) 

4. 6665 LITHIUM DRIFT DETECTOR 2MM thick 
(7723) 24MM active diam, back dead layer .2MM (V) 

5. 6665 LITHIUM DRIFT DETECTOR 2MM thick 
(7724) 0.8MM active diam, back dead layer .2MM (V) 

6. 6665 DIFFUSED PHOSPHORU DETECTOR 
(7725) 0.2MM thick, 5MM active diam, max. back dead 
layer .005MM or less. (V) 

7. 6665 LITHIUM DRIFT DETECTOR, 5MM thick, 
— 10MM active diam, max. back dead layer .25MM 


(V) 
8. 6665 LITHIUM DRIFT DETECTOR 1MM thick, 
raat) 13MM active diam, back dead layer, not critical. 


SPECIFICATIONS 


1. All detectors shall operate at 200 volt bias. 
2. All detectors shall be made insensitive to sunlight. 
. The active thickness must be accurate to +10% (detectors 5 and 8 are 
not critical in this respect). 
. The sensitive diameter of detector 6 shall be 5mm +5%. 
5. All detectors shall withstand 100 G shock and vibration in the nylon and 
kovar mounts. 
. Front window thickness shall be 3 milligrams/per cm’ or less. 
- Resolution shall be 40 kev or less for electrons on all detectors. 
. Resolution on detector #6 shall be 25 kev or less for electrons. 
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. Leakage current shall be less than 2 microamps at 150 volts bias. 

. Stability shall be guaranteed for 6 months. 

. All detectors shall be surface passivated to make them more stable. 

2. Detectors 1 through 5 will be encased as shown in Figure 1. 

. Detectors 1 through 5 will then be mounted in a brass mount as shown in 
the suggested mount of Figures 3 through 7. The outer diameter of the 
brass mounts and the thickness of the shielding are fixed. The mounted 
detectors must be flush with the face of the brass mount. Any changes 
in the mounts must be approved by Project Officer, AFWL (WLRJ), Kirtland 
Air Force Base, New Mexico. 

. Detectors 1 through 5 will be mounted with a nylon spacer, Figure 2, as 
shown in the assembly drawing. (Fig. 8) 

. All screws are to have lock washers or a similar mechanism to prevent 
loosening on vibrations. 

. Detectors 6 through 8 will be encased and mounted similarly to detectors 
1 through 5. The actual details will be suggested by the manufacturer and 
approved by the Project Officer, AFWL (WLRJ), Kirtland Air Force Base, 
New Mexico, prior to construction. 


CONTRACTOR NOTE: 


A sample brass mount will be sent to the Project Officer, AFWL (WLRJ). 
Kirtland Air Force Base, New Mexico, for vibration testing prior to delivery 
of mounted detectors. Insert the number of days ————————-- after receipt 
of award sample can be furnished. 

BIDDERS NOTE: To insure proper evaluation of proposals, descriptive 


literature must be furnished in accordance with PART XVI, Page 5. 
Descriptive literature will include, but not be limited to, physical and perform- 
ance specifications of the items being procured. 


Electro-Nuclear submitted its proposal on June 17, 1963, to supply 
the desired items. The proposal was accepted on June 26, 1963, by the 


contracting officer for Air Force Special Weapons Center. The 
resulting contract was assigned No. AF29(601)-6177. The con- 
tracting officer terminated the contract for default, by telegram dated 
March 4, 1964, as follows: 


RE CONTRACT AF29(601)-6177 DOCKET GD104, NOTICE OF TERMI- 
NATION FOR DEFAULT. CONTRACT WAS AWARDED 26 JUNE 1963 
AND PROVIDED FOR DELIVERY OF 26 LITHIUM DRIFT DETECTORS 
OF 8 VARYING SPECIFICATIONS. ON OR ABOUT 4 OCT 1963 FINAL 
SHIPMENT WAS RECEIVED AT KIRTLAND AFB BUT IT WAS FOUND 
THAT THE 26 DETECTORS FAILED IN SOME WAY TO MEET THE SPECI- 
FICATIONS. ON 14 OCT 1963 YOU PICKED UP AT KIRTLAND AFB THE 26 
DETECTORS AND TOOK THEM BACK TO YOUR PLANT FOR THE PUR- 
POSE OF REWORKING IN ORDER TO MAKE THEM MEET SPECIFICA- 
TIONS. ON 23 JAN 1964 YOU ADVISED THE GOVERNMENT BY TELE- 
PHONE THAT DELIVERY OF THE DETECTORS WOULD BE MADE IN 
FOUR TO EIGHT WEEKS. IN VIEW OF THE ABOVE, THE UNDER- 
SIGNED CONTRACTING OFFICER HEREBY FINDS AND DETERMINES 
THAT YOU HAVE FAILED TO DELIVER DETECTORS MEETING CON- 
TRACT SPECIFICATIONS WITHIN THE TIME PROVIDED BY CONTRACT 
AND FURTHER THAT YOUR FAILURE IS NOT THE RESULT OF CAUSES 
BEYOND YOUR CONTROL AND IS NOT WITHOUT YOUR FAULT OR 
NEGLIGENCE. THE GOVERNMENT, BY THIS NOTICE, TERMINATES 
YOUR CONTRACT, AS WELL As YOUR RIGHT TO PROCEED WITH ITS 
PERFORMANCE, UNDER GENERAL PROVISION 11, DEFAULT, EFFEC- 
TIVE UPON RECEIPT OF THIS NOTICE. YOU ARE ADVISED THAT, IN 
ADDITION TO ANY OTHER RIGHTS AND REMEDIES UNDER THE CON- 
TRACT OR BY LAW, THE GOVERNMENT MAY PROCURE THE SUPPLIES 
TERMINATED FROM ANOTHER SOURCE AND YOU SHALL BE HELD 
LIABLE FOR ANY EXCESS COSTS INCURRED THEREBY. THIS IS 
THE FINAL DECISION OF THE UNDERSIGNED CONTRACTING OFFI- 
CER FROM WHICH YOU MAY APPEAL TO THE SECRETARY OF THE 
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AIR FORCE IN THE MANNER AND WITHIN THE TIME PROVIDED IN 
GENERAL PROVISION 12. SIGNED: REX HALL, CONTRACTING OFFI- 
CER, DIRECTORATE OF TERMINATIONS, WESTERN CONTRACT 
MANAGEMENT REGION, MIRA LOMA AIR FORCE STATION, MIRA LOMA, 
CALIFORNIA. 


An appeal was taken by Electro-Nuclear Laboratories, to the Armed 
Services Board of Contract Appeals. In its decision of February 10, 
1965, denying the appeal, the Board held that Electro-Nuclear 
Laboratories had accepted the risk of impossibility of performance, 
stating in part: 


But past decisions have carved out a further exception from the rule that the 
Government must stand behind its specifications, and that is the situation con- 
fronting us here: Both parties knew or should have known that no one had manu- 
factured detectors to the specifications set forth in the contract and that it might 
not be possible to manufacture detectors to these requirements. The Govern- 
ment had no special knowledge of manufacturing processes applicable to nuclear 
detectors or any other special knowledge superior to that of appellant. Appel- 
lant, on the other hand, had certain novel techniques for the construction of 
nuclear detectors through which it believed it possible, though by no means 
certain, to attain specification requirements—an uncertainty which it had com- 
municated to the Government in the course of the pre-contract negotiations. 
When appellant in this situation decided to accept a contract for the production 
of the detectors, it cannot be said that its inability thereafter to produce them 
was the result of circumstances which provide an excuse for its default. 

There is no evidence that appellant even proposed contract terms which might 
have minimized its risk; rather appellant seemed to reassure the Government, 
when in its telegram and letter of 24 June 1964 it spoke of “standard items 
modified to suit the requirement set forth in your RFP JCL/63-29.” For it is 
more than doubtful that the lithium drift detectors of the size and characteristics 
involved could properly have been referred to as standard items modified to suit 
the customer without appearing to downgrade the risk of failure and the lithium 
drift surface barrier detector introduced by appellant into the contract clearly 
were not standard articles in any sense of the word. 

Hence, the conclusion is inescapable here that appellant here accepted the 
risk of nonperformance, i.e. of the expenditure: of time, effort and money which 
would be unreimbursable in the event that it failed to produce acceptable 
detectors. 


Counsel’s brief, accompanying the letter of June 15, 1965, setting 
forth the basis of the contention that the ASBCA decision is not sup- 
ported by substantial evidence, presents arguments in three general 
areas: (1) that the Board showed partiality and drew unwarranted 
conclusions; (2) that “The circumstances leading to the negotiation 
and award of the Contract, the existing state of technology, and the 
behavior of both parties throughout the negotiation and award of the 
Contract, the existing state of technology, and the behavior of both 
parties throughout the negotiation and period of the Contract strongly 
support that the realistic nature and intent of the Contract was other 
than that of a straight production contract for supplies;” and (3) that 
“The test procedures used at ENL were accepted in the trade and since 
they were demonstrated to AF technical staff, their concurrence im- 
plies to ENL that this would be the basis of acceptance.” The state- 
ments and allegations in the brief in support of the three basic points 
indicate that it is Electro-Nuclear’s view that the contract called for a 
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“best efforts” attempt on their part to produce radiation detectors with 
capabilities not heretofore achieved, and that it produced detectors 
which actually met specifications but did not achieve the desired result, 
since this was beyond the state of the art. 

We have very carefully considered not only the brief filed here but 
the several briefs filed with the ASBCA before and after the hearing, 
the transcript of testimony taken at the hearing, the exhibits submitted 
in evidence at the hearing, and the other documents incorporated as a 
part of the record, and we cannot agree that the Board’s decision is 
in error. 

It must be understood that our review is limited to a determination 
whether there is substantial evidence, based on the record developed 
before the Board, to support the administrative conclusion. As is 
stated in Carlo Bianchi and Company, Inc. v. The United States, 167 
Ct. Cl, 364, 368. “* * * even though we might have decided as an 
original matter with plaintiff on balance, the decision of the Supreme 
Court [in Carlo Bianchi and Company, Inc., The United States v., 373 
U.S. 709] requires us to go further and uphold the Board’s decision 
if there was substantial evidence to support the Board’s decision on 
the record as whole.” 

We cannot agree that the contract here concerned must be considered 
as a “best efforts” contract. The view of the Board that the contract 
was a fixed-price supply contract, and not in the nature of a research 
and development contract, is amply supported by the evidence con- 
cerning preproposal negotiations and the proposal actually made in 
your telegraphic and letter proposal. 

Furthermore we conclude that there is substantial evidence that the 
detectors offered failed to meet the specifications of the contract, aside 
from the question whether the detectors did or did not in fact achieve 
the 40 Kev resolution required of the majority of detectors. 

We have noted your reference to and reliance on the Appeal of £. Z. 
Cournand & Company, Ine., ASBCA No. 2955, 60-2BCA, P2840, 
(1960), decided September 29, 1960. We believe that the Cowrnand 
case is essentially different from the present matter. In the Cournand 
case, the record showed that the Government had executed a research 
and development contract with Cournand for the development of a 
certain type of barrel, and accepted the prototype barrel thus pro- 
duced, and then executed a supply contract for a number of barrels, 
which the Board found to be in reality an extension of the prior re- 
search and development contract, stating: 

With respect to design responsibility, we conclude on the entire record that 
from the time of the letter of 31 December 1952 (pars. 12-13), the technical rep- 
resentatives of the Government assumed primary responsibility for the basic 


design concept and the limitations thereon later expressed in specification OS 
6513, at least to such extent as this may include any extension beyond the actual 
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performance characteristics of the untested but accepted first development item 
which extensions in turn may be found to be factors of any impossibility of per- 
forming that specification. On such evidence as there is, and an absence of sub- 
stantial evidence to the contrary, we conclude further that the unexplained 
transition from the earlier prospect of further development work to be performed 
by Appellant to the eventual execution of the subject production-type contract 
was a matter initiated and encouraged by representatives of the Government, 
and not by Appellant as a supposed dominant member in the relationship having 
ability to influence and persuade a decision of that kind against the better judg- 
ment of responsible Government representatives. The conduct of the parties 
during the period of the production-type contract also is more consistent with 
an understanding by both parties that the joint development venture begun under 
the earlier development contract would continue thereunder along similar lines, 
and not with any supposed understanding by either party that Appellant was 
wholly responsible thereunder, for a fixed price and at its sole risk, to develop 
and design a breakthrough in the art and deliver conforming supplies in produc- 
tion quantities. The actions and attitudes of the Government’s technical repre- 
sentatives in what appears to have amounted to plenary administration of the 
contract during most of its term, and their full participation in Appellant’s 
attempts to perform it in effect constituted Appellant’s plant and staff as a labo- 
ratory for joint design, development, and study efforts initiated in substantial 
part by the Government representatives. 


As indicated above, we find the cases readily distinguishable. 

Accordingly you are advised that we find no basis for concluding 
that the Board’s opinion was not founded on substantial evidence, or 
that the Board acted arbitrarily or capriciously. We also must con- 
clude and agree with the Board that Electro-Nuclear Laboratories 
assumed the risk of inability to perform the contract. Therefore, we 
find no legal basis to question the decision of the Armed Services Board 
of Contract Appeals. 


[B-158536] 


Contracts—Requirements—Estimated Amounts Not Warranty 


When the number of meals supplied under a 1-year requirements contract ap- 
proximates only two-thirds of the Government’s estimate, an upward price 
adjustment to the contractor may not be authorized, the estimate of meals to be 
furnished having been made in good faith, the fact that an earlier invitation was 
canceled because of a mistake in the estimated number of meals, the estimate 
revised and readvertised may not reasonably be relied on as a representation that 
the estimate upon which the contract was awarded was accurate within any 
particular degree or percentage; therefore, absent an indication in the record 
that the number of meals estimated was based on other than the best information 
available at the time of contracting, a deviation of one-third in the actual require- 
ments is not unreasonable and there is no basis upon which to grant an upward 
adjustment in the amount paid under the contract. 


To Covington & Burling, May 16, 1966: 


Further reference is made to your letter of February 15, 1966, on 
behalf of Ira Gelber, requesting an upward adjustment of the amount 
paid under contract No. DA-01-021-AMC-392(Z) for supplying food 
services to the Army at Redstone Arsenal, Alabama. The contract 
was awarded in the estimated amount of $433,330.56, the amount of 
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Mr. Gelber’s bid, and the payments actually received were approxi- 
mately $150,000 less than this amount. 

The invitation pursuant to which the subject. contract. was awarded 
on June 25, 1964, the terms of which were incorporated therein by 
reference, was issued on May 25, 1964, and called for bids on furnish- 
ing the “REQUIREMENTS OF THIS AGENCY DURING THE 
PERIOD 1 JULY 1964 THROUGH 30 JUNE 1965 FOR FOUR 
(4) ITEMS OF CIVILIAN MESS ATTENDANT SERVICES 
WHICH ARE SPECIFIED ON PAGE 2, AND ARE FOR ALL 
MESS OPERATED WITH CIVILIAN MESS ATTENDANTS.” 
Immediately above this language is notice that this is a “REQUIRE- 
MENTS CONTRACT.” Heading the column for the number of 
meals at each of the four messes is the phrase, “TOTAL ESTI- 
MATED QUANTITY,” and the column for the total cost for each 
item is headed “ESTIMATED TOTAL.” Immediately below the 
schedule of items appears the following: 

THE QUANTITIES LISTED ABOVE REPRESENT THE BEST ESTIMATE 
AVAILABLE OF QUANTITIES TO BE REQUIRED DURING THE TERM 
OF THIS AGREEMENT AND ARE NOT TO BE CONSIDERED THE ACTUAL 
QUANTITIES FOR WHICH ORDERS HEREUNDER WILL BE USED. 

THE GOVERNMENT IS OBLIGATED HEREBY TO ORDER FROM CON- 
TRACTOR SUCH QUANTITIES AS ARE NECESSARY TO SATISFY THE 
ABOVE DESCRIBED REQUIREMENT. CONTRACTOR IS OBLIGATED 
HEREBY TO PROVIDE IN ACCORDANCE WITH THE TERMS AND CON- 
DITIONS HEREIN SET FORTH ALL SUCH QUANTITIES. 

Although the estimated number of meals to be served was 2,407,392, 
the number of meals actually served was approximately two-thirds of 
this figure. 

Basically, it is your contention that under the circumstances of 
this case it was unconscionable for the Government to require perform- 
ance of this contract at the unit price bid and upon which the award 
was made, and that as a matter of equitable dealing the unit price 
should be increased and the contract price adjusted accordingly. You 
point out that the estimated number of meals was the only basis upon 
which the price for performing the contract could be computed; that 
cancellation of an earlier invitation for the requirement because of 
a mistake in the estimated number of meals and revision of the esti- 
mate and readvertisement led the bidders to believe that there would 
be no abnormal deviation between the estimated and the actual meals; 
that a deviation of one-third was unreasonable; that the net profit on 
the contract before taxes was only $3,979.08; that this contract cannot 
be equated to the ordinary supply contract because the contractor was 
not left with tangible goods that could be sold to minimize a loss or 
realize a profit; that whereas an “experienced lawyer, well-versed in 
the field of Government contracts” should be held to the risks of a 
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“requirements contract,” Mr. Gelber was not an experienced Govern- 
ment contracts lawyer; and that although Mr. Gelber has had require- 
ments contracts before he has never had this happen. 

With respect to the earlier advertising for this requirement, it is 
reported that the earlier invitation was issued on April 17, 1964, and 
that the estimated number of meals called for thereunder was 2,845,392, 
based upon a projected 1965 fiscal year student load of 1,844, as 
reflected in the Third U.S. Army Command Operating Program 
Guidance dated January 17, 1964. However, this figure was revised 
on May 13, 1964, to 1,476 students. Therefore, it was decided to cancel 
the IFB and advertise on the basis of the most current projected stu- 
dent load. In spite of this effort to make the estimated number of 
meals as realistic as possible, the actual requirements of the activity 
fell short of the estimate. We believe these circumstances indicate 
that the Government’s best estimate of the number of meals that would 
be required was made in good faith, and the fact of readvertising may 
not reasonably be relied on as a representation that the last estimate 
was accurate within any particular degree or percentage. 

As to the remainder of your arguments, we believe they are answered 
by our decision of April 17, 1958, 37 Comp. Gen. 688, a copy of which 
is enclosed. Although you apparently believe that Mr. Gelber has 
never before been confronted with a situation as in the instant case 
when performing a requirements contract, and that this fact affords 
a basis for granting the relief requested, you will note that the cited 
case involved Mr. Gelber and the facts were almost identical to those 
in the instant case. 

As was said in that case, and for the reasons stated therein, “* * * 
since there is no indication in the record before us that the number 
of meals estimated was based on other than the best information avail- 
able at the time of contracting, as represented in the contract * * *” 
we perceive no basis upon which we may properly grant your request 
for any upward adjustment of the amount paid under the contract. 
The request is therefore denied. 


[B-158862] 


Contracts—Mistakes—Allegation After Award—Prior to Receipt of 
Award Notice 


A price mistake alleged by a small business concern bidding separately on 
quantity increments for delivery to three geographical areas prior to receipt of 
notice of award to furnish the Areas I and II requirements, mailed a month 
before the allegation, may not be corrected, notwithstanding alleged nonreceipt 
of the initial notice and the issuance of a duplicate, the invitation providing 
for a binding contract upon the mailing of the notice of award, regardless of 
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its receipt by the bidder, language to which the bidder took no exception, and 
the mistake having been alleged after notice of contract award, the Government 
cannot be charged with accepting the bid with actual notice of the mistake, nor 
with having constructive notice of the error on the basis the wide variance 
in bid prices on Area III procurement indicated error in Areas I and II bids, 
separate bids having been solicited on the three geographical areas, the prices 
for one area are not determinative of price reasonableness in any other area, 
and the error being unilateral, the contract may not be terminated, nor an 
additional amount paid. 


Contracts—Awards—Effective Date 


Under an invitation for bids providing that a binding contract will result when 
a written award is “mailed or otherwise furnished” to the successful bidder 
within the acceptance time specified in the bid and without further action by 
either party, a bidder who had taken no exception to the provision is not entitled 
to the correction of a mistake in bid alleged after the mailing of notice of 
award but prior to receipt of the notice, the award having become effective 
on deposit of award notice in the mail by the Government, regardless of when 
received by the bidder, and notwithstanding postal regulations that permit 
recall of mail by the sender before delivery to the addressee; therefore, the 
mistake in bid having been alleged “after award,” and the Government having 
accepted the bid in good faith without actual or constructive notice of mistake, 
the contract may not be terminated nor the contractor paid an amount in 
addition to the original contract price. 


To Strasser, Spiegelberg, Fried, Frank & Kampelman, May 16, 1966: 


Reference is made to your letter of April 1, 1966, and enclosures, 
as supplemented by your letter of April 14, 1966, protesting on behalf 
of Octagon Process Inc. (Octagon), Edgewater, New Jersey, the 
denial by the Defense Supply Agency (DSA) of Octagon’s request 
for relief under contract No. DSA-4-081462—-PC400 incident to an 
alleged mistake in the bid pursuant to which the contract was awarded 
to Octagon. 

Invitation for Bids (IFB) No. DSA-4-66-1432, issued September 
16, 1965, by the Defense General Supply Center (DGSC), Richmond, 
Virginia, solicited bids to supply DSA’s requirement for ammonium 
hydroxide during the period commencing the date of award and con- 
tinuing to October 15, 1966. Prices were requested on increments of 
50 to 2,500 bottles and of 2,501 or more bottles, each bottle to have 
a capacity of 5 pints and to contain 4 pounds. Separate bids were 
requested for each of three geographical areas, on either an origin 
or destination basis, and on two levels of pack (A and B). The geo- 
graphical areas were designated as Area I, basically the eastern United 
States, Area II basically the central United States, and Area ITI, 
the western United States. The procurement was restricted to small 
business concerns. 

Page 1 of the IF'B specified that 2 minimum bid acceptance period 
of 60 days was required and that award would be made on the bid 
form (Standard Form 33), or on Standard Form 26 [Award (Supply 
Contract) ], or by other official written notice. Further, bidders were 
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informed that all bids were subject to Bidding Instructions, Terms 
and Conditions (Supply Contract), Standard Form 33-A, a copy of 
which was attached to the IFB. 

Paragraph 6 of Standard Form 33-A provided for consideration of 
bid modifications or withdrawals received before bid opening as well as 
late modifications or withdrawals timely dispatched but delayed 
through no fault of the bidder if received before award and subject to 
certain evidentiary requirements. Paragraph 8(d), governing award, 
reads as follows: 

(d) A written award mailed (or otherwise furnished) to the successful bidder 


within the time for acceptance specified in the bid shall be deemed to result in a 
binding contract without further action by either party. 


On October 11, bids were opened at 2:30 p.m., Eastern Standard 
Time, as scheduled. Of the 59 firms solicited, only three submitted 
bids, all of which were on an f.o.b. origin basis. 

Octagon and another bidder from New Jersey each quoted one set. 
of prices for all three areas. The remaining bidder, a California firm, 
bid only on Area III. Octagon quoted unit prices of $1.02 for all 
increments in Level A pack and $.688 for all increments in Level B 
pack. The other New Jersey bidder quoted unit prices of $2 for small 
increments and $1.75 for large increments in Level A pack and $1.75 
for small increments and $1.50 for large increments in Level B pack. 
The third bidder quoted unit prices of $1.35 for large increments and 
$1.41 for small increments in Level A pack and $.89 for large incre- 
ments and $.96 for small increments in Level B pack. 

The only prior procurement of the item by the Richmond DGSC had 
been a group of purchases in July and August 1965, on which unit 
prices of $.705 were paid for 14,000 bottles and $.56 for 7,500 bottles, 
Level B pack, f.o.b. four destinations in Pennsylvania, Georgia, 
Virginia and Tennessee. Based on such information, and notwith- 
standing the f.o.b. origin prices under the IFB in question might be 
expected to be lower than such destination prices, Octagon’s origin bid 
of $.688 in Level B pack was considered reasonable for Areas I and II. 
However, the other New Jersey bid for those areas, with its origin 
prices ranging from $1.50 to $2 per unit, was considered to be excessive. 
As to Area III, upon consideration of the freight costs which would be 
for payment by the Government, as well as the fact that much lower 
prices had previously been obtained from west coast firms, the con- 
tracting officer issued a determination that all three bids were excessive 
and, therefore, should be rejected and the requirements readvertised. 
(In this connection, the record shows that readvertisement of the Area 
III requirements has resulted in the receipt of lower bid prices.) 

Upon approval of the proposed award to Octagon for Areas I and I, 
the contracting officer issued Standard Form 26, AWARD (Supply 
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Contract), dated November 9, 1965, addressed to Octagon, advising 
Octagon and various Government offices of the acceptance of Octagon’s 
bid for those areas. The lower left corner of page 1 of the award 
notice carries the following notation : 

This Award consummates the contract, which consists of the following docu- 
ments including any Continuation Sheets thereto: (a) the Government’s Invita- 
tion for Bids and your Bid, (b) the Schedule, (c) the General Provisions, and 
{d) the Government’s Award. No further contractual document is necessary. 

The record shows that the award notice was mailed to Octagon on the 
date of issuance. 

On December 6, 1965, the DGSC buyer received a telephone call from 
an Octagon representative inquiring as to the status of Octagon’s bid. 
Upon being advised that award for Areas I and II had been made to 
Octagon on November 9, the Octagon representative stated that the 


contract had never been received and, further, alleged an error in bid, 
stating that the abstract of bids would indicate the error. At that 
time, the DGSC buyer informed the Octagon representative that Octa- 
gon’s prices did not appear to be out of line with past procurements, 
and later the same day DGSC mailed to Octagon signed copies of the 


contract which had been forwarded on November 9 and which appar- 
ently had not been returned to the sender by the postal authorities. 

In a letter dated December 6, Octagon advised the DGSC that all of 
its bid prices should have been increased by $.20 per bottle. Copies of 
what were alleged to be Octagon’s worksheets were furnished, reflect- 
ing the following cost data on Level B pack: 





Ammonia .016X4= 0. 0640 
Bottle 0. 2135 
Bakelite Cap 0. 0160 
Celloseal 0. 0040 
Label 0. 0150 
Inner Carton 295M 0. 2950 
275 Double Wall, T&B Pad, liner—1 piece 

Outer Carton 200 T $.195--4= 0. 0460 

0. 6535 [subtotal] 

Loss on Evaporation 0. 0020 
Loss on Packaging Materials 
Labor & Overhead & Profit 0, 2000 

4% 0. 0260 
FOB Edgewater, N.J. 0. 6815 
Rounded Out $.688 


and bearing a written notation “should be $.888.” 

In its letter, Octagon explained that the figures on its worksheet 
total $.8815 per bottle for Level B pack, which Octagon intended to 
round to $.888 rather than to $.688, and that the erroneous figure was 
carried over in its computation of its bid price for Level A pack. <Ac- 
cordingly, it was stated, the correct prices should have been $.888 per 
bottle for Level B pack and $1.22 per bottle for Level A pack. It was 
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further stated that the wide disparity in bid prices is indicative of 
the error made in Octagon’s quotation. Therefore, request was made 
that the bid prices be corrected or the contract canceled. 

By letter dated February 17, 1966, the DGSC forwarded to Octagon 
its determination of the same date denying the request for rescission 
or reformation of the contract and stating that the error, if any, was 
not mutual but solely the fault of Octagon and that there was no evi- 
dence indicating that the contracting officer should have been on notice 
of the mistake prior to award. The determination includes the fol- 
lowing pertinent statements : 


e. Award to Octagon as the low bidder on Areas I and II was approved by the 
contracting officer on 2 November 1965 and the file reflects that the award was 
mailed to Octagon on 9 November 1965. Since IFB DSA 4-66-1432 provided 
that a written award mailed to the succesful bidder within the time for accept- 
ance specified in the bid shall be deemed to result in a binding contract without 
further action by either party, it is considered that a binding contract came into 
being on 9 November 1965. The contract number is DSA 4-081462-PC400. 

* * * . * * * 


g. By letter dated 6 December 1965 Octagon alleged that it had made a mistake 
in its bid in that there was a mathematical error in totalling its cost figures 
upon which the bid price was based. Octagon also stated “Our copy of the bid 
abstract reveals a wide disparity in prices and is indicative of the error we made 
in our quotation.” Octagon asked that its bid prices be modified by the addi- 
tion of $.20 per bottle or that its bid be withdrawn. A copy of two documents 
which purport to be the Company’s work sheets were attached to this letter. 
The work sheet shows a list of costs which total $.8815; however, the total figure 
for the list of costs shown on the work sheet is $.6815. The bid price was 
“rounded out” to $.688. In the order listed costs are shown as materials includ- 
ing bottles and labels $.3125; cost of the inner and outer cartons $.3410; Evapo- 
ration loss $.002; Labor, overhead and profit $.20; and an immediately subsequent 
figure of $.0260 which is simply labeled “4%.” Octagon’s work sheet includes 
a subtotal of $.6535 immediately after all material and packing costs and imme- 
diately prior to its loss on evaporation figure of $.0020. Four percent of the 
$.6555 would be $.02622 or rounded off to the nearest mill the figure the con- 
tractor actually shows—$.0260. In other words, absent the $.20 entry for Labor, 
overhead and profit, the entry of 4% of the total of materials and cartons would 
appear to represent Labor, overhead and profit. If $.20 for Labor, overhead 
and profit is included in the subtotal, 4% of the subtotal would be $.08422. All 
entries except the “4%” are identified in detail. The contractor originally 
claimed no mistake except a simple error in addition of the figures listed. Sub- 
sequent to the original allegation of mistake, the contractor’s attorney explained 
that despite its position on the work sheet the 4% belongs with the entry on the 
work sheet identified as “Loss on Packaging Materials” and that the figure of 
$.0260 represents primarily expected bottle breakage. 

h. The contracting officer has reported that he did not suspect that any mis- 
take had been made by Octagon. In view of the immediately prior purchase 
prices he should not have suspected that any mistake had been made. For the 
two areas for which Octagon received an award, there was no range of bids but 
simply one other bid which was considered very high. As previously noted, all 
prices for Area III were considered so excessive after evaluation as to require 
rejection of all bids. 


In your letters to our Office, requesting that Octagon be granted 
relief, you explain that Octagon did not discover the mistake until 
December 6, when, with a view to voluntarily extending its 60-day 
bid acceptance period because it allegedly had not heard from DGSC 
regarding award, Octagon analyzed its bid. You state that Octagon 
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immediately notified the DGSC buyer of the mistake by telephone, 
requesting either bid modification or withdrawal, and by letter of the 
same date transmitted to DGSC copies of its worksheets. You ac- 
knowledge that on December 8, which was within the 60-day bid 
acceptance period, Octagon received in the mail a copy of the award 
notice dated November 9. You further state that, in view of the 
denial by DGSC of its request for relief, Octagon has taken steps to 
fill the first order placed by DGSC on March 14, 1966, against the 
contract. 

You contend that Octagon’s notice of its bid mistake was given to 
DGSC prior to the receipt by Octagon of the DGSC notice of award, 
and, therefore, the award at the original bid price was ineffective. 
In support of your position, you cite an unpublished decision of our 
Office, B-156773, September 1, 1965, the postal regulations referenced 
therein, and Rhode Island Tool Co. v. United States, 130 Ct. Cl. 698. 
In our decision of September 1, 1965, we held that a construction con- 
tract could be modified to permit payment of an additional amount for 
a mistake in bid alleged by the contractor after mailing of award 
notice by the Government but prior to its receipt by the contractor. 
You point to the fact that the construction contract. bid form in ques- 
tion, like the IFB supply contract form in the instant case, provided 
that written acceptance of the bid would be mailed or otherwise fur- 
nished to the bidder. You contend, therefore, the “B-156773 must 
stand for the holding that an award is not effective until received by 
the contractor even though the IFB provided that a binding contract 
would result upon mailing the award,” and, therefore, B—156773 can- 
not be distinguished from the instant case. 

You further contend that Octagon has furnished evidence of its 
mistake and of its intended bid price; therefore, as a contractor whose 
bid was accepted by the Government with notice of mistake, Octagon 
is entitled in line with Xdmund J. Rappoli Co., Inc. v. United States, 
98 Ot. Cl. 499, and B-156773, supra, to additional compensation. 

Regarding the question raised by DGSC as to what the 4 percent 
figure of $.0260 on Octagon’s worksheets covers, you state such figure 
represents Loss on Packaging Materials and is equivalent to 4 percent 
of the subtotal of $.6555 on the worksheet. You point to the fact that 
even with a unit price increase of $0.20, Octagon’s bid prices would 
still be appreciably lower than the other bids on Areas I and II. 

As an alternative to reformation of the contract, you request that 
the contract be rescinded and that Octagon be paid on a quantum 
meruit basis for the supplies delivered before rescission. In this re- 
gard, you cite several court cases and two of our published decisions, 
36 Comp. Gen. 441 and 17 id. 575, for the proposition that it would be 


235-533 O - 67 - 47 
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inequitable to require a bidder to perform under his original bid when 
the Government has actual notice of a mistake in bid prior to award. 
Therefore, you contend, it would be unconscionable for the Govern- 
ment to require Octagon to so perform. 

Finally, you contend that even if DGSC did not have actual notice 
of Octagon’s bid mistake, it had constructive notice thereof in view 
of the substantial disparity between Octagon’s prices and the prices 
of the other bidders on Area III. Such disparity, you state, should 
have put DGSC on notice of a possible mistake in bid in Octagon’s 
unit priceson Areas land II. Additionally, you state that comparison 
of Octagon’s bid prices on the instant procurement with Octagon’s 
bid of $.78 per unit for Level B pack on the same product under IFB 
No. DSA-4-65-2650, opened June 17, 1965, should have served as con- 
structive notice of a mistake in Octagon’s bid. 

The general rule is that bids submitted in response to advertised 
Government procurements may not be withdrawn after they have been 
opened, even before award is made, and the bidder is bound to accept 
the award. Refining Associates, Inc. v. United States, 124 Ct. Cl. 115, 
109 F. Supp. 259. 35 Comp. Gen. 272; 29 id. 341. Also, a bidder who 
makes a mistake in a bid which has been accepted by the Government 
must bear the consequences unless the mistake was mutual or the con- 
tracting officer had either actual or constructive notice of the mistake 
prior to award. 23 Comp. Gen. 596; 20 id. 652; 17 id. 532. Accord- 
ingly, two factors are determinative of the instant case—first, whether 
there was an effective award and, second, whether the Government 
had either actual or constructive notice, prior to such award, of a 
mistake, as alleged. 

As you acknowledge, by the terms of the IFB the mailing of an 
award notice to the successful bidder was to create a binding contract. 
Notwithstanding such provisions, you urge that our decision B-156773, 
supra, should be decisive of when award was effective, that is, that 
the date of receipt by the bidder of the notice of award should govern. 
Accordingly, you further urge that Octagon’s notification to DGSC on 
December 6 occurred prior to award because Octagon never received 
the original notice of award which was mailed to it by DGSC on No- 
vember 9. 

A reading of B-156773, supra, will disclose that the bidder in that 
case actually received the notice of award 2 days after it had been 
placed in the mail by the Government but that on the day the notice 
of award was delivered to the bidder, and sometime prior to its receipt, 
the bidder gave notice to the contracting agency of the mistake in its 
bid, and on the following day the bidder substantiated its claim of mis- 
take with evidence of the mistake and of its intended bid. The only 
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reference in our decision to the postal regulations and the Rhode Island 
Tool Co. case is contained in the penultimate paragraph, which reads 
as follows: 

The current Postal Manual provides for certain procedures in the recall of 
mail, and indicates that the mailer has not lost control of the item mailed until 
actually delivered to the addressee. See Postal Manual, 1954 edition, paragraph 
153.5. See also Rhode Island Tool Co. v. United States, 130 Ct. Cls. 698. We are 


of the opinion that the Court of Claims would hold that the award made on 
December 28 was not effective until received by the contractor on December 


30, 1964. 

It is to be noted that our decision did not state that this Office had 
adopted the interpretation placed by the Court of Claims on the postal 
regulations. Further, a significant factor in the decision of the Court 
of Claims in the Rhode Island Tool Co. case, which was not noted in 
B-156773, supra, was language in the bid solicitation stating that the 
successful bidder would receive notice of award, which language is 
not included in the IFB in the instant case or in the IFB with which 
our decision B-156773 was concerned. 

While our Office gives careful consideration to decisions of the Court 
of Claims in relation to matters coming before us the responsibility 
for determining whether funds appropriated by the Congress are 
legally available for a particular use rests with our Office. 14 Comp. 
Gen. 648; 31 zd. 73. 

To our knowledge, the Supreme Court of the United States has not 
ruled on the effect of the changes in the postal regulations in question 
with respect to the effective date of a mailed bid acceptance where 
the invitation for bids contemplates acceptance by mail and does not 
require receipt of the offeree’s acceptance by the offeror as a condi- 
tion to creation of a binding contract. Moreover, not all authorities 
are in agreement with the view expressed by the Court of Claims in 
the Rhode Island Tool Co. case that acceptance of a bid by mail is not 
accomplished until receipt by the offeror. Corbin on Contracts, sec- 
tion 80, page 342 et seg., espouses the view that the question whether 
an offer has been accepted at the time of mailing of the acceptance 
should not turn upon the total loss of power to control, but, rather, 
upon the reasonableness of regarding the mailing as a proper method 
of accepting an offer. Corbin states that if the offeror expressly says 
that acceptance may be by the mailing of a letter, the offeree has power 
to accept as thus authorized, and that in view of common practices, 
in view of the difficulties involved in intercepting a letter, and in view 
of the decisions and printed discussions dealing with acceptance by 
post, the fact that a letter may be lawfully intercepted by the sender 
should not prevent the acceptance from being operative on mailing. 
Moreover, the United States District Court, Eastern District, Louisi- 
ana, on September 14, 1965 (2 weeks after our decision B—156773, 
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supra, was issued), held, in United States v. Continental Casualty Co., 
245 F. Supp. 871, that the requirement in the Miller Act, 40 U.S.C. 
270b(a), that notice of claim for labor performed or materials sup- 
plied under a Government contract be given by registered mail to the 
prime contractor within 90 days from the last date the labor was per- 
formed or materials were supplied, is satisfied by the placing of the 
registered letter in the mail on the 90th day. Further, the court, cit- 
ing various legal authorities, stated that when the term “notice” is 
coupled with an expression of the mode in which notice is to be effected, 
it indicates an intention to consider the communication “received” 
when the offeree dispatches the notice by the mode specified. Such 
views are in consonance with the general rule long followed by our 
Office, that where an acceptance by mail is authorized, the acceptance, 
unless otherwise specified, is effective from the time it is mailed. See 
35 Comp. Gen. 272, 274, and the court cases and decisions of our Office 
therein cited. 

In the lighi of such authoritative opinions, and in the absence of a 
contrary ruling by the Supreme Court, we are unable to subscribe to 
the view urged by you that, notwithstanding the provision in a bid 
solicitation that a binding contract will be consummated upon the 
mailing of award, receipt by the bidder of the notice of award is essen- 
tial to the creation of the contract, and, therefore, award is not effec- 
tive until delivery of the award notice to the bidder. Rather, it is our 
view that where such language is included in a bid solicitation and 
the bidder takes no exception thereto, upon the mailing of the notice 
of award, regardless of whether it is received by the bidder, a bind- 
ing contract comes into existence. Accordingly, B-156773, supra, is 
not to be interpreted as authority for any view to the contrary. 

In the instant case, Octagon having taken no exception to the lan- 
guage in the IFB regarding the consummation of a binding contract 
upon mailing of award, we must conclude that the award was effective 
on November 9, 1965, the date the record shows that DGSC mailed to 
Octagon the Standard Form 26 advising that the contract was thereby 
consummated and that no further contractual document was necessary. 

Having concluded that the award to Octagon was effective on No- 
vember 9, 1965, it follows that we must further conclude that Octa- 
gon’s notice to DGSC 27 days later, on December 6, 1965, of an alleged 
mistake in its bid occurred after award. It is clear, therefore, that 
the Government cannot be charged with accepting Octagon’s bid with 
actual notice of a mistake. 

Absent actual notice to the Government, prior to award, of the al- 
leged mistake in Octagon’s bid, there is now for determination wheth- 
er the circumstances were such as to place the DGSC on constructive 
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notice of a mistake in the f.o.b. origin unit price of $0.688, Level B 
pack, quoted by Octagon. You contend that the wide variance in 
the bid prices on Area III was sufficient to indicate that Octagon’s 
bid on Areas I and II was in error. In this connection, it is to be 
noted that since the awards for all three areas were to be made on 
a separate basis, there was no requirement that the prices submitted 
on any one area be determinative of the reasonableness of the prices 
submitted on any other area. Further, while you urge that Octagon’s 
bid was too low, there cannot be overlooked the fact that DGSC con- 
sidered Octagon’s unit price of $.688, Level B pack, as too high for 
Area III. Also, since only two bids, Octagon’s and one other, were 
submitted on Areas I and II, there was no more reason for DGSC 
to suspect that Octagon had made a mistake in its low bid than for 
considering that the other bidder had made a mistake by quoting 
prices which were too high. See 20 Comp. Gen. 286. 

You further contend that the fact that Octagon quoted an f.o.b. 
origin unit price of $.78, Level B pack, in a prior procurement served 
as notice to DGSC that its f.o.b. origin unit price of $.688, Level B 
pack, in the instant procurement was in error. As stated previously, 
the only prior procurement by DGSC of the item in question was on 
an f.o.b. destination basis, that is, the transportation costs were borne 
by the successful bidders. While there is no indication on the record 
before our Office as to the bid submitted on that procurement by Octa- 
gon, which, in order to be responsive, should have been on an f.o.b. 
destination basis rather than on an f.o.b. origin basis, as you allege, 
the record does show that awards were made to a California bidder 
at a unit price of $.705 and to a Pennsylvania bidder at a unit price 
of $.56, both Level B pack, the transportation costs to the four desig- 
nated destinations being borne by the contractors. Such evidence, 
in our opinion, indicates that, if anything, Octagon’s unit bid price of 
$.688 for Level B pack, f.o.b. origin, was higher than might have been 
expected. In view thereof, we find no basis to question either the 
contracting officer’s determination that Octagon’s Level B pack price 
was reasonable for Areas I and II or his statement that he did not 
suspect an error in Octagon’s bid. Therefore, we must concur with 
the view of DGSC that there was nothing in the record which should 
have served as constructive notice of a mistake in Octagon’s bid. Ac- 
cordingly, the bid having been accepted by the Government in good 
faith, without notice, either actual or constructive, of a mistake, and 
such mistake, if any, not being mutual but due solely to Octagon’s 
own carelessness, there is no legal basis for termination of the con- 
tract or for payment of any amount in addition to the original con- 
tract price. 17 Comp. Gen. 373. In view of our conclusion, no 
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determination is required on the matter of whether the existence of 
a mistake has been proven by Octagon. 

For the reasons stated, we concur with the action of DSA in deny- 
ing Octagon’s request for relief under the contract in question. 


[B-157963] 
Compensation—Postal Service—Overtime—Substitute Employees 


A substitute postal employee entitled to payment of overtime pursuant to 39 U.S.C. 
3573 for work performed in excess of 40 hours per week who at the time of 
reporting in ill had worked 4 days of his scheduled workweek and was in a pay 
status for 36 hours may not be granted 8 hours of sick or annual leave for the last 
day of the service week and paid overtime rates for the 4 hours in excess of his 
basic 40-hour workweek, overtime payable only for work actually performed after 
a substitute employee has been in a work or paid leave status for 40 hours, the 
employee may only be granted 4 hours’ leave, annual or sick, to complete his basic 
40-hour workweek and paid straight time compensation for the completed 40 
hours. 


To the Postmaster General, May 18, 1966: 


We refer to your letter of April 12, 1966, reference 800, requesting 
a decision on three specific questions pertaining to the following case. 
Employee A is a substitute. He was granted 8 hours of sick leave 
on Saturday which is the first day in the Postal Field Service work- 
week. He worked 10 hours on the following Monday; 8 hours on 


Tuesday, and 10 hours on Wednesday. When he left work on 
Wednesday he had been in a paid status for 36 hours in the service 
week. He was due to report for work on Thursday when it was 
anticipated that he would work for 8 hours. On Thursday morning 
he reported he was ill and was unable to work. He requested that he 
be granted 8 hours sick leave for Thursday. 

Your three questions are reiterated as follows: 


1. Is it discretionary either to grant or to deny sick leave for 8 hours on 
Thursday? 

2. If the Department is either obligated to, or in the exercise of its discretion 
may grant sick leave for 8 hours on Thursday, will Employee A be due pay at 
overtime rates for the 4 hours in a paid status in excess of 40 hours in the 
service week? 

8. If Employee A had stated that even though he was ill, he wished to be 
granted annual leave and had been granted 8 hours of annual leave on Thurs- 
day, would he be due pay at overtime rates for the 4 hours in a paid status in 
excess of 40 hours in the service week? 


We see no reason why the employee should not be granted sick 
leave to the extent of 4 hours of his absence on Thursday to complete 
the 40 hours of his basic workweek. However, there would be no 
authority to grant him sick leave for hours in excess of 40 that he 
thereafter was directed to work during the week. It follows, therefore, 
that straight time compensation for 40 hours only would be payable. 
While sick leave may be added to hours actually worked by a substitute 
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for the purpose of determining when he has completed the basic 40 
hours in a workweek, overtime is payable only for work actually 
performed after the substitute has been in a work or paid leave status 
for the basic 40 hours in a week. Your first two questions are 
answered accordingly. 

Concerning your third question, it would be proper to grant the 
employee annual leave for 4 hours only on Thursday with no charge 
to leave for the absence in excess of 4 hours on that day. Compen- 
sation would be payable for 40 hours only and at the straight time rate. 

We have not overlooked the provisions in section 721.324 and 721.433 
b(1), indicating that the 40 hours per week limitations on paid annual 
or sick leave do not apply to a combination of leave hours and work 
hours. However, those provisions were included in the manual at a 
time when there was no authority for the establishment of a 40-hour 
basic workweek and payment of overtime compensation for all hours 
in excess thereof to substitute employees. Section 5 of Public Law 
89-301, which amended 39 U.S.C. 3573, to provide among other things 
for the payment of overtime compensation to substitute employees in 
the postal service for work performed in excess of 40 hours per week 
contemplates the payment of overtime only for work actually per- 
formed after the employee has completed the basic number of hours of 
work (40) required as a condition of entitlement to payment of over- 
time compensation for additional work performed. Thus the provi- 
sions in sections 721.324 and 721.433b(1) are inconsistent with the 
current law and are not regarded as controlling. The current policy 
of the Post Office Department which in our opinion is not only consist- 
ent with but is required by the present law (Public Law 89-301) is 
reflected in the following question and answer appearing on page 5 
of the Postal Bulletin for May 5, 1966, quoted for convenient reference 
as follows: 

(4) Granting of annual leave to substitutes during the first part of the week. 

Disposition : Substitutes may be granted annual leave on any day they request 
such leave provided they can be spared and provided they do not already have 


to their credit for that week a total of 40 hours of combined work and paid 
leave. Leave charge cannot exceed 8 hours in any one day. 


[B-159045] 


Officers and Employees—Severance Pay—Eligibility—Part-Time, 
Etc., Employees 


A when actually employed career-conditional appointee with a prescheduled full- 
time tour of duty, even though carried in a leave-without-pay status from time 
to time because of weather conditions, lack of funds or shortage of work, or 
other unforeseen circumstances, is entitled to the severance pay prescribed by 
5 U.S.C. 1117 upon separation from the service and the employee’s service tant- 
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amount to that of a part-time (seasonable type) employee meeting the eligibility 
requirements of 5 U.S.C. 1117 and the implementing section 550.701(b) Civil 
Service Commission Regulation, the payment of severance pay to her may be 
approved. 


To J. E. Perry, United States Department of the Interior, May 19, 
1966: 


Your letter of April 21, 1966, requests our decision concerning the 
propriety of certifying for payment a voucher transmitted therewith 
in favor of a former employee of the Bureau of Sport Fisheries and 
Wildlife. The amount stated on the voucher ($339.74) represents 
severance pay incident to her separation from that Bureau. 

The only question involved is whether the controlling statute (sec- 
tion 9 of Public Law 89-301, 5 U.S.C. 1117) and implementing regula- 
tions of the Civil Service Commission, section 550.701 (b)—see attach- 
ment to FPM Letter 550-13, January 5, 1966—are applicable so as to 
authorize severance pay to the former employee to whom your sub- 
mission applies. 

It appears from the copy of the “Notification of Personnel Action” 
transmitted here with your request for decision that effective June 1, 
1963, the former employee was given a career-conditional appointment 
(WAE) with a regular tour of duty. Apparently the WAE notation 
was intended to signify that there would be periods when the employee 
would be carried in a leave-without-pay status because of weather 
conditions, lack of funds or shortage of work, or other unforeseen cir- 
cumstances. In fact, your letter says that the employee was in a leave- 
without-pay status for 314 hours in 1963; for 49114 hours in 1964; 
and in 1965 she was in a leave-without-pay status for 897 hours to the 
date of separation in November of that year. 

Section 9 of Public Law 89-301 is in part as follows: 


(a) Except as provided in subsection (b) of this section, this section applies 
to each civilian officer or employee * * 


m a 7 - ° . 
(b) This section does not apply to— 
e . * * * e . 


(8) such other officers or employees as may be excluded by rules and regula- 
tions of the President or of such officer or agency as he may designate. 

The regulations of the Civil Service Commission (section 550.701 (b) 
above) provide in part that— 


* * * this subpart applies to each full-time and part-time officer and employee 
of a department, with a regularly prescheduled tour of duty within each adminis- 
trative workweek * * *. 


From the information presented it appears that in each administra- 
tive workweek the former employee had a prescheduled full-time tour 
of duty although from time to time she was carried in a leave-without- 
pay status for various reasons and did not work that tour of duty. 
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In any event, we understand that at all times, other than when she was 
in a leave-without-pay status, the employee worked a prescheduled 
full-time tour of duty. If our understanding is correct the former 
employee involved would appear to meet the eligibility requirements 
of the law and regulation. In principle, her case appears to be tant- 
amount to that of a part-time (seasonal type) employee. Accordingly, 
the voucher, which is returned herewith, may be certified for payment 
if otherwise correct. 


[B-114827] 


Appropriations—Fiscal Year—Availability Beyond—dAuthorization 
v. Appropriation 


The provision under the heading “Federal Home Loan Bank Board” in the Sec- 
ond Supplemental Appropriation Act, 1966, providing that the $13,155,000 made 
available in the Independent Offices Appropriation Act, 1966, for the nonadmin- 
istrative expenses of supervising and examining Federal and State chartered 
banks during fiscal year 1966 shall include nonadministrative expenses not to 
exceed $500,000 to conduct special studies of any time duration but not beyond 
December 31, 1968 of the savings and loan industry had the effect of making the 
$500,000 for the special studies available for obligation after 1966, subject to the 
December 31, 1968 time limitation, out of the $13,155,000 appropriated to the 
Board for fiscal year 1966 nonadministrative expenses, expenditures for the spe- 
cial studies:to be limited to the amount provided, and the dollar limitation under 
the Independent Offices Appropriation Act, 1966, to be applicable to the study 
provision. 


To the Chairman, Federal Home Loan Bank Board, May 20, 1966: 


Your letter of May 17, 1966, presents certain questions, which are 
set forth below, with respect to the following provision appearing 
under the heading “Federal Home Loan Bank Board,” subheading 
“Limitation on Administrative and Nonadministrative Expenses,” in 
the Second Supplemental Appropriation Act, 1966, Public Law 89- 
426, 80 Stat. 141, 143, approved May 13, 1966: 

Included in the expenses of any functions of supervision which shall be con- 
sidered as nonadministrative expenses, as stated in the third proviso under this 
head in the Independent Offices Appropriation Act, 1966, are expenses (not to 
exceed $500,000) necessary for special studies of the savings and loan industry 
to be completed by December 31, 1968, including services as authorized by sec- 


tion 15 of the Act of August 2, 1946 (5 U.S.C. 55a), which may be of any duration 
not beyond such completion date. [Italics supplied.] 


The third and last provisos appearing under the heading “Federal 
Home Loan Board,” subheading “Limitation on Administrative and 
Nonadministrative Expenses, Federal Home Loan Bank Board,” in 


the Independent Offices Appropriation Act, 1966, Public Law 89-128, 
79 Stat. 520, 540, read as follows: 

Provided further, That expenses of any functions of supervision (except of 
Federal home-loan banks) vested in or exercisable by the Board shall be con- 
sidered as nonadministrative expenses: * * * Provided further, That the non- 
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administrative expenses (except those included in the first proviso hereof) for 
the supervision and examination of Federal and State chartered institutions 
(other than special examinations determined by the Board to be necessary) shall 
not exceed $13,155,000 for not to exceed 1,000 positions. 


Under this provision of law the Board may not expend more than 
$13,155,000 for nonadministrative expenses during fiscal year 1966. 

You ask whether obligations may be incurred under the study pro- 
vision of Public Law 89-426 after the close of the fiscal year 1966, sub- 
ject of course to the limitation that the study be completed by Decem- 
ber 31, 1968. You state that obviously the Federal Home Loan Bank 
Board (Board) could not do more than get the study under way in the 
short period remaining of the fiscal year 1966, and the Board believes 
that this is a pertinent factor for consideration in the interpretation 
of the study provision. 

If our answer to the above question is in the affirmative, you ask to 
what extent the dollar limitation of $13,155,000 in the last proviso 
in the provision of the Independent Offices Appropriation Act, 1966, 
set forth above, is applicable with respect to this study provision. 
If we conclude that this dollar limitation is applicable to the study 
provision, you ask whether it is applicable to obligations incurred after 
(as well as before) the close of the fiscal year 1966. If not, you inquire 
as to whether the corresponding limitation in the Independent Offices 
Appropriation Act, 1967, if enacted in the form now pending in H.R. 
14921, 89th Congress, would be available for obligations so incurred 
during the fiscal year 1967. 

You state that unless we advise that the study provision is available 
for obligation after the close of the fiscal year 1966, and further advise 
either that the $13,155,000 limitation aforesaid is not applicable to 
said provision or that it is available for all obligations incurred under 
the study provision, it will be necessary for the Board to seek, with 
appropriate executive clearance, an amendment to H.R. 14921 afore- 
said. 

Asa matter of information you point out that receipts of the Federal 
Home Loan Bank Board, with certain exceptions not here material, 
were formerly required, by a provision which was added to section 19 
of the Fderal Home Loan Bank Act by section 9 of the act of May 28, 
1935, 49 Stat. 293, 295, 12 U.S.C. 1439, to be deposited in the Treasury 
of the United States. 

However, you state that permanent legislation enacted as the third 
proviso of the item under the head “Federal Home Loan Bank Admin- 
istration” in the Independent Offices Appropriation Act, 1944, ap- 
proved June 26, 1943, 57 Stat. 169, 186, 12 U.S.C. 1489a, provided that 
such funds “shall be deposited with the Treasurer of the United States 
in a special deposit account” and shall be available for expenditure for 
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all purposes of the Federal Home Loan Bank Board, subject to sub- 

sections (a) and (b) of section 7 of the First Deficiency Appropriation 

Act, fiscal year 1936, 49 Stat. 1597, 1647, 15 U.S.C. 712a(a) and (b), 
and that said subsections (a) and (b) provided that the Federal Home 

Loan Bank Board (and other named agencies) should not, after June 
30, 1987, incur any obligations for administrative expenses except pur- 

suant to an annual appropriation specifically therefor, but imposed 
no corresponding limitation with respect to nonadministrative ex- 
penses. You advise that the actual practice as to all recent fiscal years 
has been for the Congress to enact (ordinarily in the Independent Of- 
fices Appropriation Act for the particular fiscal year) a provision 
which constitutes an authorization and limitation (as distinguished 
from an appropriation) for administrative expenses of the Board for 
the fiscal year, appending to such provision various provisos providing 
that specified categories of expenditures shall be considered as non- 
administrative expenses. 

The legislative history of the quoted appropriation provision from 
Public Law 89-426 discloses that it resulted from a floor amendment 
made in the Senate in the passage of the bill (H.R. 14012) which be- 
came Public Law 89-426 (89 Cong. Rec. 8681 (April 27, 1966)). The 
floor amendment read as above, except that the language “(not ex- 
ceeding $500,000)” did not appear therein. In presenting the amend- 
ment, Senator Pastore, the Floor Manager of the bill, submitted (as 
appears at the above-cited page of the Congressional Record) a memo- 
randum of the Board stating, among other things, that no appropria- 
tion of funds was involved “but simply the inclusion of this study 
under existing limitations on expenditures of funds available to the 
Board for nonadministrative expenses.” Also, in presenting the 
amendment, Senator Pastore stated on the floor of the Senate that: 

Mr. President, this amendment does not provide for additional money. The 


Federal Home Loan Bank Board asked that it be authorized, within the law, to 
use $500,000 for a study of the savings and loan industry. * * * 


It was stated by the Director of the Bureau of the Budget in his 
letter to the President dated March 25, 1966, which was transmitted 
to the President of the Senate by the letter of the President dated 
March 29, 1966 (S. Doc. No. 85, 89th Cong., 2d sess.) , that the proposed 
study will cover more than 1 fiscal year. Moreover, the Chairman of 
the Board, at page 577 of the Hearings, Public Law 89-426, before the 
Senate Committee on Appropriations, informed the Committee that the 
Board thought it would take at least 2 years to complete the study. 

The above-quoted appropriation provision from the Second Supple- 
mental Appropriation Act, 1966, Public Law 89-426, had the effect of 
making available to the Board for the special studies authorized there- 
in not to exceed $500,000 out of the $13,155,000 made available in the 
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Independent Offices Appropriation Act, 1966, to the Board for the 
fiscal year 1966 for nonadministrative expenses. It is our view in 
light of the legislative history of the said provision, and the specific 
language used therein to the effect that the studies may be of any dura- 
tion not beyond the completion dated fixed therein, that the $500,000 
is available for obligation after June 30, 1966, for expenses of the au- 
thorized studies, subject to the limitation that the studies be completed 
by December 31, 1968. Further, in light of the language of the appro- 
priation provision and its legislative history it is our view that the 
$500,000 limitation is a limitation on the total amount that may be 
expended for the special studies provided therein and that the 
$13,155,000 dollar limitation in the above-quoted provision of the In- 
dependent Offices Appropriation Act, 1966, is applicable with respect 
to the study provision. 
The questions presented ure answered accordingly. 


[B-158696] 


Contracts—Increased Costs—-Cost Greater Than Contemplated— 
No Basis for Additional Compensation 


A claim for losses alleged to have been brought about by changes, variances, and 
excessive research and development processes under a small business set-aside 
for the manufacture of a vacuum cleaner attachment and the submission of a 
pilot model, tools and molds used in the manufacture of the item to be conveyed 
free of charge to the Government, may not be allowed, the contract a fixed price 
rather than a research and development contract, the contractor had the respon- 
sibility for meeting specifications and test requirements, and absent a price 
adjustment provision, there is no entitlement to additional compensation for 
unforeseen difficulties not occasioned by specification changes within purview of 
the changes clause of the contract, and the acceptance by the Government of 
the free of charge voluntary offer of tools and molds, proper under the invitation 
and section 1-2.305 of the Federal Procurement Regulations, constitutes no equi- 
table basis for relief of the contractor. 


To Como Plastics, Inc., May 23, 1966: 


Reference is made to your letter of March 9, 1966, requesting reim- 
bursement, on the basis of equity, in the amount of $11,657.49, repre- 
senting an alleged loss sustained by you in the performance of a 
fixed-price supply contract for the Post Office Department. 

Invitation for Bids No. 27, issued October 26, 1962, by the Post 
Office Department, solicited bids, on a total small business set-aside 
basis, to supply 8,000 vacuum cleaner attachment sets for cleaning 
city carriers’ letter sorting cases, each set to consist of one attachment, 
three types of adaptors, one spring clip, and an instruction sheet. The 
item was to be manufactured in accordance with Post Office Depart- 
ment Specification POD-V-142A, dated April 30, 1962, and Post 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 717 


Office Department Drawings (ORE) RD-3, dated February 23, 1962, 
and RD-4, revised April 3, 1962. Delivery of 2,000 units to each of 
four destinations was to be completed within 180 days after award. 

The specification required submission of a pilot model for testing 
and inspection within 90 days after notification of award with an 
allowance of an additional 30 days for correction of any deficiencies 
causing rejection of such pilot model. Further, the instruction sheet, 
which was required to show in complete detail how the proper adaptor 
was to be selected and assembled to the attachment and how the com- 
plete attachment was to be assembled to the vacuum cleaners, was also 
required to include pictures or sketches showing the step-by-step 
procedure. 

Consistent with Federal Procurement Regulations (FPR) 1-2.305, 
article 4(a) of the additional terms and conditions of the IFB, as 
changed by POD Notice 70, December 1964, relating to late bids and 
modifications or withdrawals, included the following pertinent 
language: 

* * * a modification which makes the terms of the otherwise successful bid 
more favorable to the Government will be considered at any time it is received 
and may thereafter be accepted. 

Standard Form 32, General Provisions (Supply Contract), incor- 
porated in the IFB by reference, included a changes clause requiring 
written authorization for changes and a Disputes clause vesting in the 
contracting officer authority to decide disputed questions of fact subject 
to timely appeal to the head of the contracting agency or his 
representative. 

In a bid dated November 13, 1962, you quoted a unit price of $3.48 
for each attachment set. In a letter bearing the same date, addressed 
to the procurement office, you stated that you had included in your unit 
price of $3.48 the mold costs required for the “job,” the amount of $1.85 
representing the cost per set and the balance of $1.63 representing the 
cost of the tooling divided by the total quantity of sets on the contract. 
On December 14, 1962, prior to the acceptance of your bid, the procure- 
ment office addressed a telegram to you inquiring whether you would 
agree to give to the Government at no additional cost, upon completion 
of the contract, title to the tools and molds used in the manufacture of 
the procurement item. By telegram of the same date, you replied in 
the affirmative. Accordingly, there was included in the contract, Pur- 
chase Order No. 3-1-03302, awarded to you on January 10, 1963, after 
you had verified your total bid price of $27,840 at the request of the 
contracting officer, the following pertinent language: 

NOTE: TOOLS AND MOLDS USED IN THE MANUFACTURE OF THIS 
CONTRACT ARE TO BE FORWARDED TO DEPARTMENT, ROOM 4113, 


UPON COMPLETION OF CONTRACT AT NO COST TO THE GOVERNMENT 
PER TELEGRAM SENT BY YOU. 
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Delivery of 8,400 units (basic quantity of 8,000 plus 5 percent (400 
units) permissible overrun) was completed in March 1965. By letter 
dated April 6, 1965, addressed to the procurement office, you stated a 
claim for your alleged loss of $11,657.49 on the contract, contending 
that the loss was brought about by changes, variances and excessive 
research and development processes not contemplated or figured in 
the original estimate on which your bid was based. Such changes, you 
claimed, affected the original design and requirements and were so 
extensive as to justify the view that the procurement was a research 
and development project rather than a contract for a definite delivery 
of an item proven and adaptable for use. Additionally, you state that 
while your instruction sheet contained all details required for commer- 
cially sold products of a like nature, you were nevertheless required to 
make several changes which cost considerable in engineering, design 
and printing time alone. On July 30, 1965, the contracting officer 
denied your claim in a letter reading, in part, as follows: 


This contract was a performance type contract in which you, as the con- 
tractor, had the responsibility for constructing the attachments to meet Post 
Office Department specifications as well as to meet specific test requirements. 
Your claim that research and development were involved in this contract is not 
correct, as the specification did not limit the manner of production. You elected 
to “injection mold” these parts at your own option; the design was conceived 
for blow molding or any other “Forming Technique.” 

Reviewing the correspoudence on this contract there was one suggestion 
from your Company, in a letter dated March 11, 1963, accompanied by a draw- 
ing, that the flared section be removed on each of the 8 nozzle fingers, making 
it easier to assemble. This was approved by the Departinent as being in con- 
formity with contract requirements. You, in fact, noted there would be no 
charge for this although it had not been considered by either party as a change. 
Nor do we now consider it a change, but only an approved method of accom- 
plishing a specific requirement. On one other occasion your Company asked 
for a tolerance deviation and the Department granted that request. A devia- 
tion is not a change requiring additional compensation. 

The loss sustained by your Company has no foundation for contractual relief. 
All of the rejections from March 1963 through September 1964 were due to your 
misinterpretation of the specification and the failure of the attachments to 
pass inspection because of poor bonding and sealing of the seams. The De- 
partment cannot assume responsibility for losses due to these factors. 

In reference made to the instruction sheet, you claim the Department re- 
quired you to make changes in it to show in exact detail the requirements of 
the specification before being accepted. The first one submitted by you did 
not provide adequate information to fulfill requirements of the specification. 
The second instruction sheet did finally meet the requirements. The Instruction 
Sheet was a requirement of the contract, and it was returned to you for cor- 
rection until it met the requirement. You were not required to do anything 
additional. 

Inasmuch as the contract is fixed price and since no changes have been 
formally issued or ratified by the undersigned Contracting Officer under the 
contract Changes Article, your claim for additional funds cannot be honored. 


On October 5, 1965, after you had apparently discussed your claim 
further with the procurement office, you addressed a letter to the “U.S. 
Post Office, Board of Review, Washington 25, D.C.,” requesting review 
of your claim. The Post Office Department Board of Contract Appeals 
accepted your letter as an appeal from the contracting officer’s decision. 
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Thereafter, however, you requested that your appeal be dismissed 
without prejudice to your right to reinstate it at a later date, and the 
Board granted your request in an order issued December 28, 1965. On 
this record, we must at this time accept the factual conclusions of the 
contracting officer as binding upon our Office. 

In your letter of March 9, 1966, to our Office, you point to the fact 
that more than 2 years were required to complete the contract. You 
assert that the cost of the molds developed and given to the Post Office 
Department ran in excess of $16,000 over the original estimated cost, 
and you submit a quotation from a supplier indicating that the present 
cost of the molds and/or tools would exceed $36,000. Your letter reads, 
in part, as follows: 

These molds and/or tools are at present being utilized by the Post Office Depart- 
ment in producing a second lot of this same item, and no doubt will be con- 
tinuously used in the future, since we are informed by an engineering official of 
the Post Office that this is an expendable item requiring replacement at inter- 


vals, and has met with great acceptance in their system, and has effected con- 
siderable savings to the government. 


. s * * “ 7 fe 

* * * The loss sustained was in development of an item and construction of 
molds and/or tools for the continued production of this item that accrued to the 
benefit of the government without compensation therefor. 

It is inconceivable that anyone would be expected to voluntarily give away 
molds and/or tools costing in excess of $16,000.00 with a replacement cost in 
excess of $36,000.00 on a contract totaling net $27,562.60. 

It is, however, conceivable that in estimating the cost of the molds and/or 
tools originally at $4,000.00 to $5,000.00, such a concession on a $27,562.00 order 
could have been made as was done * * *. 

The Post Office Department has obtained the ownership and future use of 
these molds and/or tools on a technicality that allows them to profit at the ex- 
pense and loss to a small business concern that has worked diligently and honestly 
to effect and complete a contract of a most difficult part. In addition, the details 
of manufacturing processes have been detailed to the Post Office officials, and 
the experience gained will also prove invaluable in future production of the part 
by the Post Office Department. 

The record establishes that while the Post Office Department solic- 
ited your offer to give the molds and/or tools used in the performance 
of the contract to the Department free of charge, you were not re- 
quired to make such offer, nor do you allege that any coercion was 
used. Inasmuch as you had voluntarily stated in your bid that it in- 
cluded your estimated cost of tooling, the Department’s request was 
entirely reasonable, and the acceptance of your offer was proper under 
the IFB terms and under FPR 1-2.305, permitting acceptance of late 
modifications favorable to the United States tendered at any time by 
the otherwise successful bidder. 

The record also establishes that while delivery was not effected with- 
in the period originally contemplated by the contract terms, never- 
theless you ultimately furnished to the contracting agency the quantity 
of attachment sets indicated in the IF B, plus an authorized 5 percent 


overrun, which sets complied with specifications in which no changes 
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were made as authorized by the changes clause in the contract. The 
issue involved, therefore, is not one of specifications which could not 
be met without change but rather a matter of whether the circum- 
stances involving your performance of the contract are such as to 
justify an increase in the contract price to cover costs which were 
apparently higher than you anticipated at the time you submitted 
your bid. 

It is a well-settled rule that where one agrees to do, for a fixed sum, 
a thing possible to be performed, he will not be excused or become 
entitled to additional compensation, because unforeseen difficulties 
are encountered. Columbus Railway and Power Company v. Colum- 
bus, 249 U.S. 399, 412; Day v. United States, 245 U.S. 159, 161. Also 
where a contract contains an express stipulation as to the amount to 
be paid, such stipulation is conclusive on the parties and measures the 
amount of recovery for performance. Brawley v. United States, 96 
U.S. 168; Simpson v. United States, 172 id. 372. Further, the respon- 
sibility for furnishing an article which complies with the advertised 
specifications is solely that of the bidder who, by the mere act of sub- 
mitting a bid, undertakes to furnish the item described in the adver- 
tised specifications or its equivalent. 36 Comp. Gen. 143, 145, and 
court cases therein cited. 

Under such principles, the fact that the performance of your fixed- 
price contract was more expensive than you had expected does not en- 
title you to additional compensation other than as provided by the 
contract. Accordingly, the expenses claimed not being occasioned 
by any changes in the specifications within the purview of the changes 
clause of the contract, and there being no other provision in the con- 
tract authorizing adjustment of the contract price, we are unable to 
find any legal basis for the payment of your claim. 

Regarding your contention that the current high value ($36,000 as 
opposed to your original estimate of $4,000 to $5,000) of the molds 
and tools which you gave to the Government free of charge constitutes 
an equitable basis for relief, you are advised that our Office is with- 
out authority to determine claims by or against the United States 
solely on the basis of equitable considerations. Rather, our jurisdic- 
tion is restricted to the consideration and determination of such mat- 
ters in accordance with the applicable law or under the terms of a 
valid agreement executed pursuant to law. 

For the reasons stated, your claim is denied. 
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[B-159093] 


Regulations—Scope—Military Regulations Effect on Civilian 
Activities 

Civilian and military personnel employed by the district office of the United States 
Army Audit Agency attached to the U.S. Army, Hawaii, for administrative and 
logistical support, may not be reimbursed the cost of using a privately owned 
automobile for local travel incident to official business, the Hawaii Army Com- 
mander having issued regulations prescribing the use of Government transporta 
tion for official business, and although the Commander does not have authority 
to make decisions affecting the management of Audit Agency employees, the 
requirement for use of Government transportation in the performance of official 
duties not directly affecting employee management, any decision by the district 
manager of the Agency concerning local travel is within the purview of the 
regulation, and Government transportation being available, employees may not 


be reimbursed the cost of operating privately owned automobiles on official 
business. 


To Lieutenant Colonel E. C. Heffelfinger, Department of the Army, 
May 23, 1966: 


This refers to 1st indorsement dated June 22, 1965, reference 
HCFA-EM, requesting an advance decision as to whether the enclosed 
vouchers are proper for payment. 

Tho vouchers represent claims by three civilian employees and one 
military personnel of the Army for reimbursement of local travel 
performed by privately owned automobile in Honolulu, Hawaii. They 
were employed by the U.S. Army Audit Agency whose headquarters 
is in Washington, D.C., with district and field offices located throughout 
the world. The district office in the Pacific District is located in 
Honolulu, Hawaii. The U.S. Army Audit Agency, Hawaii Area 
Office, Pacific District, in which the claimants were employed, is 
attached to the U.S. Army, Hawaii, for administration and logistical 
support including the administration of military justice. 

Department of the Army Civilian Personnel Regulations CPR 
T3.3-4a(3) concerning travel by private conveyance in effect at the 
time of the travel provided in part as follows: 

Local travel. Local travel in the vicinity of the official duty station will be 
anthorized in accordance with AR 55-34 * * * . 

Army Regulation No. 55-34, dated December 6, 1962, paragraph 4a 
provides in part as follows: 

a. The commanding officer of an installation or activity will determine what 
methods of transportation (Government, commercial, and private) are available 
locally and may be used advantageously in the transaction of official business. 
In making such a determination, the commanding officer will take into considera- 
tion relative cost, geographical factors which are relevant, possible reductions 
which may be made in the size of administrative motor pools, which types of 


transportation will make possible the most expedious handling of official busi- 
ness, security considerations, and other factors of a like nature * * *. 


2355 532 O- .7- 8 
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The commander of the United States Army, Hawaii, issued Regula- 
tion No. 58-3 prescribing the method to be used in reimbursing mili- 
tary and civilian personnel for expenses incurred in performing travel 
within and adjacent to the permanent duty station when such travel 
is necessary to conduct official business for the Department of the 
Army. Section II, paragraph 10, provides in part as follows: 


Local Transportation in Connection with Official Business, Island of Oahu. 
Payment or reimbursement of land transport expenses is not authorized for local 
travel * * * necessary during conduct of official business because: 

a. Government owned transportation is adequate for conduct of official business. 


It is clear from AR 55-34 that it was the intent of the Department 
of the Army to vest authority in the commanding officer of an installa- 
tion, which in this case would be the commanding officer of the U.S. 
Army, Hawaii, to make a determination as to what type of transporta- 
tion may be used locally in the transaction of official business. On the 
basis of the record here involved we are of the opinion that the regula- 
tion issued by the commanding officer would also be applicable to other 
units and agencies attached tothat command. While we agree that the 
commanding officer, U.S. Army, Hawaii, does not have authority to 
make decisions affecting the management of employees of the U.S. 
Army Audit Agency any decision by the district manager concerning 
local travel would have to be within the purview of the regulation 
which would be binding on all attached units. We consider the re- 
quirement that a certain type of transportation be used in the perform- 
ance of official duties by an individual does not directly affect the 
management of employees. 

The commanding officer says that Government-owned transportation 
to any point on the island of Oahu was available. He also determined 
this service to be adequate for official business and in the best interest 
of the Government to require its use. Also, the dispatch records for 
the period the travel was performed reveal that the U.S. Army Audit 
Agency personnel made no request for Government transportation. 

Therefore, the vouchers may not be paid and are retained in the 
files of this Office. 


[B-159133] 


Compensation—Removals, Suspensions, Ete.—Back Pay—Back 
Pay Act of 1966—Restoration Prior to Enactment 


An employee who prior to enactment of the “Back Pay Act of 1966,” approved 
March 30, 1966, is restored to duty upon determination that her disability retire- 
ment application had been erroneously approved is not entitled to back pay com- 
pensation for the period she was in a leave and separation status, the act limit- 
ing coverage to unjustified or unwarranted actions taken on or after the date 
of enactment, except for pending timely appeals not yet decided at time of en- 
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actment, and prior actions reviewed at agency discretion and corrected, on which 
the decision favorable to the employee is made on or after the date of enactment, 
whether or not the review was begun before enactment; therefore, the employee 
restored to duty prior to the 1966 act is not eligible for back pay under that act, 
and the provisions of the act of August 24, 1912, as amended, 5 U.S.C. 652 (b) (1), 
likewise are inapplicable, having no application to voluntary or involuntary 
separation on account of retirement. 


To F. Higginbotham, United States Government Printing Office, 
May 23, 1966: 


Your letter of May 5, 1966, with enclosures, requests our decision 
whether you may certify for payment the voucher transmitted there- 
with in favor of Mrs. Mary T. Brooks for $896.10, representing back 
pay for the period December 19, 1965 through February 26, 1966. 

Your report discloses that Mrs. Brooks filed an application for dis- 
ability retirement on November 17, 1965, and continued in a duty 
status through 7 hours of her regular tour of duty on December 30, 
1965, at which time she was placed on leave without pay in accordance 
with paragraph II of the Civil Service Commission’s FPM Letter 
No. 831-13, dated November 16, 1965. The employee continued in a 
leave without pay status until January 12, 1966, on which date your 
office received notification from the Civil Service Commission that 
Mrs. Brooks’ application for disability retirement had been approved. 
The employee, therefore, was separated from the rolls effective at the 
close of business on January 12, 1966. However, by letter dated Feb- 
ruary 18, 1966, the Civil Service Commission advised you that their 
Notice of Approval of Disability Retirement dated January 11, 1966, 
had been sent to Mrs. Brooks in error and your office was directed 
to cancel the employee’s erroneous separation. Mrs. Brooks was 
restored to duty on February 28, 1966. 

You suggest that Mrs. Brooks may be entitled to receive retroactive 
compensation for the period of her erroneous separation under the 
provisions of Public Law 89-380, entitled the “Back Pay Act of 1966,” 
approved March 30, 1966. 

Section 3 of Public Law 89-380, 5 U.S.C. 652(b), provides, in 
pertinent part, as follows: 

SEC. 3. Each civilian officer or employee of an agency who, on the basis of an 
administrative determination or a timely appeal, is found on or after the date 
of enactment of this Act, by appropriate authority under applicable law or reg- 
ulation to have undergone an unjustified or unwarranted personnel action taken 
prior to, on, or after the date of enactment of this Act, which has resulted in the 
withdrawal or reduction of all or any part of the pay, allowances, or differentials 
of such officer or employee—[Italics supplied.] 

In his report on H.R. 1647 (contained in S. Rept. No. 1062, dated 
March 10, 1966) Mr. John W. Macy, Jr., Chairman of the United 
States Civil Service Commission, made the following remarks in 
clarification of the statutory language quoted above: 
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* * * It limits coverage to unjustified or unwarranted actions taken on or after 
the date of enactment, except for (1) timely employee appeals not yet decided at 
the time of enactment, and (2) prior actions reviewed at agency discretion and 
corrected on which the decision favorable to the employee is made on or after 
the date of enactment, whether or not the review was begun before enact- 
ment.* * * 


It is clear from the above that Public Law 89-380 is not applicable 
to Mrs. Brooks’ erroneous separation since the record shows that she 
was restored to duty prior to the date of enactment of that law. 

The back pay provisions of section 6(b)(1) of the act of August 
24, 1912, as amended, 5 U.S.C. 652(b) (1), likewise are inapplicable 
to Mrs. Brooks’ separation, it having been held that such provisions 
have no application to voluntary or involuntary separation on account 
of retirement. See Hllmore v. Brucker, 236 F. 2d 734, and Murphy v. 
Wilson, 236 F. 2d 737. 

Therefore, the voucher which is returned herewith may not be 
certified for payment. 


[B-156498] 
Miscellaneous Receipts—Fees For Services to Public—Adjustment 


The amount of the charges collected from licensees and others benefiting from 
headwater improvements and reservoirs constructed by the United States under 
section 10(f) of the Federal Power Act, approved August 26, 1935, and deposited 
as miscellaneous receipts in ‘‘2461 Licensee Benefit Charges,” which is for credit 
under section 17(a) to the special fund appropriation account “96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable Waters,” 


for expenditure at the direction of the Secretary of the Army without appropria- 


tion by Congress, may be allocated to the Bureau of Reclamation, as well as to 
the Corps of Engineers, the Bureau participating in construction projects, and 
the act of May 9, 1938 authorizing credit to the “Reclamation Fund” of moneys 
received in connection with Bureau projects superseding conflicting provisions 
in the 1935 act, the Bureau’s share however subject to annual appropriation, 


and adjustment of deposits in 2461” may be effected pursuant to General Ac- 
counting Office Policy and Procedures Manual for Guidance of Federal Agencies, 
Title 7, section 4420. 


To the Secretary of the Treasury, May 24, 1966: 


Reference is made to letter of April 6, 1965, with enclosure, from 


the Fiscal Assistant Secretary of the Treasury, concerning the disposi- 
tion of charges collected by the Federal] Power Commission, under 
the terms of subsection 10(f) of the Federal Power Act, approved 
August 26, 1935, as amended, 16 U.S.C. 803(f), for benefits to licensees 
accruing directly from headwater improvements constructed by the 
United States. 

There accompanied the letter of April 6, a copy of a letter dated 
February 16, 1965, from the Office of the Chief of Engineers, Head- 
quarters, Department of the Army, to your Department. The letter 


points out that while funds collected by the Federal Power Commis- 
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sion from licensees for certain licenses issued under the Federal Power 
Act, as amended, are warranted to the Chief of Engineers annually 
under the appropriation account “96X5125 Maintenance and Opera- 
tion of Dams and Other Improvements of Navigable Waters,” funds 
collected by the Commission for headwater benefits have not been so 
made available to the Chief of Engineers but instead have been de- 
posited into the Treasury as miscellaneous receipts. Consequently, re- 
quest is made that 50 percent of the receipts collected by the Com- 
mission from licensees for headwater benefits and deposited into the 
Treasury as miscellaneous receipts be warranted to the Chief of Engi- 
neers under the appropriation account “96X5125” in accordance with 
the terms of section 17(a) of the Federal Power Act, as amended, 
16 U.S.C. 810(a). 

The Fiscal Assistant Secretary states that funds collected by the 
Federal Power Commission from licensees for headwater benefits were 
first received by the Treasury for deposit in 1956, and that as indicated 
by the Corps of Engineers, such collections have been deposited into 
the Treasury as miscellaneous receipts to the credit of “2461 Licensee 
Benefit Charges.” Through January 31, 1965, such deposits are in 
excess of $4,800,000. This account is said to have been established 
by Treasury Announcement of Account Symbols and Titles No. 3382, 
dated July 1, 1955, after consultation and agreement with representa- 


tives of both the Federal Power Commission and the General Account- 
ing Office. 


It is stated further that prior to 1955 charges payable by licensees 
had been assessed on reservoirs only and were accounted for, in 


accordance with section 17(a) of the Federa] Power Act, as ainended, 
16 U.S.C. 810(a), by depositing 100 percent of these collections into 
the Treasury to the credit of the special account “5012 Licenses under 


Federal Power Act, Improvements of Navigable Waters (100%).” 
The collections then were distributed by Treasury 50 percent to the 


credit of the general fund receipt account “0797 Licenses under Fed- 
eral Power Act” now consolidated under “0899 Miscellaneous Fees 
for Permits and Licenses, not Otherwise Classified,” and 50 percent 
to the special fund receipt account “5125 Licenses under Federal 


Power Act, Improvements of Navigable Waters, Maintenance and 
Operation of Dams, etc., (50%)” for subsequent appropriation to the 
Department of the Army under the appropriation account “96X5125.” 

On the basis of the foregoing, the Fiscal Assistant Secretary of the 
Treasury requests to be advised whether the Corps of Engineers is 
entitled to any part of the $4,800,000 receipts deposited to the credit 
of the general fund account “2461 Licensee Benefit Charges.” At 
this point we would note that it is not clear to us whether the charges 
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prior to 1955 on reservoirs were of the same type as those for head- 
water benefits considered herein, that is, pursuant to section 10(f). 
If so, the conclusions reached in this decision should be applied to 
any such future receipts. 

Determination of the question presented for consideration involves 
provisions of the Federal Power Act, approved August 26, 1935, 49 
Stat. 838, as amended, 16 U.S.C. 791a, in pertinent part, as follows: 


Section 206. [49 Stat. 842]. Section 10 of the Federal Water Power Act, 
as amended, is amended to read as follows: 
Sec. 10. All licenses issued under this Part shall be on the following conditions: 
* * * * a 7 ” 


(f) That whenever any licensee hereunder is directly benefited by the con- 
struction work of another licensee, a permittee, or of the United States of a 
storage reservoir or other headwater improvement, the Commission shall require 
as a condition of the license that the licensee so benefited shall reimburse the 
owner of such reservoir or other improvements for such part of the annual 
charges for interest, maintenance, and depreciation thereon as the Commis- 
sion may deem equitable. The proportion of such charges to be paid by any 
licensee shall be determined by the Commission. The licensees or permittees 
affected shall pay to the United States the cost of making such determination 
as fixed by the Commission. 

Whenever such reservoir or other improvement is constructed by the United 
States the Commission shall assess similar charges against any licensee directly 
benefited thereby, and any amount so assessed shall be paid into the Treasury 
of the United States, to be reserved and appropriated as a part of the special 
fund for headwater improvements as provided in section 17 hereof. 

Section 208. [49 Stat. 845]. Section 17 of the Federal Water Power Act, 
as amended, is amended to read as follows: 

Sec. 17. (a) All proceeds from any Indian reservation shall be placed to the 
credit of the Indians of such reservation. All other charges arising from licenses 
hereunder, except charges fixed by the Commission for the purpose of reimburs- 
ing the United States for the costs of administration of this Part, shall be paid 
into the Treasury of the United States, subject to the following distribution: 
12% per centum thereof is hereby appropriated to be paid into the Treasury 
of the United States and credited to “Miscellaneous receipts;” 50 per centum 
of the charges arising from licenses hereunder for the occupancy and use of 
public lands and national forests shall be paid into, reserved, and appropriated 
as a part of the reclamation fund created by the Act of Congress known as 
the Reclamation Act, approved June 17, 1902; and 37% per centum of the 
charges arising from licenses hereunder for the occupancy and use of national 
forests and public lands from development within the boundaries of any State 
shall be paid by the Secretary of the Treasury to such State; and 50 per centum 
of the charges arising from all other licenses hereunder is hereby reserved and 
appropriated as a special fund in the Treasury to be expended under the direc- 
tion of the Secretary of War in the maintenance and operation of dams and 
other navigation structures owned by the United States or in the construction, 
maintenance, or operation of headwater or other improvements of navigable 
waters of the United States. * * * [Italics supplied.] 


As a matter of legislative background, the provisions of subsection 
10(f) and section 17(a) of the Federal Power Act of August 26, 1935, 
as amended, quoted above, 16 U.S.C. 803(f) and 810(a), respectively, 
reenacted in substantially the same language, so far as material here, 
the related provisions, namely, subsection 10(f) and section 17 of the 
original Federal Water Power Act of June 10, 1920, 16 U.S.C. 803(f) 
and 810. Also, in this connection, in accordance with section 4(a) 
of the Permanent Appropriation Repeal Act, 1934, 48 Stat. 1227, 31 
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U.S.C. 725c, there was repealed the speciai fund appropriation account 
“85876 Maintenance and Operation of Dams and Other Improvements 
of Navigable Waters,” established pursuant to the said section 17. 
The effect of this statute was to terminate the authority to automati- 
cally appropriate receipts and, also, to require that receipts of the 
character theretofore credited to such appropriations be deposited into 
the Treasury as miscellaneous receipts, and the use thereof authorized 
subject to annual appropriation by Congress. However, as indicated 
above, section 17({a) of the Federal Power Act, approved August 26, 
1935, reenacted in substantially the same language the terms of section 
17 of the original law, so that there was reestablished the cited special 
fund appropriation account “8s$76” under the symbol number and 
title cited above, namely, “965125 Maintenance and Operation of 
Dams and Other Improvements of Navigable Waters.” 

In the decision reported at 1 Comp. Gen. 49, referred to in the Fiscal 
Assistant Secretary’s letter, there was considered the distribution to 
be made of charges payable by licensees to the Federal Power Com- 
mission under the provisions of the original Federal Water Power Act 
of June 10, 1920, 41 Stat. 1063, 16 U.S.C. 792. It was held that al/ 
moneys derived from charges on account of benefits to licensees accru- 
ing directly from reservoirs or other headwater improvements con- 
structed by the United States are to be deposited into the Treasury 
to be reserved and appropriated to the credit of the special fund 
appropriation established under authority of the last clause of section 
17 of that act, 41 Stat. 1072. 

The last clause of section 17, just referred to, directs that such 
funds be expended under the direction of the Secretary of the Army 
for the operation and maintenance of dams and other navigation 
structures owned by the United States, or in the construction, main- 
tenance, or operation of headwater or other improvements of 
navigable waters of the United States, and provides for the use of all 
such receipts without further appropriation action by the Congress. 
We find nothing in the printed legislative record of the original 
Federal Water Power Act or in its amendatory acts with reference to 
the disposition of charges derived from licensees and others for head- 
water benefits which would indicate a contrary legislative intent. 

Accordingly, replying specifically to the question presented, you 
are advised that we adhere to the conclusion expressed in our decision 
1 Comp. Gen. 49. That is, that all of the charges collected by the 
Federal Power Commission from licensees and others benefited by 
headwater improvements constructed by the United States, under 
the terms of subsection 10(f) of the Federal Power Act, as amended, 
are properly for deposit into the Treasury and appropriation to the 
special fund appropriation account “96X5125 Maintenance and Oper- 
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ation of Dams and Other Improvements of Navigable Waters” for 
expenditure under direction of the Secretary of the Army in the main- 
tenance and operation of dams and other navigation structures, etc., 
subject to the views hereinafter expressed. 

In this connection, there has been received and considered a letter 
dated July 2, 1965, with enclosures, from the Deputy Assistant Secre- 
tary of the Interior, relative to the matter, it being stated therein that 
a copy of the letter of April 6 was made available to that Department. 

It is stated in this letter that the projects giving rise to benefits 
attributable to headwater improvements incident to which the sum of 
$4,800,000 was collected from licensees and others by the Federal Pow- 
er Commission through January 31, 1965, were constructed either by 
the Corps of Engineers or the Bureau of Reclamation. It is estimated 
that such collections will amount to about $1,400,000 this year [1965] 
and by increasing amounts each year thereafter. 

The Corps of Engineers, it is said, wants to disburse 50 percent of 
these receipts without further appropriation by the Congress. How- 
ever, the position of the Bureau of Reclamation is that the receipts 
should be fairly allocated between the Corps of Engineers and the 
Bureau on the basis of whether the payments were collected for bene- 
fits derived from Corps or Bureau financed projects. In justification 
of the Bureau’s contention for the amount of payments derived from 
its projects, it is stated, in pertinent part, as follows: 


In 1921, when the Comptroller General rendered the foregoing decision [1 
Comp. Gen. 49], the Corps was the principal federal agency active in the con- 
struction of headwater improvements, and it probably seemed natural at that 
time to credit it with all of the payments for headwater benefits. Since then, 
however, the Bureau has also assumed a significant role in the construction of 
headwater improvements, and it would not be proper to deny the Bureau credit 
for payments attributable to Bureau projects. 

In any event, the Comptroller General’s interpretation of section 10(f) and 
section 17 of the Federal Power Act was rendered moot by the Congress on 
May 9, 1938, when it amended the Interior Department Appropriation Act for 1939 
(43 U.S.C. §392a), by adding the so-called Hayden-O’Mahoney Amendment. 
Under the latter proviso, ‘all moneys received by the United States in connec- 
tion with any irrigation projects, including the incidental power features thereof, 
constructed by the Secretary of the Interior through the Bureau of Reclamation 
... Shall be covered into the reclamation fund...” Although the available rec- 
ord of the legislative history does not reflect that the Congress, in enacting this 
measure, had immediately in mind the provisions of section 10(f) and section 
17, of the Federal Power Act, its intent was unmistakable—to assure that the 
reclamation fund received proper credit for all moneys returned to the United 
States in connection with Bureau projects. With an aim so direct, there can 
be no doubt that if the question had been expressly raised in the record of the 
legislative history, the answer would have been explicit—that section 10(f) and 
section 17 of the Federal Power Act were amended to the extent necessary to 
assure that receipts attributable to Bureau projects would be credited to the 
reclamation fund. There is no plausible reason why the Congress would want 
to give the Corps credit for Bureau operations, any more than it would want to 
give the Bureau credit for Corps operations; nor why either the Corps or the 
Bureau would want to take such credit. 
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As previously stated, there is nothing in the language of subsection 
10(f) and section 17(a) of the Federal Power Act, as amended, quoted 
above, or in their legislative history, to indicate any intent that the 
charges derived from licensees and others for headwater benefits were 
to be related back to the particular project providing the benefits, or 
that any distribution of the charges be made on the basis of whether 
construction of the project was originated and financed by the Corps 
of Engineers or the Bureau of Reclamation. These statutes appro- 
priate all such funds to the Secretary of the Army for use in his 
discretion in the “maintenance and operation of dams and other naviga- 
tion structures owned by the United States or in the construction, 
maintenance, or operation of headwater or other improvements of 
navigable waters of the United States,” independently of the source 
of public funds used to construct the project. Thus, these statutes, 
standing alone, provide no legal basis for distributing payments for 
headwater benefits to the Bureau of Reclamation solely because con- 
struction of the project providing the headwater benefits was financed 
with Bureau funds. Such was the reasoning followed in the conclu- 
sion stated in 1 Comp. Gen. 49. 

However, there is for consideration in this matter the act of May 9, 
1938, 52 Stat. 322, 43 U.S.C. 392a, cited by the Deputy Assistant Secre- 
tary of the Interior, which provides in part: 

All moneys received by the United States in connection with any irrigation 
projects, including the incidental power features thereof, constructed by the 
Secretary of the Interior through the Bureau of Reclamation, and financed in 
whole or in part with moneys heretofore or hereafter appropriated or allocated 
therefor by the Federal Government, shall be covered into the reclamation fund, 
except in cases where provision has been made by law or contract for the use of 
such revenues for the benefit of users of water from such project * * *. [Italics 
supplied. ] 

This statute is specific in its direction to credit the “Reclamation 
Fund” with all funds received in connection with any Bureau of Recla- 
mation project. Thus, there is an obvious conflict between the provi- 
sions of the act of May 9, 1938, quoted above, and the cited section 
17(a) of the Federal Power Act, as amended, in respect of the disposi- 
tion of the receipts derived from licensees and others for benefits from 
headwater improvements. To give effect to the requirement of the act 
of May 9, 1938, to credit the “Reclamation Fund” with all moneys 
received by the United States in connection with Bureau projects, the 
said act, being a later expression of the Congress, must be construed as 
superseding the provisions of the earlier statute only insofar as the 
provisions of the 1938 act are inconsistent with the prior act. See 26 
Comp. Gen. 857 ; 32 id. 35. 

Accordingly, we agree with the position taken by the Department of 
the Interior in this matter. That is, that of the sum of $4,800,000 
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referred to above, representing payments collected by the Federal 
Power Commission from licensees and others for benefits derived from 
headwater improvements constructed by either the Corps of Engineers 
or the Bureau of Reclamation, the share thereof covering payments for 
headwater benefits attributable to Bureau constructed projects should 
be credited to the “Reclamation Fund” in accordance with the cited 
provisions of the act of May 9, 1938. Funds deposited into the Treas- 
ury to the credit of this account, of course, may not be expended except 
in pursuance of appropriations made annually by Congress. 43 
U.S.C. 414. 

Inasmuch as the collections for headwater benefits ($4,800,000) were 
deposited into the Treasury to the credit of the miscellaneous receipt 
account “2461” appropriate action may be taken by your Department to 
effect an adjustment thereof as outlined above. 7GAO Manual 4420. 
We understand that the records of the Federal Power Commission are 
maintained to relate headwater benefits payments to the particular 
project involved, viz., Engineer Corps or Bureau of Reclamation proj- 
ect, and that information relative thereto to accomplish the adjustment 
of $4,800,000 will be furnished to your Department upon request 
therefor. Our Civil Division is being directed to work with represen- 
tatives of the Commission and the Treasury Department towards devel- 
oping appropriate procedures for the distribution of additional 
payments to the United States for headwater benefits collected by the 
Federal Power Commission. 

A copy of this letter is being furnished to the Secretary of the Army, 
the Secretary of the Interior, the Chairman of the Federal Power 
Commission and the Director, Bureau of the Budget. 


[B-158918] 


Bids—Late—Telegraphic Modifications—Delay Due to Western 
Union 


An award to a bidder, low upon consideration of a telegraphic bid modification 
received 3 minutes after the scheduled bid opening time, due to an unnecessary 
break in transmission by a Western Union operator, need not be canceled on the 
basis the modification was an “entirely new bid’’ as contended by the displaced 
low bidder, the record justifying the contracting officer’s conclusion that the 
modification was filed in time for receipt by normal transmission procedure prior 
to the time fixed in the invitation, and that the delay due to “busting” and repeat- 
ing the message was not the fault of the bidder, but was due solely to abnormal 
delay in transmission, and the fact that the price reduction was substantial does 
not transform the modification into an “entirely new bid’’ under an invitation 
prohibiting telegraphic bids, and requiring use of furnished forms and the supply- 
ing of information that had not been included in the bid modification. 
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To Walsh, Brenner, Susman & Duffy, May 24, 1966: 


Further reference is made to your letter of April 5, 1966, with enclo- 
sures, on behalf of De Matteo Construction Company, protesting 
against award of a contract to either New England Constructors, Inc., 
or to Franklin Construction Company, by the General Services Ad- 
ministration (GSA) for Construction of the Forest Insect and Disease 
Laboratory, Hamden, Connecticut, GSA Project No. 06068. 

A total of ten bids were received for this contract, and the bids were 
opened at 3:00 p.m., E.S.T., on February 24, 1966, as scheduled, in the 
GSA Business Service Office, U.S. Post Office Building, Boston, Massa- 
chusetts. The invitation, which was issued on January 20, 1966, 
required the submission of a base bid, five alternate additives, and a list 
of proposed subcontractors for designated categories of work. At the 
time the bids were opened an apparent low base bid of $688,700 was 
submitted by De Matteo. The Franklin Construction Company was 
the apparent second low bidder with a base bid of $669,000. New 
England’s base bid was $900,000. 

At 3:03 p.m., a telegraphic modification of the New England bid was 
received in the GSA Telecommunications Office, which is in the same 
building as the Business Service Office. The modification reduced the 
base bid $255,314, reduced all the alternate additives, and changed cer- 
tain of the proposed subcontractors. The telegram was filed with the 
Hartford, Connecticut, office of the Western Union Telegraph Com- 
pany at 2:13 p.m., E.S.T., on the bid opening day. 

At 3:05 p.m., E.S.T., on February 24, 1966, a telegraphic modifica- 
tion of the Franklin bid was received in the GSA Telecommunications 
Office. The modification reduced the base amount $10,000 and changed 
the name of the proposed electrical subcontractor. The telegram was 
filed with the New Haven, Connecticut, office of the Western Union 
Telegraph Company at 2:24 p.m., E.S.T., on bid opening day. 

Based upon his investigation, the contracting officer concluded that 
although both of the telegraphic modifications were received after the 
time set for bid opening, they were nevertheless proper for considera- 
tion under the terms of the invitation and applicable regulations. The 
alignment of the three low bidders after consideration of the modifica- 
tions is as follows: 


New England Constructors, Inc. $644, 686 
Franklin Construction Co., Inc. 659, 000 
De Matteo Construction Company 699, 000 


In view thereof, New England Constructors was awarded a contract 
on its base bid and alternate additives A and D on April 1, 1966. 
However, we have been advised that “Notice to Proceed” is being with- 
held pending our decision on your protest. 
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In protesting against the award of a contract to either New Eng- 
land or Franklin it is your primary contention that since neither of 
them allowed a reasonable length of time for their telegraphic modi- 
fications to arrive before bid opening, their bids must be considered 
as originally submitted, in which case De Matteo is the low bidder. 
In this regard, you contend that although the managers of the respec- 
tive Western Union offices stated that under normal transmission 
procedures the telegraphic modifications should have arrived on time, 
they did not indicate that the late receipt was abnormal and unfore- 
seeable. In this connection you cite two of our decisions, 40 Comp. 
Gen. 290 and B-150705, February 28, 1963. In further support of 
your position, you point to the size of the modifications as indicating 
that the modifications were in effect the “real” and “entirely new” 
bids of the two bidders. As a further argument, you state that the 
bidders “should be held to the very letter of the bidding procedure 
and regulations,” otherwise the Government is “enabling them to 
benefit from ‘leaks’ from the offices of contractors who have carefully 
toed the line.” 

The pertinent provisions of the invitation are included in Instruc- 
tion No. 5(d) of the Instructions to Bidders, which permits telegraphic 
modifications of bids already submitted if received at the office desig- 
nated by the time set for opening of bids, and Instruction No. 7, which 
provides, in pertinent part, as follows: 

(a) Bids and modifications or withdrawals thereof received at the office 
designated in the invitation for bids after the exact time set for opening of bids 
will not be considered unless: (1) They are received before award is made, and 
either (2) they are sent by * * * telegraph if authorized, and it is determined by 
the Government that the late receipt was due solely to * * * delay by the tele- 
graph company, for which the bidder was not responsible * * * 

The following provisions, in pertinent part, of the Federal Pro- 
curement Regulations (FPR) applicable to the matter under consid- 
eration are: 


§ 1-2.304 Modification or withdrawal of bids. 


(a) Bids may be modified * * * by written or telegraphic notice received in 
the office designated in the invitation for bids not later than the exact time set 
for opening of bids. A telegraphic modification * * * of a bid received in such 
office by telephone from the receiving telegraph office not later than the time set 
for opening of bids shall be considered if such message is confirmed by the tele- 
graph company by sending a copy of the written telegram which formed the basis 
for the telephone call. 

= * * 7 a *” ~ 
§ 1-2.305 Late modifications and withdrawals. 

Modifications of bids * * * which are received in the office designated in the 
invitation for bids after the exact time set for opening are “late modifications” 
** *,. A late modification * * * shall be subject to the rules and procedures 
applicable to late bids set forth in § 1-2.303. 

* * * * * + 7 
§ 1-2.303-2 Consideration for award. 
A late bid shall be considered for award only if: 
(a) Itis received before award; and either 
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(b) It was sent by * * * telegraph if authorized, and it is determined that 
the lateness was due solely to a delay * * * by the telegraph company, for which 
the bidder was not responsible. 

o > * . a + * 
§ 1-2.303-4 Telegraphic bids. 

A late telegraphic bid shall be presumed to have been filed with the telegraph 
company too late to be received in time, except where the bidder demonstrates 
by clear and convincing evidence, which includes substantiation by an authorized 
official of the telegraph company, that the bid, as received at the office designated 
in the invitation for bids, was filed with the telegraph company in sufficient time 
to have been delivered by normal transmission procedure so as not to have been 
late * © *, 


These provisions of the invitation and of the FPR set forth the 
conditions under which telegraphic modifications of bids will be con- 
sidered when received late. In interpreting similar provisions our 
Office stated as follows in 39 Comp. Gen. 586: 


The general rule is that telegraphic modifications of bids should be received 
prior to the time set for bid opening. Exceptions to the rule tend to prejudice 
the rights of other bidders, and it is therefore incumbent upon any bidder who 
seeks to invoke an exception to prove that he is entirely without fault of negli- 
gence in transmitting a late modification to his bid. As indicated at 35 Comp. 
Gen. 426, the late bidder’s lack of knowledge of other bids is not enough. The 
telegraphic bid modification must have been deposited in time for receipt, by 
normal transmission procedure, prior to the time fixed in the invitation for bids, 
and where there is subsequent delay by the telegraph company through no fault 
or neglect on the part of the bidder, that delay must be abnormal delay or time 
beyond that usually required by normal transmission procedure, the burden of 
proof of which is placed upoa the bidder. Under this exception it is not sufficient 
for a late bidder to show that his message could have been transmitted and re- 
ceived under optimum conditions. He must show that his message was de- 
posited sufficiently ahead of bid opening time to allow for any normal, usual, or 
foreseeable delays, and that its failure to arrive before bid opening time was 
due solely to abnormal delay in transmission. 


The evidence submitted by New England Constructors to sustain 
the burden of proof, as stated above, was a telegram dated February 
25, 1966, and confirmed by letter dated March 2, 1966, from A. H. Van 


Wie, District Manager of the Hartford office of Western Union, which 
is as follows: 


THE TELEGRAM IN CONNECTION WITH BID FOR PROJECT NUMBER 
06068 SENT BY ERNEST ESCHERT PRESIDENT NEW ENGLAND CON- 
STRUCTORS 3 EAST MAIN STREET AVON CONN WAS FILED AT 213 PM 
EST FEBRUARY 24TH IN SUFFICIENT TIME FOR DELIVERY UNDER 
NORMAL CONDITIONS BY 3PM. DUE TO OPERATIONAL DIFFICULTIES 
THE MESSAGE WAS DELAYED IN TRANSMISSION. LETTER OF COM- 
FIRMATION WILL FOLLOW 


AH VAN WIE DISTRICT MGR WESTERN UNION 
In addition, the record submitted by GSA includes the following 
memorandum of the contracting officer setting forth other evidence 
considered by him in concluding that the late telegraphic modifica- 
tion of the New England bid was properly for consideration in evalua- 
tion of its bid: 
This morning I received a telegram from Mr. A. T. Van Wie District Manager 


of the Hartford, Connecticut office of Western Union Telegraph Company in 
reference to late modification to the bid of New England Constructors on the 
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subject project. The message stated that the operator handling the original 
message, after completing the locally prepared copy, realized the long message 
was not paged. This required a second preparation, thus causing the message 
to go over the time limit. 

After receipt of this telegram, I spoke by telephone with Mr. Tryon, Opera- 
tions Manager at the Hartford Office, and asked further information on the 
reference to paging telegrams. Mr. Tryon said that under their operating prac- 
tice routines on GSA circuits messages over a certain length require paging 
identification and a routing indicator code and station serial number on each 
page. This was not done in the first transmission of the telegram. The opera- 
tor was fearful that the message would not be acceptable to GSA if not prop- 
erly identified and immediately sent a second message. Mr. Tryon said this is 
classed as a “conscious error” and is very unusual in their system. 

As background for the development of this error, Mr. Tryon said that the 
GSA advanced records system circuit was just established in their office a few 
days earlier. This meant a change from their bid procedure and there was still 
a lack of familiarity with the system amongst their operators. He said the 
error was made by an operator who actually had been an instructor in the 
new system, and although she made the error she became aware of it almost 
immediately and repeated the message. 

I checked with the Telecommunications Office of GSA and verified that the 
message had been initiated and was then “busted” at 2:58 P.M. February 24, 
1966. The term “busted” means cessation of transmission. Afterwards, the 
message as received was repeated. 

It is our considered opinion that the foregoing evidence justifies 
the contracting officer’s conclusion that the New England telegraphic 
bid modification was filed in time for receipt, by normal transmission 
procedure, prior to the time fixed in the invitation, and that the sub- 
sequent delay was through no fault or neglect on the part of the 
bidder, but was due solely to abnormal delay in transmission. 

Since the New England bid, as modified, is low, the question involv- 
ing modification of Franklin’s bid need not be considered. 

With respect to your reliance on the two decisions of our Office 
cited heretofore, we believe they are readily distinguishable from the 
facts in the instant case. In neither of the cited cases had the tele- 
graphic modification arrived at the designated office prior to the time 
set for opening, and all that the evidence indicated was that they 
could have arrived by bid opening time but it did not establish that 
and delivery beyond that time was abnormal and unforeseeable. In 
the instant case the telegram was actually received in the Telecom- 


munication Office of GSA at 2:58 p.m., although transmission was 
ceased and then repeated as originally received with the changes in 
form as indicated heretofore. This clearly establishes that the tele- 


gram was filed in time for receipt prior to the bid opening time. We 
do not believe the bidder should be charged with the delay incident 
to the telegraph operator’s decision to “bust” transmission and re- 


peat the message with the corrections heretofore noted, since the mod- 
ification would have been acceptable in the form originally received 
at 2:58 p.m. 


Although the amount of the reduction included in New England’s 
modification was substantial, we do not believe this fact alone trans- 


forms the modification into an “entirely new bid.” Bids were re- 
quired by the invitation to be on the forms furnished and telegraphic 
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bids were specifically prohibited. Moreover, the telegraphic modifi- 
cation did not include various information required by the invitation 
and therefore would not have been responsive as was the bid as origi- 
nally submitted. Since you have submitted no evidence in support 
of the allegation that New England’s modification, was prompted by 
knowledge of De Matteo’s bid price, we have given it no consideration 
in reaching our decision. 

In view of the foregoing we see no valid basis for cancellation of 
the award to New England Constructors. Accordingly, your protest 
must be denied. 


[B-158525} 


Contracts—Awards—Labor Surplus Areas—Multi-Year Procure- 
ments 


An award of the entire labor surplus set-aside under a multi-year procurement 
invitation to a small business concern that is not located in a labor surplus 
area (Group 5), the concern awarded the non-set-aside portions of the pro- 
curement for the 2-year program, should be canceled for the first year’s require- 
ments and the smali business concern located in a persistent labor surplus 
area (Group 1), and bidding within the required 120 percent of the non-set- 
aside bid price, given an opportunity to accept award of the canceled portion 
of the procurement, the contracting officer erroneously disqualifying the con- 
cern because it offered a quantity less than that awarded on the non-set-aside, 
notwithstanding a contrary provision in the set-aside notice, and the same 
unit price required for all program years, the determination of a bid price 
within 120 percent of the awarded price on the non-set-aside is not affected 
by the multi-year award, a characteristic of multi-year procurements being 
that the Government has no obligation to purchase more than the first 
program year’s quantity. 


To the Secretary of the Navy, May 26, 1966: 


Reference is made to letter dated March 29, 1966, from the Assist- 
ant Chief for Purchasing, Bureau of Supplies and Accounts, fur- 
nishing a report on the protest of Rubber Fabricators, Incorporated, 
Grantsville, West Virginia, in connection with the award of a con- 
tract to Switlik Parachute Company, Incorporated, Trenton, New 
Jersey, for the labor surplus area set-aside portion of the procurement 
advertised under Navy Aviation Supply Office Invitation for Bids 
No. 383-410-66, issued October 7, 1965, for vest inflatable life 
preservers. 

The invitation covered a multi-year procurement of these life 
preservers with a 50 percent set-aside for labor surplus area concerns. 
It solicited bids for the delivery of 12,375 units during the first 
program year and, in the alternative, for the 2-year multi-year pro- 


curement consisting of 12,375 units for the first program year and 


9,026 units for the second program year. The set-aside was for the 
saine quantities for each vear. 


In accordance with the criteria for multi-year procurement, the 
invitation provided that bidders must submit a price for the 1-year 
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program (designated as Lot I), and might submit a price for the 2- 


year program (Lot II) with the condition that prices must be the same 
for both years, and that bids would be evaluated on the basis of the 
lowest cost computed by multiplying the lowest unit price on the 1- 
year basis by the total quantity called for under the 2-year basis, 
plus administrative costs of $816.98, and comparing this total with 
the lowest aggregate price offered on the 2-year basis. 

The invitation incorporated by reference the November 1964 form 
of notice relating to labor surplus area set-asides, as found in section 


1-804.2(b) of the Armed Services Procurement Regulation. This 
provision reads in part. as follows: 


* * * Negotiations for award of the set-aside portion will be conducted 
only with responsible labor surplus area concerns (and small business concerns 
to the extent indicated below) who have submitted responsive bids or pro- 
posals on the non-set-aside portion at a unit price no greater than 120 percent 
of the highest unit price at which an award is made on the non-set-aside 
portion. Negotiations for the set-aside portion will be conducted with such 
bidders in the following order of priority: 

Group 1. Persistant labor surplus area concerns which are also small 
business concerns. 

Group 2. Other persistent labor surplus area concerns. 

Group 3. Substantial labor surplus area concerns which are also small 
business concerns. 

Group 4. Other substantial labor surplus area concerns. 

Group 5. Small business concerns which are not labor surplus area 
concerns. * * *, 


Bids were opened November 12, 1965. Four bids were received 
as follows: 


Unit Price Unit Price 








Bidder Terms Lot I Lot II 
Rubber Fabrications, Inc. 5%-30 $31. 11 No Bid 
Rubbercraft Corporation of 1%-30 41. 739 $41. 481 
America 
Switlik Parachute Co., Inc. 1%-30 30. 69 30. 195 
M. Steinthal & Co., Inc. Net 26. 77 No Bid 


The unit prices listed above have been adjusted for the discounts 
offered. M. Steinthal & Company alleged a mistake in bid and was 
permitted to withdraw its bid. In accordance with the evaluation 
criteria set forth in the invitation it was determined that the bid of 
Switlik Parachute on the multi-year basis (Lot II) offered the lowest 
price and award of the non-set-aside portion was made to that firm 
on January 6, 1966, on the Lot II basis, or at a unit price of $30,195. 
The bid of Rubber Fabricators at a unit price of $31.11 is, of course, 
within 120 percent of the unit price of $30.195 at which award was 
made to Switlik. 

The contracting officer determined that Rubber Fabricators had 
not offered a “responsive bid * * * on the non-set-aside portion at 
a unit price no greater than 120 percent of the highest unit price 
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at which an award is made on the non-set-aside portion” within the 


meaning of the set-aside notice incorporated in the invitation, and 
accordingly made award of the set-aside portion for both program 
years to Switlik. Rubber Fabricators is in priority Group 1 for 
set-aside consideration, being a small business in a persistent labor 
surplus area. Switlik, a small business concern is in Group 5, not ina 
labor surplus area. 

We do not agree with the reasoning of the contracting officer on 
the question involved. It may,be admitted, at the outset, that the 
contract provisions prescribed by the Armed Services Procurement 
Regulation do not cover, and apparently failed to consider, the pre- 
cise situation involved in this case. However, logic and reason should 
lead to a conclusion which carries out the purpose intended by the 
making of a labor surplus set-aside. It may well be held that the 
award under Lot II is not an “award” of the second program year, 
since under the multi-year procurement procedures any so-called 
“award” of any year beyond the first program year is no more than 
an agreement to buy from the successful bidder in the event that funds 
are made available and further that notice is given of the Govern- 
ment’s intent to buy beyond the first program year. There is no 
legal obligation on the part of the Government to purchase more 
than the first program year’s quantity, and, indeed, the absence of 
such an obligation is an essential characteristic to the legality of 
multi-year procurement. Furthermore, the criteria laid down for 
multi-year procurement specifically require the same unit price for 
all program years, so that the determination of a bid price within 
120 percent of the awarded price is not affected by the award on a 
multi-year basis. 

It may be noted further that the labor suplus area set-aside notice 
incorporated in the invitation specifically provides for consideration 
of a bid for the set-aside even though such bid has failed to bid on the 
total quantity actually awarded on the non-set-aside. Admittedly, the 
notice deals only with the situation where such a bid on less than the 
non-set-aside quantity awarded is also less in price than the awarded 
price, but we believe it furnishes logical precedent for the proposition 
that a bid should not be considered “non-responsive” merely because 
it offers a quantity less than that actually awarded under the non-set- 
aside portion. 

This, essentially, is the situation involved when an eligible labor 
surplus area bidder bids only on the first program year of a multi-year 
procurement and award is made on the multi-year basis. Admittedly, 
negotiation with such a bidder for the set-aside portion of the first 
program year will require negotiation with others for the set-aside 
portion of additional program years, but we see no substantial differ- 
ence between this situation and that contemplated by the notice in the 


235-533 O - 67 - 49 
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case of a lower price offered for less than the awarded quantity on 
the non-set-aside, since the set-aside required to be offered to such 
lower bidder is limited to the quantity on which he bid on a non-set- 
aside basis. In either case, negotiations must be conducted with others 
for the remaining portion of the set-aside. In the present case, this 
would mean negotiation with Switlik for the set-aside portion for the 
second program year. 

We must conclude that Rubber Fabricators was entitled to an op- 
portunity to accept award of the set-aside portion of the first program 
year’s requirements, and that the award of this portion of the procure- 
ment to Switlik Parachute should be canceled in the event Rubber 
Fabricators is willing to accept award of this portion of the procure- 
ment at the price of the award to Switlik. 

We are returning herewith, as requested, the signed bid of Rubber 
Fabricators, Incorporated. 


[B-159004] 


Travel Expenses—Overseas Employees—Locally Hired Former 
Peace Corps Enrollees—Round-Trip Travel 


A Peace Corps enrollee who upon completing a tour of duty in Nepal elected 
cash ($707.70) rather than travel in kind, applying the cash to the purchase of 
n round-the-world round trip ticket in anticipation of returning to Nepal under 
a contract signed with the Agency for International Development before depart- 
ing for the United States, entitled under the contract to reimbursement for return 
to Nepal on an actual expense basis not to exceed the cost by the most direct 
route of the class and kind of travel actually performed, in no event to exceed 
the cost of economy class commercial regulariy scheduled air travel by the most 
direct route, may only be reimbursed actual expenses—one-half the round trip 
ticket ($640.17), an amount less than the constructive cost of one-way economy 
class commercial air transportation by the most direct route—and the fact the 
former enrollee did not expend the full amount of cash received to return home 
vests no right in the Government to recover the unexpended balance of the un- 
conditional payment. 


To Dorothy L. Olowach, Department of State, May 27, 1966: 


Your letter of March 17, 1966, transmits a travel reimbursement 
voucher for $263.95 in favor of Mr. Norman R. Bramble, a contract 
employee of the Agency for International Development (AID), Kath- 
mandu, Nepal, and you ask our decision whether, under the facts re- 
lated in your letter, the voucher properly may be certified for payment. 

Mr. Bramble, formerly a Peace Corps enrollee, was completing his 
tour in Nepal for that organization and before his departure for his 
home in Salt Lake City, Utah, contracted with AID in June 1965 to 
return to Nepal and serve a minimum of 1 year with that Agency after 
a period at his home. 

In accordance with the practice of the Peace Corps Mr. Bramble 
was tendered travel in kind (economy jet) or its cash equivalent, 
$707.70, from Kathmandu to Salt Lake City. Mr. Bramble elected 


— 
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to receive the cash equivalent and in view of his contract with AID to 
return to Nepal supplemented the payment with personal funds to 
purchase a round-the-world round-trip ticket covering his transporta- 
tion from Kathmandu/Salt Lake City/Kathmandu for $1,280.35. 
Mr. Bramble departed Nepal via the Pacific for Salt Lake City where 
he spent several weeks. On August 22, 1965, he departed for Nepal 
traveling via the Atlantic and arrived at Kathmandu on September 
16, 1965. 

In his travel reimbursement voucher Mr. Bramble claimed $827.25 
for economy jet air transportation which is the one-way fare from 
Salt Lake City to Kathmandu via the Atlantic. Under the appendix 
to his contract [C(2), Travel], the contractor was entitled to be reim- 
bursed “on the basis of costs actually incurred but not to exceed the 
cost by the most direct route of the class and kind of travel actually 
performed and in no event to exceed the cost of economy class commer- 
cial regularly scheduled air travel by the most direct route.” 

At the time of his return to the United States Mr. Bramble was 
neither an employee of USAID nor an enrollee of the Peace Corps. 
The $707.70 received by Mr. Bramble in lieu of return transportation in 
kind from Nepal to Salt Lake City as a former Peace Corps enrollee 
constituted his private funds to use as he thought fit. The Government 
had neither an interest in nor control over such funds. The fact that 
Mr. Bramble did not expend the full $707.70 on his return transporta- 
tion to Salt Lake City did not vest the Government with any interest 
in the unexpended balance. Thus Mr. Bramble’s travel reimbursement 
rights for travel between Salt Lake City and Nepal should be deter- 
mined in such a way as to apply the $707.70 unconditional cash pay- 
ment he received from the Peace Corps as being in lieu of one-way 
transportation from Nepal to Salt Lake City. 

On the other hand, Mr. Bramble was not entitled to greater reim- 
bursement than the amount he actually expended in traveling from 
Salt Lake City to Nepal incident to his employment in Nepal with 
USAID, which amount reasonably may be regarded as one-half the 
cost of the round-trip ticket purchased by him prior to his departure 
from Nepal (14 of $1,280.35 or $640.17). Since that figure ($640.17) 
is less than the constructive cost of one-way economy class commercial 
air transportation by the most direct route from Salt Lake City to 
Nepal, it reasonably may be regarded as the amount of reimbursement 
to which Mr. Bramble was entitled incident to his travel from Salt 
Lake City to Nepal as an employee of USAID. 

Accordingly, Mr. Bramble is entitled to additional reimbursement 
in the amount of $76.87 incident to his travel from Salt Lake City to 
Nepal ($640.17 less $563.30, the amount of reimbursement he already 
has received). 

The voucher, which is returned herewith, should be modified in 
accordance with the foregoing and certified for payment. 
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[B-158753] 


Gratuities—Six Months’ Death—Inactive Duty Training—Death 


While Traveling to Duty Station—Early Arrival, Departure, and 
Return 


A member of the United States Army Reserve who was struck and killed by an 
automobile before reporting for inactive duty training but subsequent to arriv- 
ing at the Reserve Center, with the knowledge and consent of his commanding 
officer to prepare for a drill class he was to instruct, leaving to cross the street 
to a dairy bar, was in a status that entitles his eligible survivors to the death 
gratuity payment prescribed by 10 U.S.C. 1475(a) (3) when a member dies from 
injuries received “while traveling directly” to inactive duty training, the mem- 
ber having completed travel to his inactive duty training station at the Reserve 
Center earlier than was necessary to report for scheduled duties was free to go 
to the dairy bar across the street from the Center; therefore, it cannot be con- 
cluded as a matter of law that he was not “traveling directly” to his inactive 
duty training station within the meaning of section 1475(a)(3) when he re- 
crossed the street to return to the Center. 


Military Personnel—Remains—Burial Expenses 


Upon the death of an Army reservist struck and killed by an automobile while 
returning to the Reserve Center to report for inactive duty following an early 
arrival to prepare for a drill class, leaving to go to a dairy bar located across 
the street from the Center, the burial expenses prescribed by 10 U.S.C. 1481(a) 
(2)(C) when a reservist dies while “on authorized inactive duty training” may 
not be paid, the member having left the place where his scheduled inactive duty 
training was to be performed before being mustered in for duty, the requirements 
of section 1481(a)(2) have not been met, and the status of the member at the 


time of his death does not entitle his next of kin to reimbursement for burial 
expenses. 


To the Secretary of the Army, May 31, 1966: 


By letter dated March 10, 1966, the Chief, Casualty Branch, Office 
of The Adjutant General, Department of the Army, requested a de- 
cision concerning the propriety of payment of death gratuity under 
the provisions of 10 U.S.C. 1475 et seg., and burial expenses, in con- 
nection with the death of a member of the United States Army Re- 
serve who had been directed to perform inactive duty training. Such 
letter will be viewed as a request for an advance decision under 31 
U.S.C. 74 and answered accordingly. 

According to the information provided this Office, Sergeant Bobby 
L. Dillard, ER 24525230, was to report for a Reserve drill with his 
unit at the Reserve Center, Tallassee, Alabama, at 7:15 p.m., on Sep- 
tember 27, 1965, where he was scheduled to instruct a class at the drill. 
It appears that he arrived at the Center approximately 1 hour before 
his instruction duties were to begin, for the purpose of preparing for 
a future drill which he was also to conduct. This activity was with 
the knowledge and consent of his commanding officer, as such prepara- 
tion required the use of certain reference materials available only in 
the Reserve Center, it appearing that the drills were conducted in such 
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a manner as to prevent advance preparation for future drills during 
a drill period. 

Information furnished indicates that after spending approximately 
15 minutes at the Center, Sergeant Dillard walked across the street 
to a dairy bar. While recrossing the street a short time later, on his 
way back to the Center, he was struck and killed by an automobile 
being operated at a high rate of speed. 

The basic question to be decided is whether the member was in such 
u status at the time of his death as to entitle his next of kin to the death 
gratuity under the provisions of 10 U.S.C, 1475. Subsection (a) (3) 
of that section authorizes payment of a death gratuity when the mem- 
ber involved dies from injuries received “while traveling directly to 
* * * inactive duty training.” 

Having completed his travel to his inactive duty training station 
at the Reserve Center at an earlier time than was necessary in order to 
report for his scheduled duties, there was no need for Sergeant Dillard 
to remain at that place and he was free to leave if he elected to do so. 
Since the dairy bar was located across the street from the Center and 
he decided to go to that place, it cannot be concluded as a matter of law 
that he was not “traveling directly” to his inactive duty training sta- 
tion within the meaning of those words as used in the statute when he 
was recrossing the street in returning to the Center. 

Accordingly, it is concluded that Sergeant Dillard was in a status 
entitling his eligible survivor to the death gratuity under 10 U.S.C. 
1475 (a) (3). 

With respect to the matter of burial expenses, the expenses covered 
by 10 U.S.C. 1482 are authorized to be paid under section 1481 (a) (2) 
in connection with the death of a Reserve who dies “while (A) on 
active duty, (B) performing authorized travel to or from the duty, 
(C) on authorized inactive duty training * * *.” Inactive duty 
training has been viewed by this Office as commencing when the 
Reserve is mustered in for such duty, 38 Comp. Gen. 841, 43 Comp. Gen. 
412. Black’s Law Dictionary, Third Edition, defines “muster” as 
assembling “together troops and their arms, whether for inspection, 
drill, or service in the field.” Since Sergeant Dillard left the place 
where his scheduled inactive duty training was to be performed, before 
reporting for such duty, there appears to be no basis for concluding 
that he was mustered in for that duty before his death and his situation 
thus does not meet the requirements of section 1481(a)(2). At the 
time of his death he was not in a status which entitled his next of kin 
to any reimbursement of his burial expenses. 
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‘[B-158857] 


Contracts—Priority Rated Orders—Diversion Propriety 


An award of a contract for trucks negotiated on the basis of a public exigency 
under 10 U.S.C. 2304(a) (2) with the second low bidder offering earlier delivery 
dates predicated on the diversion of rated DMS priority orders for axle assemblies 
under a prior contract for an identical item—a diversion that will not affect 
deliveries under the earlier contract—does not compromise the Defense Produc- 
tion Act of 1950, as amended, notwithstanding the rating required on the current 
procurement had not been assigned at the time of the diversion, the implementing 
regulations promulgated by the Business and Defense Services Administration 
authorizing the rescheduling of deliveries under DMS ratings to meet emergency 
needs and prescribing in section 17(a) for the use or disposition of material 
obtained under a rated order that is susceptible to the interpretation that a rated 
order may be diverted for use for the same purpose under any contract the con- 
tractor has with the Government, and any possiblé violation of the regulations is 
for resolution by BDSA or the contracting agency. 


Bidders—Qualifications—Preaward Surveys—Adequacy 


Notwithstanding a preaward survey was hastily prepared, the award of a con- 
tract on the basis that current production under an existing contract for an item 
identical to the one to be procured is satisfactory and that deliveries were on 
schedule at date of the award was proper, and the contracting officer having the 
benefit of the preaward survey, as well as knowledge that the contractor was 
current in his deliveries on the earlier contract, exercised reasonable prudence in 
making the award, and the possibility that the contractor may be unable to meet 
delivery commitments on the earlier contract, having diverted DMS priority 
orders to the new contract constitutes no basis to disturb an award proper when 
made. 


To Sellers, Conner & Cuneo, May 31, 1966: 


By letter dated April 5, 1966, and subsequent correspondence, you 
protested on behalf of Paul R. Minich, Jr., authorized Government 
representative for the Grove Manufacturing Company, against the 
award of a contract to the Pettibone Mulliken Corporation under tele- 
graphic request for proposal (RFP) No. DSA 4-66-3726, issued on 
March 1, 1966, by the Defense General Supply Center (DGSC) for 
106 rough terrain forklift trucks, including an option quantity of 106 
units and ancillary items. 

The RFP was issued to nine potential suppliers for negotiation on a 
public exigency basis (10 U.S.C. 2304(a) (2) and ASPR 3-202.2(vi) ) 
and advised that award may be made without discussion provided that 
it could be demonstrated clearly from the existence of adequate com- 
petition or accurate prior cost experience with the product that accept- 
ance of the most favorable initial proposal without discussion would 
result in a fair and reasonable price. The RFP delivery schedule 
called for 7 units by May 30, 1966; 8 units by June 30, 1966 ; 30 units by 
July 31, 1966; 30 units by August 31, 1966; and 31 units by 
September 30, 1966. The trucks were to be furnished in accordance 
with MIL-T-40632 dated September 28, 1962, and amendment 1 
thereto dated November 23, 1965. Under this specification, the only 
axle assemblies which could be furnished were those manufactured by 
the Rockwell Standard Corporation. Offers under the RFP were 
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requested either on an f.o.b. origin or on a destination basis. After the 
RFP delivery was confirmed to Mr. Minich, he requested on March 4, 
1966, that DGSC change the delivery dates specified to a more realistic 
schedule because delivery of the required axles—the largest leadtime 
component—as quoted by Rockwell Standard would be 220 to 250 days. 
By amendment No. 1 to the RFP, prospective offerors were advised 
that the delivery schedule cited in the RFP was that required by the 
Government, but that offerors who could not meet the required schedule 
could offer their best delivery schedule. Amendment No. 3 tothe RFP 
provided that preproduction testing may be waived provided the con- 
tractor has satisfactorily furnished an identical unit and that alterna- 
tive proposals based on waiver of all or part of such testing were also 
solicited from firms which have not previously furnished the item to 
the Government. 

Two proposals were received on March 18, 1966, one from Pettibone 
Mulliken and the other from C & M Industrial Associates, Inc. 
(Minich). Pettibone submitted origin unit prices of $18,950 for 
trucks requiring leve] “C” preservation and $19,150 for trucks requir- 
ing level “B” preservation. Mr, Minich submitted the lowest unit 
prices ranging from $17,650 for 70 units each, level “C,” f.0.b. origin, 
Shady Grove, Pennsylvania, to $18,457 each for 18 units, level “B,” 
f.o.b. Oakland, California. Mr. Minich offered delivery during the 
period November 30, 1966, through March 15, 1967, while Pettibone 
Mulliken offered delivery for the period May through October 1966, 
provided preproduction testing was waived. On March 22, 1966, 
C & M was requested to furnish the name and address of its pro- 
duction facility and to advise under what circumstances, if any, the 
offered delivery schedule could be shortened. C & M advised on 
March 22, 1966, that the manufacturer would be Grove at Shady Grove, 
Pennsylvania, and that time of delivery would be dependent upon 
delivery of the axles from Rockwell Standard. Mr. Minich, on behalf 
of C & M, stated in this regard that: 


I REITERATE THE STATEMENT MADE IN OUR PROPOSAL OF MARCH 
16, 1966, THAT ALL BIDDERS ARE IN THE SAME CONDITION CONCERN- 
ING DELIVERY SINCE NO BIDDER HAD AXLES ON ORDER WITHOUT 
THESE AXLES BEING ASSIGNED TO A PARTICULAR GOVERNMENT 
CONTRACT. THIS WAS CAREFULLY CHECKED OUT AND THERE 
WERE NO AXLES IN INVENTORY AT ANY OF THE OFFERORS’ PLANTS 
THAT WERE NOT COMMITTED TO A PARTICULAR GOVERNMENT CON- 
aaneeh — A SPECIFIC DEFENSE ORDER RATING AND A SPECIFIC 

IVERY. 


Mr. Minich followed this advice with a telegram received by DGSC 
on March 23, 1966: 


IF AN AWARD IS TO BE MADE AND THE BASIS OF SUCH AN AWARD 
ON THIS REQUEST IN WHICH ANY MANUFACTURER IS PROMISING 
DELIVERY IN LESS THAN 250 DAYS FROM RECEIPT OF A CONTRACT, 
WE WOULD LIKE THIS WIRE CONSIDERED AS AN OFFICIAL PROTEST 
AND THAT NO AWARD BE MADE UNTIL THE DELIVERY OF THE 
LONGEST LEAD TIME ITEM IS RESOLVED. TIMKEN AXLES ARE THE 
LONGEST LEAD TIME ITEM AND OUR DELIVERY IS PREDICATED UPON 
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THE RECEIPT OF THESE AXLES. ALL OF OUR TESTING AND MAN- 
UFACTURING WILL BE COMPLETED FOR THE FIRST TWO MONTHS 
PRODUCTION AND MERELY BE AWAITING THESE AXLES. * * * 


Pettibone Mulliken by telegram of March 24, 1966, furnished the 
following information regarding the long leadtime axles: 


RE TELEPHONE CONVERSATION OF MARCH 23, THIS WILL CONFIRM 
INFORMATION ON OUR PRESENT ORDERS FOR AXLES REQUIRED FOR 
6000 LB. ROUGH TERRAIN FORK TRUCKS. 

ORDER /83098 FOR A TOTAL OF 134 SETS. 

BALANCE DUE AS OF 3/16/66—39 SETS. 

SCHEDULED 15 FOR 3/15/66 AND 24 FOR 4/5/66. 

ORDER /92608 FOR A TOTAL OF 85 SETS. 

BALANCE DUE AS OF 3/23/66—85 SETS. 

SCHEDULED 31 FOR 5/2/66, 30 FOR 6/1/66 AND 24 FOR 7/1/66. 
ORDER /12670 FOR A TOTAL OF 106 SETS. 

BALANCE DUE AS OF 3/23/66—106 SETS. 

SCHEDULED 50 FOR 8/2/66, 50 FOR 9/20/66 AND 6 FOR 10/10/66. 

AGAINST ABOVE QUANTITIES OF 230 AXLE SETS, THERE ARE OBLI- 
GATIONS FOR 124 SETS WITH CONTRACT DELIVERY REQUIREMENTS 
AS FOLLOWS/ 

3 


f MARCH 1966 
31 APRIL 1966 
2 MAY 1966 
20 JUNE 1966 
20 JULY 1966 
20 AUGUST 1966 
8 SEPTEMBER 1966 


Rockwell Standard confirmed the delivery of the axles as stated by 
Pettibone Mulliken on March 29, 1966, as follows: 


15 SETS 3-15 31 SETS 6-1 50 SETS 9-20 
= 45 23 “ a S00" 10-6 
— 5-2 50 “ 8-2 


A preaward survey was requested of Pettibone Mulliken’s facilities 
and capabilities on March 29, 1966, with a report return date of March 
31, 1966. Award to Pettibone was recommended on the basis of its 
current production of the identical truck under a previous contract. 
A preaward survey was not made of Grove’s facilities or capabilities 
even though it (Mr. Minich) had submitted the lowest offer. Tele- 
graphic notice of award was sent to Pettibone Mulliken on March 31, 
1966, for the total amount of $2,024,366.32. Contract No. DSA-4+- 
0A4814-TM552 confirmed the award on April 23, 1966, and incorpo- 
rated essentially the delivery schedule proposed by the successful of- 
feror. The contract provided that: 


This product is certified for National Defense under the Defense Materials 
System as Class A and bears a DO rating C-9d. 

Paragraph 28 of the contract additional general provisions requires 
that: 

The Contractor shall follow the provisions of DMS Reg. 1 and all other ap- 
plicable regulations and orders of the Business and Defense Service Adminis- 


tration in obtaining controlled materials and other products and materials 
needed to fill this order. 


Also, liquidated damages at the rate of $10 per unit for each calen- 
dar day of delay were provided for in the contract. 
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Upon being notified of the award, Mr. Minich advised DGSC on 
March 31, 1966, that: 


BDSA REGULATION 2 FORMERLY NPA REGULATION 2, SECTION 4 
PARAGRAPH C— 

NO PERSON MAY PLACE RATED ORDERS FOR MORE MATERIALS 
THAN HE IS AUTHORIZED TO RATE EVEN THOUGH HE INTENDS TO 
CANCEL SOME OF THE ORDERS OR REDUCE THE QUANTITY OF MA- 
TERIAL ORDERED TO THE AUTHORIZED AMOUNT BEFORE IT IS ALL 
DELIVERED. 

I CHECKED TIMKEN AXLE COMPANY AND WAS INFORMED BY THIS 
COMPANY AT THE TIME OF BIDDING AND AGAIN THIS DAY AFTER 
NOTICE OF YOUR AWARD, THAT ALL ORDERS ON THEIR BOOKS AT 
THAT TIME WERE ASSIGNED TO PARTICULAR CONTRACTS WITH 
PARTICULAR PRIORITY NUMBERS. THEREFORE, THESE AXLES ARE 
BEING PROCURED ILLEGALLY AND WERE PROCURED ILLEGALLY BY 
THE PETTIBONE-MULLIKEN COMPANY IN DiRECT VIOLATION OF THE 
DEFENSE PRODUCTION ACT. I HEREBY REQUEST IMMEDIATE CAN- 
CELLATION OF THE AWARD SINCE THE PETTIBONE-MULLIKEN 
CORPORATION’S OR ANYONE ELSES ABILITY TO MEET DELIVERY 
SCHEDULE OUTLINED IN YOUR REQUEST FOR PROPOSAL COULD 
ONLY HAVE BEEN MADE AS A RESULT OF THE ILLEGAL PROCURE- 
MENT OF AXLES THROUGH THE ILLEGAL USE OF PRIORITIES. SINCE 
NO ONE HAD A PRIORITY OR A CONTRACT UNTIL 3/31/66, AND THERE- 
FORE NO AXLES COULD HAVE BEEN ON ORDER WITH A PRIORITY. 
REPEAT, PLEASE REMEMBER ALL AXLES ON ORDER AS OF 3/31/66, 
BEFORE AWARD WERE COVERED WITH PRIORITIES AND CONTRACTS. 
WE ARE THE LOW RESPONSIVE PROPOSAL TO THE TUNE OF OVER 
$100,000 AND CAN DELIVER THIS EQUIPMENT IN THE SAME LENGTH 
OF TIME AS ANY OTHER OFFEROR UNLESS THE MATERIAL WAS PRO- 
CURED IN AN ILLEGAL MANNER AS OUTLINED ABOVE. * * * 


Thereafter, on April 4, 1966, Pettibone Mulliken advised DGSC 
that all orders for axles with Rockwell Standard had priority ratings 
except the order for 106 axles on which a rating was being placed 
that day. In this regard, Pettibone Mulliken was telephonically ad- 
vised of the appropriate Defense Materials System (DMS) rating on 
April 4, 1966, since this information was not included in the tele- 
graphic RFP or notice of award as required by memoranda of the 
Assistant Secretary of Defense (Installations and Logistics) dated 
February 4 and March 1, 1966, and by Defense Procurement Circular 
No. 40, amplifying the above memoranda. 

The award as made to Pettibone represents a premium payment by 
the Government for earlier delivery of $151,410.64 if the entire option 
quantity of 106 units is exercised by the Government. 

It is contended that Pettibone’s offer was predicated on the diver- 
sion of rated DMS priority orders under a prior contract for the 
identical trucks to the instant procurement before the award of the 
contract and assignment of the proper DMS rated order. Through 
this alleged illegal diversion, it is argued that Pettibone was able to 
offer earlier delivery dates than offered by Mr. Minich who had predi- 
cated his offer upon the delivery of the long leadtime axles under a 
rated DMS order within 220 to 250 days from award. It is pointed 
out that since all the axles in the inventory of Rockwell Standard or 
on order at the time quotations were invited were already covered by 
specific contract numbers and rated DMS orders, all interested offerors 
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were in the same position with respect to time of delivery. On these 
bases, you contend that the award violated the Defense Production 
Act of 1950, as amended, 50 U.S.C. App. 2061 e¢ seqg., and the imple- 
menting regulations promulgated by the Business and Defense Serv- 
ices Administration (BDSA), Department of Commerce, at 32A CFR, 
chapter VI. You specifically contend that the diversion of axles rated 
for other defense contracts for use in this procurement is prohibited 
by the provisions of section 17(a) of BDSA regulation 2, which pro- 
vides in pertinent part as follows: 

Any person who gets material with a rating or through a specific authoriza- 
tion or a directive of BDSA must, if possible, use or dispose of it (or of the 


product into which it has been incorporated) for the purpose for which the 
assistance was given. * * * 


It is admitted both by DGSC and Pettibone Mulliken that axles 
procured from Rockwell Standard under rated orders issued in fur- 
therance of the prior contract (No. DSA-4—-070654-MP302) for the 
identical truck will be diverted from that production to production 
under the contract questioned. We understand that delivery of the 
axles rated under the prior contract. were accelerated by Rockwell 
Standard at the request of Pettibone Mulliken as early as September 
i965. We have ascertained that such acceleration by Pettibone Mulli- 
ken was authorized by contract No. DSA-4-070654-M P302 and that 
such acceleration was undertaken at the behest of DGSC. While 
performance under that contract may have to be decelerated to permit 
timely delivery under the disputed contract, deliveries under the 
earlier contract will be made in accordance with the contract delivery 
schedule as unaccelerated. In this regard, we have ascertained from 
the Defense Supply Agency (DSA) that deliveries under contract 
No. -070654 were current as of March 31, 1966, the date of award, 
and that Pettibone Mulliken was two trucks ahead of schedule at that 
time. 

While the language of section 17(a) quoted above can be inter- 
preted as you urge, we think that the language is also susceptible of 
the interpretation that the material obtained under a rated order 
may be diverted for use for the same purpose under any contract the 
contractor has with the Government. Since the language is ambig- 
uous and is subject to different interpretations we cannot conclude 
that the administrative action in permitting such diversion was clearly 
erroneous in the absence of an authoritative ruling on the point by 
BDSA. 

We have carefully reviewed the Defense Production Act and the 
regulations issued pursuant thereto in the light of the written record 
and informal consultations with officials of DSA, BDSA, Mr. Minich 
and members of your firm. In our considered judgment, we believe 
that neither the act nor the applicable BDSA regulations were com- 
promised in making the award to Pettibone Mulliken. It is quite 
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evident from a reading of the BDSA regulations that they prescribe 
policies and procedures for application of the DMS incident to con- 
tract performance. In our view, a question whether there has been 
a violstion of BDSA regulations is for resolution by that agency or 
by the procurement activity as part of its overall procurement man- 
agement responsibilities. The supervision of contract performance 
and management is under the jurisdiction of the procurement agency 
and not this Office. Hence, even if some deviation from BDSA regu- 
lations may result from Pettibone Mulliken’s performance of the dis- 
puted contract, we will not undertake to impose our judgment pros- 
pectively with reference thereto. 

Aside from the purely administrative matter of compliance with 
BDSA regulations, you urge that the contract is void since it contra- 
venes public policy—apparently relating to the mode of awarding 
Government contracts—and since its formation or performance is pro- 
hibited by statute. We have already decided that the Defense Pro- 
duction Act (and its regulations) did not prohibit the award or 
execution of the contract. And while performance of the contract 
may require the diversion of earlier rated orders to a later contract, 
the BDSA regulations and the Department of Defense Priorities and 
Allocations Manual (PAM) authorize BDSA to reschedule deliveries 
of materials under DMS ratings to meet emergency needs. Since a 
regulatory remedy is thereby provided, the fact that a diversion may 
be made would not provide a present legal basis to question the award. 
In this regard, our record in the case now shows that by letter dated 
May 17, 1966, DSA requested BDSA to approve the diversion of the 
mandatory axles and that by letter of May 20, 1966, in accordance 
with that request, BDSA authorized such diversion. 

We have already recognized that DGSC did not follow the depart- 
mental directives concerning the notice to be given in the RFP that the 
resulting contract would be assigned a particular DMS rating. But 
both offerors were fully aware of the DMS rating system and of the 
fact that a DMS rating would be prescribed by the contract. Since 
no prejudice resulted, we see no cause for objection. 

We find nothing in the record which would lend support to your 
argument that the award violated “procurement policies set by higher 
authority” which may “not be avoided or evaded (deliberately or negli- 
gently) by lesser officials, or by a concert of contractor and contracting 
officer.” G. LZ. Christian and Associates v. United States, 320 F. 2d 
845, 351, 160 Ct. Cl. 1,58. Neither may it be said that the award con- 
travened the spirit of the Armed Services Procurement Regulation 
wherein, at ASPR 1-307, the use of rated orders for approved pro- 
grams is made mandatory and the inclusion of an appropriate clause 
in contracts is required. The contract awarded to Pettibone Mulliken 
conformed to these regulations. However, the regulations or direc- 
tives respecting compliance with DMS affect or govern performance, 
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and they do not impose prerequisites or conditions to an award. We, 
therefore, feel that the decision of the Supreme Court in United States 
v. Mississippi Valley Generating Co., 364 U.S. 520, is distinguishable 
since such case involved a violation of a statute designed to protect 
the public from the corruption (conflict of interests) which might lie 
undetected below the surface of a contract “conceived in a tainted 
transaction.” 

We also think the authorities cited by you in support of your request 
for cancellation of the Pettibone Mulliken contract, dealing with il- 
legal bargains, bargains in violation of statutes, and bargains in vio- 
lation of public policy, are inapplicable since we find no illegality in 
the award. 

A question also has been raised as to whether Pettibone Mulliken 
had the manufacturing capability to produce the urgently needed 
trucks in view of its delinquencies under prior truck contracts and the 
fact that the mandatory axles were in tight supply. We are aware of 
the inadequacy of the preaward survey conducted of Pettibone Mulli- 
ken’s capabilities and of the fact that the survey stated: 


Award was recommended based only upon the findings and information de- 
veloped up to the time involved—one day. The Bidder’s vendor quotes have not 
been confirmed due to lack of time; nor was it possible to analyze his past per- 
formance and record of delinquencies. It is to be recognized that unsatisfactory 
findings in these areas could render a possible “no award” recommendation. 
Also, no determination was made as to the Bidder’s capability of any other 
items, other than the Lift Trucks, that may be on the proposed contract such as 
Spare Parts, Tech. Data or Pre-Production Tests. 


Since Pettibone Mulliken’s performance under its prior contract 
was satisfactory and deliveries were on schedule at the date of award, 
we are unaware of any basis whereby our Office could at this date 
substitute our judgment for that of the contracting officer and arrive at 
a different determination as to the entitlement of Pettibone Mulliken 
to the award. At the date of award, the contracting officer had the 
benefit of a preaward survey, albeit hastily prepared. However, he 
was aware of the fact that Pettibone Mulliken was current on contract 
No. -070654. Therefore, we cannot say that his actions at that time 
were improper or that he did not exercise reasonable prudence in mak- 
ing the award. ' In our opinion, the possibility that Pettibone Mulli- 
ken may be unable to meet its delivery commitments under its prior 
contract constitutes no basis for our Office to disturb the award since, in 
the final analysis, the procurement agency is solely responsible for the 
administration of its contracts in the best interests of the Government. 
In this connection, we note that BDSA regulation 2, section 22, 32A 
CFR, chapter VI, provides relief in the event a contractor defaults in 
performance by reason of operation of the DMS. We may not project 
the possible default of a contractor under another contract to afford a 
basis for charging the contracting officer with breach of his duty for 
the purpose of questioning an award otherwise proper when made. 

Accordingly, the protest is denied. 





Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 749 


[[B-158489] 


Contracts—Negotiation—Awards—To Other Than the Low Bidder 


Under a request for proposals soliciting offers for research and development on 
equipment in accordance with a purchase description that invited proposals 
deviating from the design of the “preliminary engineering” model, the fact that 
the low bidder on the procurement negotiated pursuant to 10 U.S.C. 2304(a) (11) 
met the minimum requirements of the purchase description but cost negotiations 
were conducted solely with the second low bidder offering a superior product does 
not convert the competitive procurement to a sole source procurement that was 
without higher authority approval, and the second low bidder, a firm permitted 
by the RFP to deviate from the design of the preliminary model, responsive to 
the performance characteristics of the model, as well as the technical require- 
ments of the purchase description, having offered a superior product that demon- 
strated an understanding of the problem and the scope of the project, meaningful 
negotiations could only be conducted with that firm, and a contract award pur- 
suant to those negotiations was proper. 


To Norman Jacobson, June 6, 1966: 


In your letters of February 17 and May 10, 1966, you urge that 
we uphold a telegraphic protest dated February 9, 1966, from your 
client, J. A. Maurer, Inc., against the award of contract DA18-119- 
AMC-02814(X), by the U.S. Army Procurement Office at Fort 
Meade, Maryland, to the Link Group of General Precision, Inc., pur- 
suant to Request for Proposals (RFP) 66-LYN/PR-66951. 

The RFP requested offers for research and development on, and de- 
livery of, one Graphic Recorder and Processor in accordance with 
Purchase Description (P.D.) R7.032. The procurement was negoti- 
ated under a class determination and findings authorized by 10 U.S.C. 
2304(a) (11), which provide that only a negotiated purchase permits, 
among other things, the obtaining of methods of approach which in- 
sure the highest possibility of successful completion. 

The record discloses that two proposals were received in the follow- 
ing amounts: 

Maurer $136, 037. 25 

Link 148, 522. 00 
The quotations below are excerpts from the conclusions reached by 
Government personnel charged with the responsibility of evaluating 
these proposals: 


2. R7 recommends an award to the Link Group for the following reasons: 
a. Technical Proposals 


(1) The systems proposed by both companies meet the minimum requirements 
of the Purchase Description. The system proposed by Link Group is, however, 
far superior. ‘The Link design inherently included automatic error compensation 
in areas which have been found through operational experience to be critical. 
The Maurer proposal on the other hand appears to meet the minimum Purchase 
Description requirements with little or no mechanical or performance margins. 
Systems nearly identical to the one to be supplied under the Purchase Descrip- 
tion produced by both companies have been observed by Agency technical per- 
sonnel. The workmanship, mechanical design, and general appearance of the 
Link Systems are far superior to those of J. A. Maurer. 


* * * * « # + 
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(3) Evaluation of design approaches clearly indicates the superiority of the 
Link Equipment. * * * 


b. Company Background and Performance 


(1) The Link Group is considered better qualified in this category, having 
built several similar systems for NASA (JPL) and one for the National Satellite 
Center. * * * 


* * * * * * * 


8. Thus * * * the Link Group has displayed a sound understanding of the 
technical problems involved and that the clear superiority of its design ap- 
proach, which is inherently more reliable and stable and possesses greater 
operating margins, more than offsets the slight additional cost of the equipment. 
The Link equipment should result in an operational capability which is sig- 
nificantly more suitable to the Agency’s requirements, and in the long run will 
result in benefits which will negate the $12,484.72 difference in cost. 


Due to the substantial superiority of the equipment proposed by 
Link, cost negotiations were conducted solely with that firm. Link 
reduced its offer to $143,240, and was awarded the contract on Feb- 
ruary 1, 1966. 

You protest the activity’s failure to have included your client in 
the negotiations. Initially, you maintained that under our decision, 
45 Comp. Gen. 417, Maurer should have been included in the nego- 
tiations because its allegedly inferior proposal could not be regarded 
as “unacceptable,” having satisfied the minimum P.D. requirements, 
and, therefore, was in a competitive range with Link’s proposal, price 
and other factors considered. However, the administrative report 
introduced the distinguishing fact that Link’s proposal was considered 
far superior because it incorporated a surprisingly novel and allegedly 
proprietary approach to the RFP requirements, and was considered 
to be such a substantial advancement in the state of the art in the 
field of graphic recording that it rendered meaningless any negotia- 
tions on the more orthodox approach proposed by Maurer. 

In light of this development, you now contend, in effect, that the 
factual distinction from the situation in B-157150 is a creation of 
the procuring activity which depends upon an insupportable proposi- 
tion, to wit, that the RFP invited or permitted technical proposals 
which deviated from a P.D. requirement that the new product be 
designed in conformity with a model Maurer had supplied under an 
earlier research and development contract. You say that under ASPR 
3-805.1(a)(v) and (e), the procuring activity should have accom- 
panied its relaxation of the RFP limitation on the. originality of 
design approach with an amendment giving all bidders an oppor- 
tunity to offer their own equipment. You believe the failure to issue 
such an amendment converted a competitive procurement into a sole 
source action without the approval of higher authority, and produced 
the remarkable result of the contract being awarded to a firm whose 
proposal deviated from the P.D. requirements instead of to a firm 
whose proposal was responsive and satisfactory. 
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In order to consider the merits of your argument, we must review 
certain provisions of the RFP. Part I of the RFP provided, in rele- 
vant part, as follows: 


Waivers to the requirements of the P.D. may be obtained only in writing 
from the Contracting Officer, any language in the P.D. which might be construed 
to the contrary notwithstanding. 

B. Method of Bidding: 

1. A technical proposal as well as a cost proposal must be submitted. 

* * > * * ” = 


3. Bidders shall bid in all areas described in the P.D. All recommended 
deviations must be bid separately and described in detail. Failure to adhere 
to these requirements may be grounds to reject a bid as nonresponsive. 

7 « * * * * . 


E. Government Furnished Property : 

1. There will be no Government-furnished Property. 

2. A preliminary engineering model of the equipment will be available for 
inspection purposes only in the Operations Building * * * 

* * e : > = os 

J. Evaluation of Proposals: 

In the evaluation of any proposal resulting from this Request for Proposal, 
the following guidelines will be used and are listed in order of their importance 
in the evaluation: 

1. Technical Proposal : 

a. Understanding of the Problem and intended approaches thereto. 

b. Responsiveness to the P.D. 

ec. Waivers and Deviations from the requirements of the P.D. that the 
bidders may ask for. 

2. Program Management: 

. * * + s * = 


3. Costs: 


forth the following 


* * 


* * * 
Part II of the RFP set provisions related to the 


acceptance of offers: 


I. GENERAL 
A. The Government in accepting proposals reserves the right: 

1. To consider as responsive only those proposals submitted in accordance 
with all requirements set forth or referenced in Request for Proposal. 
Alternate proposals are invited, provided, that offeror also submits a re- 
sponsive proposal which demonstrates his understanding of the problems 
involved and the scope of the project. 

2. To reject as non-responsive, proposals deleting or altering the technical 
requirements * * * 

s * - . * * 2 


F. Notice to Offerors. Offerors are hereby notified that bargaining will be 
kept to the minimum required to establish a fair and reasonable price. There 
is a possibility that the award may be made without discussion of: the initial 
offers with offerors. Therefore, proposals should be submitted offering the 
most favorable terms and lowest prices, initially. 


Section 3.2 of the P.D., entitled “General Requirements,” contained 
the following paragraphs pertinent to your protest: 
3.2.5 Contractor Requests for Deviations. 


3.2.5.1 Proposal Deviations. If a contractor proposes to deviate from the 


model design approach or specifications, he shall outline such deviations with 
his proposal in sufficient. detail to allow a determination by the Government of 
the equivalence and suitability of such change. 
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3.2.5.2 Contract Requests for Deviation. Requests for deviations after award 


of contract shall be * * * accompanied by documented evidence proving that 
the deviation will result in an end item whose functional capabilities and opera- 
tional suitability and reliability are better than those specified by the model. * * *. 


= * . * © . = 
3.2.7 Model. The model is a preliminary engineering equipment with some 


“breadboard” features which require reworking to meet good commercial 
standards. 


(1) The same design approach and functional operation applied in the 
manufacture of the model shall be followed in the construction of equip- 
ment under this P.D. 


(2) The functional and component parts and performance requirements 
of the Graphic Recorder and Processor shall conform to the model with 
the exception of the modifications listed in para. 3.3.3. In case of conflict 
between the requirements of this P.D. and the model, the performance of the 
model (except for the changes specified in para. 3.3.3) shall govern unless 
waivers are specifically granted by the Contracting Officer. The model will 
be available for inspection purposes only at the contracting Agency. 


The preliminary engineering model of the Graphic Recorder and 
Processor which was made available for inspection purposes, was 
basically the equipment which had been supplied by Maurer under 
an earlier research and development contract. 

The above-quoted paragraphs of the “General Requirements” were 
followed by section 3.3 of the P.D., “Detailed Requirements,” which 
set forth the basic functions, the detailed specifications, and, in the 
aforementioned paragraph 3.3.3, “Modifications” which represented 
additional features the contractor was to “incorporate * * * into the 
equipment constructed under this P.D.” 

The administrative agency advises us that the Link proposal met 
all of the General and Detailed Requirements of the P.D., and it takes 
the position that the General Requirements of the P.D. not only do not 
exclude, but in paragraph 3.2.5.1, “Proposal Deviations,” quoted 
above, explicitly invite proposals deviating from the model design. 
The administrative agency also advises that the invitation in the 
“Method of Bidding” for an “alternste” proposal accompanied by a 
“responsive” one is not relevant to the instant case, since that invita- 
tion contemplated the receipt of a proposal which, unlike Link’s pro- 
posal, did not comply with the Detailed Requirements Section of the 
P.D. You point out, however, that paragraph 3.2.7 in the General 
Requirements Section of the P.D., entitled “Model,” states that the 
same design approach and functional operations applied in the manu- 
facture of the model shall be followed in the construction of equipment 
under the P.D., and assert that this language precluded the contracting 
officer from accepting a proposal which is not responsive to the RFP be- 
cause it offers to supply equipment deviating or “straying” from the 
standard established by your client’s model. In other words, you 
appear to suggest that paragraph 3.2.7 inadvertently contradicts and 
has preference over paragraph 3.2.5.1 of the P.D. 
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The subject paragraphs, which deal with the essentiality or non- 
essentiality of the model design approach, appear to be deliberately 
juxtaposed in the same section of the P.D., and we believe that a 
reading of the paragraphs in context with each other and with other 
relevant provisions of the RFP will not support the implied contra- 
diction, much less the preference, you select. 

Parts I and II of the RFP treated and discouraged the submission 
of a proposal which, because it requested “waivers” or “deviations” 
to the requirements, or because it was either an “alternate proposal,” 
or a proposal “deleting or altering the technical requirements,” was 
not responsive to the technical performance requirements of the P.D. 
The only reference in these sections of the RFP which was concerned 
with the model was the fact that one was available for inspection. 
However, the RFP did state that the most important evaluation guide- 
line was the proposer’s understanding of the problem and intended 
approaches thereto. 

Paragraphs 3.2.7 and 3.2.5 of the P.D. addressed themselves to the 
efficacy of the model design approach. Paragraph 3.2.7 recognizes 
that the.model as designed is only preliminary engineering equipment, 
and subparagraph 3.2.7(2) accords preference to the model over any 
conflicting requirements of the P.D., not with respect to its design, but 
with respect to its performance. Paragraph 3.2.5.1 requires proposals 
deviating from the model design to demonstrate “equivalency,” which 
obviously refers to equivalent performance. Paragraph 3.2.5.2, deal- 
ing with design deviations proposed after award, requires evidence 
that such changes will result in an end product with superior perform- 
ance characteristics. 

In light of the above, we think the clear import of paragraphs 
3.2.5.1 and 3.2.7, when read in proper context, is that while a technical 
proposal complying with the request in 3.2.5.1 to deviate from the 
model design approach will not be considered responsive unless it de- 
monstrates performance characteristics which meet the Detailed Re- 
quirements of the RFP and which are equivalent to those of the model, 
a proposal complying with the alternative request in 3.2.7 to follow 
the model design approach need address itself only to the P.D. require- 
ments in paragraph 3.3.3 related to modifying the “breadboard” 
features of such model. Therefore, we are of the view that the RFP 
did not contain a requirement that all proposals to manufacture equip- 
ment in accordance with the P.D. had to offer to design such equipment 
in conformity with the Maurer model, and that competition was solic- 
ited and obtained on the basis of an RFP for equipment designed 
either in conformity with a model or in a manner which met or ex- 
ceeded specified technical requirements. As a result of this view, we 


235-533 O - 67 - 50 
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find nothing remarkable in the proposition that a technical proposal 
which responds to an RFP solicitation for proposals deviating from 
the design of a “preliminary engineering” model may be not only 
responsive to the performance characteristics of the model and to the 
technical requirements of the P.D., but also so far superior to an offer 
proposing to conform to the model design that meaningful negotia- 
tions could be conducted only with the firm proposing the more original 
approach to meeting such requirements. 

In. view of the above, and the absence of evidence that the Link 
proposal was not proprietary or did not represent a substantial ad- 
vancement in the state of the art, we must conclude that negotiations 
were properly conducted with a firm whose proposal was the only one 
within a competitive range, price and other factors considered. Con- 
sequently, we find no legal basis for objection to the contract awarded 
pursuant to those negotiations, and accordingly, must deny your 
protest. 

[B-158958] 


Bids—Mistakes—Corrections—Low Bid Replacement 


A mistake in bid attributable to the use of the word “add” instead of “deduct” 
on the form inviting bids on alternates for the purpose of obtaining reduced 
prices in the event the base bid exceeded the final limitation may be corrected 
as a clerical error, notwithstanding displacement of the low bid, the worksheets 
substantiating the intent to deduct the cost of the alternate and not to increase 
the total bid by adding the cost of the alternate, and the majority of the bidders 
having bid on a deductive basis for the alternate; therefore, the determination 
of the contracting officer to treat the failure to change the word “add” to “deduct” 
as a clerical error being reasonable and within the principle that a downward 
correction that displaces one or more bids may be permitted when the mistake 
and intended bid are ascertainable from the invitation and bid, the correction of 
the error is acceptable and an award on the basis of the corrected bid is proper. 


To Mishara Construction Company, Inc., June 6, 1966: 

Reference is made to your letter of April 12, 1966, protesting the 
administration action in allowing A. P. Whitaker & Sons, Inc., to 
correct its bid, displace an otherwise low bidder, and receive an award 
of General Services Administration contract GS-01B-PCC-0405 
based upon the bid as corrected. 

The invitation for bids solicited a base bid and a bid on each of 
two alternates designated “A” and “B.” Alternate “A” solicited a 
price for omitting certain items from the work upon which the base 
bid wasbased. Alternate “B” solicited a bid for substituting demount- 
able panel-type partitions for the movable metal partitions also in- 
cluded in the work upon which the base bid was computed. Both 
alternates were included in the invitation because it was believed that 
there would be obtained reduced prices which could be applied in the 
event the base bids exceeded—as in fact they did—the fund limitation 
on the project. Before the space where the bidder was to indicate its 
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price for alternate “A,” there appeared the word “DEDUCT,” and 
while it was intended that the same word appear on the alternate “B” 
price line, through error the word “ADD” was used instead. 

Eleven firms bid on the project. Seven bidders changed the word 
“ADD” to “DEDUCT.” Three bidders, including A. P. Whitaker 
& Sons, Inc., left the word “ADD” as it was. Your company bid “No 
Change.” 

Evaluated on the basis of the base bid and alternates “A” and “B,” 
the bid of Welbilt Construction, Inc., which includes a deductive price 
for alternate “B,” totals $178,900 and is the low bid. Evaluation of 
the bid of Whitaker on the same basis, which, as noted, included an 
added price for alternate “B,” results in a total bid of $180,715. How- 
ever, inquiry was made of Whitaker as to whether the $3,000 amount 
shown in the bid for alternate “B” was intended to be an add figure. 
Whitaker advised that it should have been shown as a deduction, but 
that in the haste of preparing the bid it had failed to alter the bid 
form. Whitaker furnished its original bidding worksheets together 
with offers it had received on the partition work from prospective 
subcontractors all of which substantiate Whitaker’s intent. 

The word “ADD” was inserted on the bid form in error by the con- 
tracting office and as far as the contracting officer was concerned 
alternate “B” required less expensive panels than were otherwise re- 
quired and should have produced a savings in cost. In view thereof 
and the fact that seven bidders had changed the word “ADD” to “DE- 
DUCT” in their bids, the contracting officer was satisfied that, in not 
doing so, Whitaker had made a clerical error, substantiated by its 
worksheets, which should be corrected. Accordingly, its bid wag 
treated as one for $174,715 and award was made to it on that basis. 

You protest the action of the contracting officer because you say 
there is no unanimity of opinion that alternate “B” called for a de- 
crease in price. In that connection, you point out that two bidders 
besides Whitaker bid “ADD” prices and you bid “No Change.” You 
also state that when the same alternate appeared in another invitation 
for bids, except that there the word “DEDUCT” was used, your com- 
pany in bidding the job crossed out “DEDUCT” and replaced it with 
“ADD” and another bidder in lieu of an amount wrote “No Change.” 
Moreover, you suggest that the correction is improper because if the 
contractor had been the low overall bidder without the benefit of the 
correction in bid, the Government could not have required a reduction 
in the bid price on the alternate if the bidder refused to grant it. You 
state further that you do not believe that a bidder should be allowed 
to correct a bid when it will displace another bidder. 
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We recognize that, in the light of the bids received, it might be 
said that the bidders were not all of the opinion that the alternate 
would result in a reduction in bid price. However, we also think it 
is entirely possible that the two other bidders who bid in the same 
manner as Whitaker were persuaded to do so because of the error in 
the bid form. But even if they were not, and although on another in- 
vitation your company purposely changed a deduct to an add for the 
same item, the fact remains that the majority of the bidders indicated, 
and the contracting officer believes, that the item is one which should 
normally produce lower rather than higher prices. In support of this, 
the General Services Administration has advised us that upon a re- 
view of 12 other projects in several different regions, al] involving an 
alternate demountable panel-type partition in lieu of movable metal 
partitions, as in the instant case, it has found that it is extremely 


rare that a bidder will bid an additive price for the alternate. It has 


found that in respect to 94 bids received over 12 projects, only 1 bidder 
bid on an additive basis, 90 bidders having bid on a deductive basis 
an only 3 having bid nochange. It would therefore appear that, while 
not entirely free from doubt, bidders generally could have been ex- 
pected to bid a deductive price for the alternate, and, as a matter 
of practice, with very few exceptions, they do bid a deductive price 
for the alternate. Thus, there appears to be a substantial basis for the 
view that such an item would have been bid as a deductive item if the 
price line had been captioned “DEDUCT” as was intended. It fel- 
lows, then, that the contracting officer’s determination that the al- 
ternate should produce a deductive price was justified, and having 
reached that result, his treatment of the bidder’s failure to change 
“ADD” to “DEDUCT” as a clerical mistake was reasonable. There- 
fore, and considering that the contractor’s mistake was attributable to 
the Government’s error in the bid form, our Office is not inclined to 
disturb the contracting officer’s determination. 

While you suggest that the Government might not have been able 
to obtain a reduction on the alternate if the successful bidder had 
been low in any event, the Government is not faced with that situation 
and it is not necessary to consider what would have been done by the 
bidder or the Government in that event. 

We can appreciate your concern over a correction which permits a 
bid not otherwise low to become low. That is why in cases where there 
is presented for our consideration a downward correction which would 
displace one or more other bids, our Office has permitted the correc- 
tion only when the existence of the mistake and the bid actually in- 
tended were ascertainable substantially from the invitation and the bid 
itself. 41 Comp. Gen. 469, 472. In the circumstances of this case we 
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think that the contracting officer can be said to have applied that 
principle. 


[B-159121} 


Compensation—Double—Exemptions—Employer-Employee Rela- 
tionship Absent 


A Regular Air Force officer who upon retirement under 10 U.S.C. 8911 is em- 
ployed as a civilian dentist in a family dental clinic at a military installation 
established because dental care is excluded from the Dependents’ Medical Care 
Act, 10 U.S.C. 1077(d)—a clinic that is neither a governmental instrumentality 
nor a nonappropriated fund activity—does not hold a civilian office at the clinic 
within the meaning ‘of section 101(3) of the Dual Compensation Act, the retired 
officer serving as a civilian dentist without a contract or tenure of employment, 
free of Federal control or supervision, and compensated on the basis of individual 
fees that are subject to the employer’s share of social security taxes, and the 
clinic’s share of operating expenses and nonexpendable equipment costs, and 
absent a Federal employer-employee relationship, the deductions made from the 
officer’s retired pay pursuant to the Dual Compensation Act may be refunded 
to him. 


To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 
June 6, 1966: 

Reference is made to your undated letter forwarded here under date 
of May 4, 1966, by the Directorate of Accounting and Finance, Head- 
quarters United States Air Force, requesting a decision whether the 
sum of $639.84 deducted from the retired pay of Lieutenant Colonel 
Bernard B. Morgan for the period November 1, 1965, through Janu- 
ary 31, 1966, pursuant to the Dual Compensation Act, Public Law 
88-448, 78 Stat. 484, 5 U.S.C. 3101 note, may be refunded to him. Your 
request for decision has been assigned No. DO-AF-906 by the Depart- 
ment of Defense Military Pay and Allowance Committee. 

Colonel Morgan, a Regular Air Force officer, was retired May 1, 
1964, under the provisions of 10 U.S.C. 8911. He served as a civilian 
dentist in the Family Dental Clinic at Scott Air Force Base, Illinois, 
during the period from June 15, 1965 to January 31, 1966. In an 
opinion dated January 11, 1966, of the Staff Judge Advocate at Scott 
Air Force Base it is stated that the Family Dental Clinic at Scott AFB 
is nowhere specifically provided for by statute, regulation, or official 
directive, and is not a normal type of governmental instrumentality 


or nonappropriated fund activity, but was established in’ July 1957 
as an experimental facility to test the feasibility of providing low-cost 


dental service to military family members for whom free military or 
governmental dental service was not available. As such it was estab- 
lished as a part of the Central Base Fund (Military Welfare Fund), 


a nonappropriated fund under AFR 176-1, administered by the Scott 
AFB Central Base Welfare Council, and not as a part of the Scott 


AFB Dental Service, although the operation was to be under the 
general supervision of the Base Dental Surgeon, who served as a mem- 
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ber of the Welfare Council as an additional duty. Although not 
specifically authorized by law or regulation, it is reported that the 
Family Dental Clinic was approved as being “legally unobjectionable” 
and “in accord with” military regulations in legal opinions issued by 
The Judge Advocate General, United States Air Force, and the Office 
of the General Counsel, Department of Defense, early in 1958. 

The opinion further states that when first established in 1957 the 
Family Dental Clinic was operated under very close and direct super- 
vision and control of the Base Dental Surgeon and the Central Base 
Fund Council and that initially a clear employer-employee relation- 
ship was intended and established between the Central Base Fund and 
the civilian dentists, who were hired with a definite monthly salary 
and routine, civil-service type employment contracts. At that time all 
fees collected by the clinic were property of the Central Base Fund and 
were commingled with the other liquid assets of the Fund, through 
which surplus Government-owned facilities, furnishings and dental 
equipment were provided for the use of the clinic. The Central Base 
Fund also paid for all utilities, supplies, and operating expenses of the 
clinic and established the fee schedule for dental services as well as per- 
forming all bookkeeping services for the clinic. 

The basis of the dentists’ compensation has substantially changed 
from a guaranteed monthly salary at the time of the clinic’s establish- 
ment in 1957. to what in effect now is a net fees-earned basis. Under 
the present system a record is kept of all fees charged and collected 
by each individual dentists. Ten percent is deducted from each den- 
tist’s fee income for the employer’s share of social security taxes, the 
clinic’s share of the cost of accounting services and for nonexpendable 
equipment, furnishings, and any dental equipment required. Based 
on the ratio of individual fee earnings the Fund then allocates among 
the civilian dentists the compensation paid to hourly paid clinic per- 
sonnel, general clinic supplies, and telephone expenses. The cost of 
special dental supplies and prosthetic devices ordered by each dentist 
is deducted from his individual remaining fee income received ; deduc- 
tions are then made for social security and income taxes, based on the 
net fee income. 

It is stated further that the Base Dental Surgeon and the Central 
Base Fund Council no longer exercise a substantial degree of direct 
supervision or control over the day-to-day operation of the Family 
Dental Clinic and its personnel, but that the civilian dentists them- 
selves exercise primary control over both the operation of the clinic 
and the clinic employees, determine their own work schedule, and can 
modify the hours of clinic operation. The civilian dentists order 
directly what supplies they require from civilian dental supply houses 
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or laboratories of their own choosing; suppliers’ invoices are sent 
directly to the clinic, where they are approved by the civilian dentists, 
although they are sent to the Central Base Fund for payment out of 
current clinic receipts. 

The dentists have no written contract of employment with the Cen- 
tral Base Fund, have no definite understanding regarding tenure or 
term of employment, no job classification or pay grade, no written job 
description, nor any pay schedule; they receive no written perform- 
ance or efficiency rating, no paid annual or sick leave, and are not eligi- 
ble for participation in the Nonappropriated Fund Employees’ Group 
Life Insurance and Accidental Death and Dismemberment Insurance 
coverage or in the Nonappropriated Fund Employees’ Medical Ex- 
pense Benefit plan coverage. In contrast, Scott AFB Regulation 34- 
5 makes such benefits applicable to all Central Base Fund employees, 
including the dental assistants, receptionist, and janitor employed at 
the clinic. There is no provision for retirement or pension protection 
as an employee available to the clinic dentists. 

In decision of June 1, 1965, 44 Comp. Gen. 761, we said that the exist- 
ence of an employer-employee relationship depends not upon the na- 
ture of the work to be done but upon the method chosen to accomplish 
that work, and that the generally accepted test of Federal employer- 
employee relationship includes three requirements: first, performance 
of a Federal function; second, appointment or employment by a Fed- 
eral officer; and third, supervision and direction by a Federal officer. 
Section 103(h) (4) of the Dependents’ Medical Care Act, 10 U.S.C. 
1077 (d), excludes general dental care for dependents from the medical 
and dental care provided for dependents of members of the uniformed 
services. Hence, it does not appear that the dental care provided by 
the Family Dental Clinic at Scott AFB should be regarded as a Fed- 
eral function within the meaning of that generally accepted test. Of 
course, there is also for consideration the general test of the source of 
compensation. In the usual employer-employee relationship the 
compensation is paid by the employer. Here the source of compensa- 
tion is the fee paid by the person who receives the dental services pro- 
vided by the civilian dentists rather than the Central Base Fund (Mil- 
itary Welfare Fund), although that Fund provides collection and ac- 
counting services for the clinic and its individual civilian dentists. 

The facts as related in the opinion of the Staff Judge Advocate 
indicate that there is no appointment in the generally accepted sense, 
although doubtless administrative control is exercised over the selection 
of civilian dentists who practice their profession in the Family Dental 
Clinic. Likewise, there does not appear to be any direct supervision 
or control over the services of the civilian dentists, although presum- 











760 DECISIONS OF THE COMPTROLLER GENERAL [45 


ably the professional services and practices of the dentists generally 
must at least conform to a level of competence and other general 
standards that may be prescribed by the Base Dental Surgeon or 
other cognizant local authority, such as would ordinarily be required 
of a concessionaire or independent contractor. In other words, what 
supervision exists presumably relates to the results to be accomplished 
rather than consisting of active direction and control over the day-to- 
day activities of the civilian dentists. The dentists in effect provide 
their own expendable supplies and are charged for the furnishings 
and equipment furnished by the Central Base Fund. Compare 26 
Comp. Gen. 468, 469. Their compensation is based on their individual] 
fees for the dental services rendered to the patients which are paid by 
the patients and not by the Ceneral Base Fund. 

The circumstances as a whole reasonably support the view that the 
civilian dentists are not employees of the Central Base Fund. There- 
fore it is our opinion that Colonel Morgan did not hold a civilian office 
within the meaning of that term as defined in section 101(3) of the 
Dual Compensation Act, 5 U.S.C. 3101(3), during the period Novem- 
ber 1, 1965 through January 31, 1966. Accordingly, the sum of 
$639.84 deducted from his retired pay during that period may be 
refunded to him, and payment on the enclosed voucher is authorized. 


[.B-159212] 


Quarters Allowance—Civilian Overseas Employees—Locally Hired 
Employees—Eligibility Determination Erroneous 


A civilian employee locally hired by the Air Force, married to a foreign national 
during a period of prior employment by a Defense contractor, who is erroneously 
determined to be eligible to receive a living quarters allowance may not have 
her indebtedness waived under section 202 of the Overseas Differentials and 
Allowances Act (50 U.S.C. 3034) on the basis that recovery of the overpayment 
would be against equity and good conscience, section 113 of the Standardized 
Regulations, implementing section 202, prescribing waiver only in cases of 
emergency transfers or involuntary separations to relieve employees from the 
obligation of repaying a rent advance that cannot be recovered from a third 
party lessor upon termination of a lease, and as a general policy of waiver of 
recovery of improper quarters allowance payments cannot be based on the 
narrow standard of recovery waiver in section 202, nor on the basis of specific 
waiver provisions in other acts, even though the criteria of being against equity 
and good conscience is present, the improper payments to the locally hired 
employee may not be waived. 


To the Secretary of Defense, June 6, 1966: 


This is in reply to your Assistant Secretary’s letter of May 16, 1966, 
relating to waiver of recovery of unauthorized quarters allowance in 
the case of married women employees serving overseas as being against 
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equity and good conscience on the basis of the intent expressed by 
Congress in section 202 of the “Overseas Differentials and Allowances 
Act,” Public Law 86-707, 74 Stat. 792, 5 U.S.C. 3034. 

In his letter the Assistant Secretary gives an example of the type of 
case which illustrates the question raised. His letter sums up the case 
as follows: 


* * * an employee was locally hired in Spain by a Defense contractor under 
an agreement which provided for her return transportation to the United States 
upon separation. During this period of employment, she married a citizen of a 
third country. Subsequently, in June 1961, during the phase out of the con- 
tractor’s operation, she was employed as a local hire by the Air Force. When the 
change to the standardized regulations referred to above was issued in October 
19638, the employee made a claim for the quarters allowance and a decision was 
made by the appropriate operating officials that she qualified. In September 
1965, as a result of a review of the eligibility of persons receiving the quarters 
allowance, it was determined that the employee did not meet all requirements 
contained in the standardized regulations and payment of the quarters allowance 
was discontinued. 

The Department of Defense has conducted a technical review of the decision 
and has confirmed the decision that she is not eligible to receive the quarters 
allowance. However, we are seriously concerned about the equity in attempting 
a recovery of the quarters allowance that was paid in good faith and accepted in 
good faith by the employee for a period of approximately a year and a half. 


Sections 202 and 203 of the Overseas Differentials and Allowances 
Act (5 U.S.C. 3034, 3035) provide as follows: 


SBC. 202. Allowances granted under this title may be paid in advance, or 
advance of funds may be made therefor, through the proper disbursing officer in 
such sums as may be deemed advisable in consideration of the need and the period 
of time during which expenditures must be made in advance by the employee or 
employees. Any advance of funds not subsequently covered by allowances accrued 
to the employee or employees under this title shall be recoverable by the Govern- 
ment by setoff against accrued salary, pay, compensation, amount of retirement 
credit, or other amount due from the Government to such employee or employees 
and by such other method as may be provided by law for the recovery of amounts 
owing to the Government. 

The head of the Government agency concerned may, in accordance with regula- 
tions of the President, waive in whole or in part any right of recovery under this 
section, if it is shown that such recovery would be against equity and good 
conscience or against the public interest. 

SEC. 203. The allowances and differentials authorized by this title shall be 
paid in accordance with regulations prescribed by the President establishing rules 
governing payments thereof and the respective rates at which such payments 
shall be made, the foreign areas, the groups of positions, and the categories of 
employees to which such rates shall apply, and other related matters. 


In Executive Order No. 10903, dated January 9, 1961, 26 Federal 
Register 217, the President delegated to the Secretary of State his 
authority to issue regulations concerning the waivers authorized under 
section 202 of the act and to issue regulations governing payment and 
allowances prescribed in section 203. In implementation of this au- 
thority the Secretary of State issued regulations relating to advance 
payments of living quarters allowance and recovery of unpaid balance 
of payments in section 113, Standardized Regulations (Government 








762 DECISIONS OF THE COMPTROLLER GENERAL [45 


Civilians, Foreign Areas), pertinent portions of which provide as 
follows: 


113.1 General 


In accordance with the criteria and restrictions set forth in section 113.2 and 
113.3, quarters allowances may be paid in advance, or an advance of funds may 
be made therefor, through the proper disbursing officer. 

113.2 Advance Payment of Temporary Lodging Allowance 


Advance payment of temporary lodging allowance may be made only where 
advance rental payment for temporary quarters is required by the lessor. * * * 
113.3 Advance Payment of Living Quarters Allowance 


Advance payment of living quarters allowances may be made only in localities 
where local custom necessitates such advance payments for periods of at least 
3 months and where the individual lessor requires the customary advance pay- 
ment of rent. 

113.4 Recovery of Unpaid Balance of Advance Payment 


Upon transfer or separation of the employee, any balance of an advance 
payment for a temporary lodging allowance or a living quarters allowance which 
has not been repaid to the Government shall be recoverable in U.S. dollars by 
the Government except as provided hereinafter. The recovery may be made by 
setoff against accrued allowances, salary, pay, compensation credit, or other 
amount due from the Government to the employee, and by such other method as 
may be provided by law for the recovery of amounts owing to the Government. 
In unusual circumstances when it is shown that the advance rent paid has not 
been recovered by the employee after all reasonable steps have been taken for 
such recovery and that recovery from the employee would be against equity and 
good conscience or against the public interest, the head of the agency may waive. 
in whole or in part, any right of recovery under this subsection. Showings that 
merit exercise of this waiver include circumstances where the employee (1) is 
transferred in emergency situations such as evacuation, or a Government agency 
has directed his transfer on exceptionally short notice owing to urgent need 
for his services at another post on a continuing basis; or (2) has left the post 
after receiving a notice of involuntary separation. In exercising the authority 
to waive repayment in the above or equally unusual circumstances the head of 
agency is expected to satisfy himself that the employee has taken all reasonable 
steps to dispose of his quarters to others, including efforts to sublease or assign 
even at a financial sacrifice, and that the unpaid balance did not result from 
any action within the control of the employee. Any waiver granted under this 
section shall be reported promptly to the Secretary of State, citing these regula- 
tions and describing the circumstances. 





As your Assistant Secretary points out in his letter the law and 
regulations relate only to relief from recovery of advance payment 
of allowances. However he suggests that this specific waiver, and 
waiver authority in other statutes is an indication of a clear intent 
on the part of Congress to extend such relief to situations which are 
beyond the employee’s control and in which recovery would be against 
equity and good conscience. 

As the Overseas Differentials and Allowances Act passed the House 
it did not contain any provision for relief of the unliquidated portion 
of the advance and appeared to preclude relief in the form of special 
allowances that the State Department had previously provided in 
unusual cases. In order “to provide needed flexibility and to pre- 
vent unwarranted hardship” the waiver authority was recommended 
by the Senate committee to relieve the employee from refunding the 
advance of quarters allowance when he is prevented through no fault 
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of his own from having the opportunity to earn such allowance. 
S. Rept. No. 1647, 86th Cong., 2d sess. 5. 

The regulations, above, contemplate the issuance of advance al- 
lowances only where local custom requires advance payments of rent 
of at least 3 months. The employee is required to keep the advance 
to a minimum, to make provision whenever possible for cancellation 
of the lease on 30 days’ notice, and to provide for subletting. 

Only under unusual circumstances when all reasonable steps have 
been taken by an employee to effect recovery of the advance payment 
of rent from the lessor may recovery against him be waived. The 
examples cited in section 113.4, Standardized Regulations, that would 
support such a waiver are an emergency transfer or an involuntary 
separation. The waiver of recovery under these circumstances is 
aimed at freeing an employee from the obligation of paying back the 
advance rent which he is unable to recover from a third party lessor 
upon termination of a lease. However, in these cases there is no re- 
ceipt of allowances by the employee to which he is not entitled as 
distinguished from overpayment or nonentitlement cases in which the 
employee himself is the recipient of an improper payment. 

A general policy of waiver of recovery in all cases of improper 
payments of quarters allowance cannot be based on the narrow stand- 
ard of waiver of recovery of unpaid balances set forth in section 202 
of the Overseas Differentials and Allowances Act, or on the basis 
of specific waiver provisions in other acts, even though the criteria 
of being against equity and good conscience may be present. Accord- 
ingly, we find no authority to waive recovery of the overpayments of 
allowances set forth in your letter. 

Your file is returned herewith. 


[B-148145] 


Pay—Saved—Enlisted to Warrant Officer Status 


An enlisted Navy member temporarily appointed a warrant officer, W-1, under 
10 U.S.C. 5596, who entitled to “saved pay” that includes in addition to basic pay. 
subsistence in kind or a money allowance, and quarters allowance when not as- 
signed to Government quarters or adequate housing facilities, elects to receive 
the larger sum of basic pay and commuted rations due him as an enlisted man, 
upon reporting to an overseas duty station where quarters and messing facilities 
are unavailable, is entitled to “saved pay” computed to include in addition to 
basic pay and quarters allowance, the value of a higher subsistence allowance rate 
in lieu of the commuted rations rate in effect at the time of the member’s tem- 
porary promotion, a total of pay and allowances that exceeds the total due as a 
W-1, warrant officer, the subsistence in kind and the money allowance in lieu 
thereof, prescribed on the basis of the conditions under which duty is performed, 
being alternatives of the same basic allowance. 
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To Lieutenant R. Langlais, Department of the Navy, June 8, 1966: 


Further reference is made to your letter of February 17, 1966, and 
enclosures, requesting decision as to the propriety of crediting a basic 
allowance for subsistence ($2.57 per day), effective March 9, 1966, in 
the pay account of Warrant Officer Delbert D. Dubson, 697162, USN, 
while attached to COMNAVACTS, London, England. Your request 
was assigned Submission Number DO-N-904 by the Department of 
Defense Military Pay and Allowance Committee. 

On October 1, 1965, Mr. Dubson, whose permanent status in the 
Navy is that of an enlisted member (enlisted pay grade E-9), was 
temporarily appointed a warrant officer (W-1). It has been ascer- 
tained, informally, that such temporary appointment was accom- 
plished under 10 U.S.C. 5596. Subsection (f) of section 5596 pro- 
vides as follows: 

Temporary appointments under this section do not change the permanent, pro- 
bationary, or acting status of members so appointed, prejudice them in regard 
to promotion or appointment, or abridge their rights or benefits. A person re- 
ceiving a temporary appointment under this section may not suffer any reduction 
in the pay and allowances to which he was entitled because of his permanent 
status at the time of his temporary appointment, or any reduction in the pay 


and allowances 'to which he was entitled under a prior temporary appointment 
in a lower grade. 


It appears that as an enlisted member Mr. Dubson was entitled on 
October 1, 1965, to basic pay at the rate of $540.60 a month and under 
the provisions of 37 U.S.C. 402(b) (2) he was in receipt of basic allow- 
ance for subsistence on a commuted rations basis (enlisted member 
authorized to mess separately) at the rate of $1.09 per day. The 
monthly total of these two items exceeded the total monthly amount 
due him as a warrant officer (W-1) and enclosure (1) to you letter 
indicates that he elected to receive the former as authorized in para- 
graph 044022-1a2, Navy Comptroller Manual, Volume 4, 7.e., “the pay 
and allowances that he was entitled to receive at the time that his 
appointment * * * became effective for pay purposes.” 

Although his commuted rations status terminated on October 29, 
1965, Mr. Dubson remained on a saved pay basis and on December 13, 
1965, the day following the date that his dependents vacated Govern- 
ment quarters he became entitled to receive a basic allowance for 
quarters on account of dependents at the rate of $120 a month. It is 
further shown in enclosure (1) of your letter that Mr. Dubson reported 
to COMNAVACTS, London, England, on January 5, 1966, where no 
quarters or messing facilities are available and that commencing 
January 8, 1966, he was in receipt of a temporary lodging allowance 
which terminated no later than March 8, 1966, as provided in para- 
graph M4303-2b, Joint Travel Regulations. 
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Under applicable provisions of law an enlisted member is entitled 
to a basic allowance for subsistence on a daily basis in the amount 
of $2.57 per day “when rations in kind are not available.” 37 U.S.C. 
402(a), (b)(1) and (d). Also, an enlisted member in enlisted pay 
grade E-9 who has dependents as defined in 37 U.S.C. 401 and who is 
not assigned Government quarters or housing facilities adequate for 
himself and his dependents is entitled, generally, under the provisions 
of 37 U.S.C. 403 to a basic allowance for quarters in the amount of 
$120 a month. 

In decision of April 12, 1962, 41 Comp. Gen. 663, this Office ex- 
pressed the view that the basic allowance for subsistence prescribed 
by law for enlisted members (the specific amount thereof depending 
upon the particular conditions under which the duty of the enlisted 
member is being performed) and subsistence in kind are alternatives 
of the same basic allowance and that: 

* * * an enlisted member who is otherwise entitled to saved pay and allow- 

ances is entitled to continue to receive either subsistence in kind or a money al- 
lowance in lieu thereof as an item of his saved pay and allowances so long 
as he qualified for one or the other. 
The same view was expressed concerning the basic allowance for quar- 
ters prescribed in section 302 of the Career Compensation Act of 1949, 
ch. 681, 63 Stat. 812 (now currently covered by the provisions of 37 
U.S.C. 403), it being said that : 

Since quarters in kind and the money allowance must be regarded as alterna- 
tives of the same basic allowance, such allowance is one of the items properly 
for consideration in determining whether or not a member of the uniformed 
services is entitled to saved pay and allowances under the provisions of the cited 
sections [including section 5596(f)] of title 10 of the U.S. Code. 

Thus, Mr. Dubson’s “saved pay” status commencing October 1, 1965, 
included in addition to his basic pay, the right to receive subsistence 
in kind or a money allowance in lieu thereof (depending upon the 
actual conditions of service at his duty station), and the right to 
receive an allowance for quarters when not assigned to Government 
quarters or housing facilities adequate for himself and his dependents. 

Effective from March 9, 1966, Mr. Dubson was entitled as a warrant 
officer (W-1) to basic pay in the monthly amount of $472.50, an 
officer’s subsistence allowance of $47.88 a month, quarters allowance 
as an officer with dependents at $110.10 per month, a station cost-of- 
living allowance at $0.60 per day or $18, and a station housing allow- 
ance at $2.40 per day or $72, a total of $720.48 for a 30-day month. 
As an enlisted member in enlisted pay grade E-9, Mr. Dubson was 
entitled on that same date, March 9, 1966, to basic pay at $540.60 per 
month, basic allowance for quarters on account of dependents at $120 
per month and to an allowance for subsistence on a daily basis the 
amount of which raises the specific issue herein presented, namely, 
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whether he is entitled on a saved pay basis to a credit of commuted 
rations at $1.14 per day only or to an allowance for subsistence at the 
rate of $2.57 per day prescribed for enlisted members when rations in 
kind are not available. 

Basic pay, basic allowance for quarters and basic allowance for 
subsistence (including commuted rations) are the first three items 
listed in subparagraph 2 of paragraph 044022, Navy Comptroller 
Manual, Volume 4, to be included in the computation of saved pay and 
allowances. Subparagraph 2 expressly provides that as the basic 
allowance for quarters and quarters in kind are regarded as alterna- 
tives “basic allowance for quarters may be continued as an item of 
saved pay and will be paid whenever it is not forfeited because of 
assignment to Government quarters.” Subsistence in kind and the 
prescribed money allowance in lieu thereof are also alternatives (see 
41 Comp. Gen. 663) notwithstanding that the specific daily amount 
thereof depends upon the particular conditions under which the duty 
of the enlisted member currently is being performed. See clauses (1), 
(2) and (3) in section 402(b), Title 37, U.S. Code. Therefore, since 
rations in kind are not available to him in London, Mr. Dubson is en- 
titled on a saved pay basis to the alternative basic subsistence allow- 
ance of $2.57 per day. Computed on that basis his saved pay as an 
enlisted member totals $737.70 for a 30-day month. Your question 
is answered accordingly. 


[B-158834] 


Pay—Absence Without Leave—Civil Arrest—NATO Status of 
Forces Agreement 


A member of the uniformed services placed in pretrial confinement on April 30, 
1964 in a United States Army stockade pending civil charges of alleged homicide 
by officials of the Federal Republic of Germany and indicted November 15, 1964, 
although the NATO Status of Forces Agreement waiver of jurisdiction was 
recalled by the German officials on May 25, 1964, the member remaining in 
custody and confinement in the Army stockade, after receiving a prison sentence 
with credit for pretrial confinement, until June 23, 1965, is not entitled to pay and 
allowances for the period subsequent to May 25, 1964, the member, even though 
in military confinement, having been constructively absent from the time he 
was placed under the effective control of the German officials, and not having 
been granted leave or excused “absence,” the loss of his services to the Govern- 
ment is the direct result of the civil offense ; however, the member’s right to pay 
and allowances for the period of confinement prior to May 25, 1964 is unaffected 
by the waiver of jurisdiction, required under the NATO Agreement when 
requested, and its recall. 


To Lieutenant Colonel J. O. Steen, Department of the Army, June 8, 
1966: 

Further reference is made to your letter dated February 9, 1966, 
requesting an advance decision as to the entitlement of Specialist E5 
Albert Logan, RA 18287699, to pay and allowances subsequent to 





Comp. Gen.} DECISIONS OF THE COMPTROLLER GENERAL 767 


April 30, 1964, the date he was placed in confinement in a U.S. Army 
stockade pending civil charges. Your letter was forwarded here by 
the Office of the Chief of Finance, Department of the Army, under 
date of March 29, 1966, and has been allocated D.O. No. 900 by the 
Department of Defense Military Pay and Allowance Committee. 

The record reveals that Logan was placed in pretrial confinement 
in a U.S. Army stockade on April 30, 1964, pending civil charges of 
alleged homicide by officials of the Federal Republic of Germany. 
While the NATO Status of Forces Agreement waiver of jurisdiction 
in the case was recalled by the German officials on May 25, 1964, indict- 
ment was not filed until November 15, 1964. A civil trial was held 
during the period December 14 through 16, 1964, the member was 
found guilty and he was sentenced to 314 years confinement in a 
German prison. Pending the outcome of an appeal by the German 
prosecutor, Logan remained in custody and confinement in the U.S. 
Army stockade until June 23, 1965, when he was released to the Ger- 
man authorities for confinement in a German prison. Credit for pre- 
trial confinement from April 30, 1964, was allowed towards serving 
of sentence. 

You say that since you were not advised of the member’s involve- 
ment with the civil authorities until April 5, 1965, payments of full 
pay and allowances through March 31, 1965, were made to the Amer- 
ican Express Company for deposit to his account and transferred to 
the account of Clare R. Logan, wife, under authority of a general 
power of attorney executed by him. Upon receipt by you of notice 
of his indictment, he was placed in a nonpay status retroactive to 
November 15, 1964, in accordance with the provisions of paragraph 
12122 of Army Regulations 37-104 and action was taken to obtain a 
refund of the amounts paid for the period subsequent to that date. 
You were able to obtain a refund of $225.51 representing the payment 
made for the month of March 1965. 

The matter is submitted for an advance decision for the stated 
reason that while the Chief of Finance concurs in the interpretation 
of paragraph 12122, AR 37-104, and the resulting action taken by you 
in the case, the Judge Advocate (ieneral contends that based on his 
interpretation of Article 22 of the Status of Forces Agreement in the 
Federal Republic of Germany the regulations do not apply in Logan’s 
case. You also raise questions as to whether the recall of the waiver 
of jurisdiction by German authorities on May 25, 1964, and the fact 
that credit for pretrial confinement was given toward the serving of 
the sentence, had a direct effect on the member’s pay status. 
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Paragraph 1-980, AR 37-104, Change 38, dated April 16, 1961, in 
effect at the time Logan was placed in the military stockade provided : 


A member on foreign duty, who is held in confinement by the military author- 
ities prior to the time the foreign civil authorities exercise jurisdiction (by 
charge, indictment or otherwise) under the terms of a treaty or executive agree- 
ment with the United States, is entitled to otherwise proper credit of pay and 
allowances until the date jurisdiction is so exercised. 


Paragraph 12122c, AR 37-104, dated February 15, 1965, on which 
your action in this case is said to have been based reads as follows: 


A member on foreign duty who is confined by military authorities before being 
charged by foreign civil authorities exercises jurisdiction (by charge, indictment, 


or otherwise) under the terms of a treaty or executive agreement with the 
United States is entitled to otherwise proper credit of pay and allowances until 
the date jurisdiction is exercised. 

Both of the above-quoted provisions were issued to implement our 
decision of August 28, 1956, 36 Comp. Gen. 173, in which we held, 
quoting from the first syllabus, that: 


A member of the uniformed services who is confined by United States military 
authorities for trial in a Japanese civil court, as a result of apprehension by 
either the United States military or Japanese authorities, is regarded as con- 
structively “absent” from duty during the period of pretrial confinement after 
conviction, so as to be precluded from receiving pay and allowances during such 
absence, unless the absence is excused as unavoidable. 


That is to say, the right to pay and allowances of a member who is 
held by the military authorities for investigation and trial by the civil 
authorities and is found guilty is not to be determined on the basis of 
actual custody alone. From the time he is considered to be under the 
effective control of the foreign civil officers he is constructively absent 
from duty and is not entitled to pay and allowances for such period 
even though in military confinement unless he is granted leave or the 
“absence” is excused as unavoidable. The criterion in such cases, 
to be determined after conviction, is whether the loss to the 
Government of the member’s services was the direct result of his 


committing the civil offense or whether it may be considered that his 


confinement or any part thereof was effected solely in connection with 
court-martial proceedings. 


Paragraphs 3 and 5 of Article VII, NATO Status of Forces Agree- 
ment signed at London, June 19, 1951, 4 UST 1800 provides: 


3. In cases where the right to exercise jurisdiction is concurrent the follow- 
ing rules shall apply : 

(a) The military authorities of the sending State shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian 
component in relation to: 

(i) offences solely against the property or security of that State, 
or offences solely against the person or property of another member of 
force or civilian component of that State or of a dependent ; 


(ii) offences arising out of any act or omission done in the perform- 
ance of official duty. 
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(b) In the case of any other offence the authorities of the receiving State 
shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise juris- 
diction, it shall notify the authorities of the other State as soon as practic- 
able. The authorities of the State having the primary right shall give 
sympathetic consideration to a request from the authorities of the other 
State for a waiver of its right in cases where that other State considers 
such waiver to be of particular importance. 


* * * * * * * 


5—(a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian component or their depen- 
dents in the territory of the receiving State and in handing them over to the 
authority which is to exercise jurisdiction in accordance with the above 
provisions. 


(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or 
civilian component or a dependent. 


(c) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands 
of the sending State, remain with that State until he is charged by the receiving 
State. 


Article 19 of the Supplementary Agreement to the NATO Status 


of Forces Agreement with respect to forces stationed in the Federal 


Republic of Germany signed at Bonn August 3, 1959, 14 UST 552, 
provides in part that: 


1. At the request of a sending State, the Federal Republic shall, within the 
framework of sub-paragraph (c) of paragraph (3) of Article VII of the NATO 
Status of Forces Agreement, waive in favour of that State the primary right 
granted to the German authorities under sub-paragraph (b) of paragraph 3 of 


that Article in cases of concurrent jurisdiction, ineaccordance with paragraphs 
2, 3, 4 and 7 of this Article. 


2. Subject to any particular arrangements which may be made under para- 
graph 7 of this Article, the military authorities of the sending States shall notify 
the competent German authorities of individual cases falling under the waiver 
provided in paragraph 1. 

3. Where the competent German authorities hold the view that, by reason of 
special circumstances in a specific case, major interests of German administra- 
tion of justice make imperative the exercise of German jurisdiction, they may 
recall the waiver granted under paragraph 1 of this Article by a statement to 
the competent military authorities within a period of twenty-one days after 
receipt of the notification envisaged in paragraph 2 or any shorter period which 
may be provided in arrangements made under paragraph 7. The German author- 
ities may also submit the statement prior to receipt of such notification. 


Article 22 of that Agreement, 14 UST 556, provides: 


1. (a) Where jurisdiction is exercised by the authorities of a sending State, 
custody of members of the force, of the civilian component, or dependents shall 
rest with the authorities of that State. 

(b) Where jurisdiction is exercised by the German authorities, custody of 
members of a force, of a civilian component, or dependents shall rest with the 
authorities of the sending State in accordance with paragraphs 2 and 3 of this 
Article. 

2. (a) Where the arrest has been made by the German authorities, the arrested 
person shall be handed over to the authorities of the sending State concerned 
if such authorities so request. 

(b) Where the arrest has been made by the authorities of a sending State, or 
where the arrested person has been handed over to them under sub-paragraph 
(a) of this paragraph, they 

(i) may transfer custody to the German authorities at any time; 
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(ii) shall give sympathetic consideration to any request for the transfer 

of custody which may be made by the German authorities in specific cases. 

(c) In respect of offences directed solely against the security of the Federal 

Republic, custody shall rest with the German authorities in accordance with 

such arrangements as may be made to that effect with the authorities of the 
sending State concerned. 

3. Where custody rests with the authorities of a sending State in accordance 
with paragraph 2 of this Article, it shall remain with these authorities until 
release or acquittal by the German authorities or until commencement of the 
sentence. The authorities of the sending State shall make the arrested person 
available to the German authorities for investigation and criminal proceedings 
(Ermittlungsund Strafverfahren) and shall take all appropriate measures to 
that end and to prevent any prejudice to the course of justice (Verdunkelungs- 
gefahr). They shall take full account of any special request regarding custody 
made by the competent German authorities. 


While it appears that the Federal Republic of Germany had the 
primary right to exercise jurisdiction over the member in this case, no 
information has been furnished as to the action, if any, taken by the 
German Government to assume jurisdiction prior to the time the 
waiver of jurisdiction was recalled by the German officials on May 25, 
1964. If the civil authorities did not participate in any way in the 
member’s arrest and indicated no interest in his confinement before 
May 25, 1964, we find no basis for questioning his right to pay and 
allowances before that date. However, it is our view that such result 
would follow only if his arrest and confinement was instigated and 
accomplished solely by the U.S. military authorities; otherwise, his 
situation would be the same as that of the member involved in our 
decision of August 28, 1956, from the date of arrest and confinement. 
Since the waiver of jurisdiction was required under the Supplemen- 
tary Agreement of August 3, 1959, upon receipt of a request therefor, 
we do not view such waiver and its recall as affecting the member’s 
right to pay and allowances in any way prior to such recall. 

It appearing that Logan committed a crime punishable under civil 
laws over which the German authorities had primary jurisdiction, it 
is clear that he was held for trial under such laws on and after the 
date the waiver of jurisdiction was recalled by the German officials on 
May 25, 1964, and that he was then constructively absent from his 
regularly assigned duties. Hence, on the basis of the facts disclosed, 
no pay and allowances should have been paid to him after May 24, 
1964. 

Accordingly, there is no authority for payment of any part of the 
amounts claimed for the period March 1 to June 23, 1965, and the mili- 
tary pay vouchers covering such amounts are retained here. Appro- 
priate collection of the overpaid amounts should be instituted at the 
time Logan returns to military control. 
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Storage—Household Effects—Military Personnel—Removal From 
Storage Prior to New Orders 


The removal of household goods from nontemporary storage prior to the issuance 
of new permanent change-of-station orders for delivery to the same local area 
from which the household goods were placed in storage may be authorized as 
an alternative to continued storage when changed circumstances necessitate 
that dependents return to or remain at or in the vicinity of the old station after 
placement of the effects in storage, and paragraph M8101 of the Joint Travel 
Regulations amended accordingly, drayage and related charges for delivery 
and pickup of effects incident to nontemporary storage in the United States 
under 37 U.S.C. 406(d) in lieu of shipment being reimbursable as accessorial 
charges on the basis of the same permanent change-of-station orders, accessorial 
charges for drayage and handling out of as well as into storage may be au- 
thorized incident to storage and paid under the same permanent change-of- 
station orders; however, any other movement or restorage of the effects would 
require further permanent change-of-station orders, except when authorized 
pursuant to 37 U.S.C. 406(e) and 406(h). 


To the Secretary of the Army, June 9, 1966: 


Further reference is made to letter of April 14, 1966, from the Under 
Secretary of the Army requesting a decision whether the Joint Travel 
Regulations may be amended to authorize the removal of household 
goods from nontemporary storage prior to the issuance of new perma- 
nent change-of-station orders, when such removal is for delivery to 
the same local area from which the household goods were placed in 
storage. The request was assigned PDTATAC Control No. 66-18 by 
the Per Diem, Travel and Transportation Allowance Committee. 

In support of the request the Under Secretary says that the opinion 
has been expressed that the omission in the current regulations works 
hardships on members assigned overseas with concurrent travel of 
dependents authorized. The placement of household goods into non- 
temporary storage is based upon circumstances existing at the time 
the household goods were placed in storage. The Under Secretary 
says that if, after such action, there develops a new set of circum- 
stances which necessitates that the dependents return to or remain 
at or in the vicinity of the old station, they have a problem in obtain- 
ing possession of their household goods since the regulations only 
provide for removal from nontemporary storage incident to the next 
permanent change-of-station orders. 

The Under Secretary points out that in decision B—142462 dated 
May 6, 1960, no objection was raised to a proposed change to the Joint 
Travel Regulations to authorize nontemporary storage of household 
goods as an alternative to shipment of any portion or all of a mem- 
ber’s prescribed weight allowance of household goods whenever the 
storage is determined to be in the best interest of the Government. 
That decision related to an alternate right to either shipment or stor- 
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age incident to a permanent change of station. It is argued, however, 
that the amendment now proposed would be in the best interests of 
the Government in that the cost involved in the removal of the house- 
hold goods from nontemporary storage would be offset by the savings 
realized by the discontinuance of storage before the period of entitle- 
ment thereto would have otherwise terminated. 

The proposed provision would revise paragraph M8101 by adding 
a new subparagraph as follows: 

8. Withdrawal of household goods from nontemporary storage as an alterna- 


tive to continued storage. A member whose household goods were placed in 


nontemporary storage at Government expense is entitled to withdraw all or 
any portion of his authorized weight allowance of household goods from storage 
in lieu of his entitlement to continued nontemporary storage provided the articles 
withdrawn are for use by the dependents in establishing or augmenting a place 
of residence. The cost of withdrawal and drayage shall be at Government 
expense. 


Section 406(b) of Title 37 of the United States Code provides for 
transportation, including drayage, of baggage and household effects 
in connection with a temporary or permanent change of station. As 
an alternative to shipment section 406(d) of the same title provides 
for nontemporary storage of baggage and household effects in facili- 
ties of the United States, or in commercial facilities when it is con- 
sidered to be more economical to the United States. Pursuant to such 
statutory authority paragraph M8051 of the Joint Travel Regulations 
provides for drayage as necessary in connection with ordered changes 
of station, including intracity drayage in connection with a permanent 
change of station, and from place of storage to quarters. Under 
Part B of Chapter 8 of the Joint Travel Regulations, drayage and other 
charges directly related to shipment of household effects are reim- 
bursable as accessorial charges incident to the shipment. The pay- 
ment of such charges applicable to delivery as well as pickup of the 
effects is authorized on the basis of the same permanent change-of- 
station order. Since nontemporary storage is provided in lieu of ship- 
ment we see no sound reason why accessorial charges such as drayage 
and handling out of as well as into storage are not likewise to be 
viewed as incident to the storage and payable on the basis of the same 
permanent change-of-station orders. In this regard it may be noted 
that paragraph 3.4b(2), Bureau of Budget Circular No. A-56, April 
30, 1962, relating to nontemporary storage of household effects of 
civilian employees authorized by 5 U.S.C. 73b-1(e), provides spe- 
cifically that : 

Allowable costs for storing the property include the cost of necessary packing, 
crating, unpacking, uncrating, transportation to and from place of storage, 


charges while in storage, and other necessary charges directly relating to the 
storage. [Italics supplied.] 
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Accordingly, the question is answered in the affirmative. Any other 
movement or restorage of the effects at Government expense of course 
would not be proper prior to the issuance of further permanent change- 
of-station orders except as may be provided under authority of 
37 U.S.C. 406(e) and 406(h). 


[B-159175] 


States—Federal Aid, Grants, Etc.—Airport Development Costs— 
Land Acquisition 

Under section 4 of the Federal Airport Act authorizing grant agreements to 
establish a nationwide system of public airports, the United States to pay 50 
percent of allowable costs, the total cost of land acquisition by a local public 
agency under a contract negotiated with a neighboring city that provided for 
street closings, easement conveyances, and utility line relocations is an allow- 
able project cost, notwithstanding that under State law the area of the closed 
streets reverts to the grantee as the abutting property owner, the contract 
arrangement being more advantageous to the Government than alternative con- 
demnation proceedings that could give rise to litigation and delay, with ensuing 
costs that would be in excess of the contract price paid for the area of the closed 
streets; therefore, one-half the cost of the property acquired that includes the 
area of the closed streets may be reimbursed to the grantee as a necessary and 


reasonable cost incurred in accomplishing the airport development contemplated 
by the act. 


To the Administrator, Federal Aviation Agency, June 9, 1966: 


Your letter of May 11, 1966, concerns grants made under section 4 
of the Federal Airport Act, as amended, 49 U.S.C. 1103. 

Under section 4 of the Federal Airport Act the Administrator of 
the Federal Aviation Agency (FAA) is authorized to make grants to 
public agencies for airport development. You advise that the grants 
are made for the purpose of establishing a nationwide system of pub- 
lic airports in conformity with the National Airport Plan prepared 
under section 3 (49 U.S.C. 1102) of the above-cited act; and that 
grant agreements are made between the public agency owning the air- 
port and the FAA which provide, generally, for payment by the 
United States of 50 percent of the allowable project costs (49 U.S.C. 
1109). You state that a question has arisen as to the eligibility for 
payment of the United States share of a project cost incurred by the 
City of Atlanta, Georgia, in the development of its airport. Accord- 
ingly, you request a decision as to the propriety of the payment in- 
volved here under the circumstances outlined below. 

Beginning in 1948, the City of Atlanta and the FAA have executed 
over twenty grant agreements under which substantial sums of money 
have been paid to the city for the development of the City of Atlanta 
Airport. The Atlanta Airport is a major traffic hub at which air- 
craft operations have been constantly increasing, totaling for calendar 
year 1963, 224,915, for 1964, 240,858, and for 1965, 272,805. The in- 
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dications are these increases will continue. In order to meet the needs 
of civil aeronautics, the FAA entered into several grant agreements 
with the City of Atlanta for the construction of an additional parallel 
East-West Runway. This improvement was called for in the National 
Airport Plan. The amount of air traffic demanded completion of the 
construction of this runway as soon as possible. Of the two grant 
agreements directly involved, one obligated the United States in the 
maximum amount of $4,751,147 for the acquisition of necessary land 
and property interests and the second in the amount of $4,223,000 for, 
among other things, the construction of the runway and parallel taxi- 
way and the relocation of roads and utilities. 

Much of the development contemplated by these grant agreements 
was in areas within the boundaries of the City of College Park. In 
order to acquire the interests of the City of College Park in the streets 
and easements included in the project, the City of Atlanta entered into 
a contract on March 3, 1964, with the City of College Park calling 
for the closing of these streets or portions thereof, conveyance of the 
easements and the relocation of utility lines. In return the City of 
Atlanta agreed to pay $508,000, transfer certain easements, reroute 
some sewer lines and provide a storm sewer system. 

The City of Atlanta has requested payment by the United States of 
its share of the lump-sum payment of $508,000. You state that all of 
the costs incurred under the agreement are allowable project costs 
within the meaning of the Federal Airport Act and the implementing 
regulations (Part 151 of the Federal Aviation Regulations) with the 
possible exception of the acquisition of the areas of land comprised 
of public streets, amounting to approximately 20 acres. You further 
state that as a general principle of Georgia law, upon closure of a 
public street, a city’s interest in the land reverts to the abutting prop- 
erty owner which would be, in this case, the City of Atlanta, it having 
contemporaneously acquired the adjoining properties from the indi- 
vidual lot owners. The City of Atlanta in a brief, contends, however, 
that this general principle is not applicable to the circumstances here. 

You state that FAA finds the presentation by the City of Atlanta 
accurate in its summary of the facts and persuasive in its legal reason- 
ing. You advise that there can be no doubt that the time element was 
a very important factor and that exercise of the power of condemna- 
tion in lieu of execution of an agreement with the City of College 
Park would have substantially delayed the completion of a very nec- 
essary project, and that it would also have probably resulted in much 
higher costs. Your General Counsel has advised you that, in his opin- 
ion, the closing of a street by the City of College Park represents the 
exercise of a discretionary function which the city could not be forced 
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to perform without substantial litigation. He has pointed out that, 
even assuming street closings were not a discretionary function, the 
case of Howard v. City of Atlanta, 10 S.E. 2d 190 (1940), discloses a 
belief on the part of the Supreme Court of Georgia that any such con- 
demnation could give rise to a substantial amount of litigation and the 
inherent delay. This factor, coupled with the substantial certainty 
that ensuing costs would be in excess of the contract price of $508,000, 
reveals, in your opinion, that this cost represents an allowable project 
cost. 

You state since it appears that the question presented here will also 
be raised in several similar cases in the very near future, you would 
appreciate us advising you if we would be required to object to the 
payment by the United States to the City of Atlanta of one-half of 
the amount required to be paid by the city under its March 3, 1964, 
contract with the City of College Park. 

Section 13(a) of the Federal Airport Act, as amended, 49 U.S.C. 
1112(a), provides, in pertinent part, that : 


*** A project cost shall be allowable if— 

(1) It was a necessary cost incurred in accomplishing airport development in 
conformity with approved plans and specifications for an approved project and 
with the terms and conditions of the grant agreement entered into in connection 
with such project ; 

(2) It was incurred subsequent to the execution of the grant agreement with 
respect to the project, and in connection with airport development accomplished 
under such project after the execution of such grant agreement: Provided, how- 
ever, That the allowable costs of a project may include any necessary costs of 
formulating the project (including those of field surveys and the preparation of 
plans and specifications, including costs of acquiring land or interests therein 
or easements through or other interests in air space, and including any neces- 
sary administrative or other incidental costs incurred by the sponsor specifically 
in connection with the accomplishment of the project, which would not have 
been incurred otherwise) which were incurred subsequent to the enactment of 
this chapter; and 

(3) It is reasonable in amount, in the opinion of the Administrator: Provided, 
That if the Administrator determines that a project cost is unreasonable in 
amount, he shall allow, as an allowable project cost under this section, only 
such amount of such project cost as he determines to be reasonable and no 
project costs in excess of the definite amount stated in the grant agreement shall 
be allowable. 

The Administrator is authorized to prescribe such regulations, including reg- 
ulations with respect to the auditing of project costs, as he may deem necessary 
to effectuate the purposes of this section. [Italics supplied.] 


Section 151.41 of the pertinent regulations (14 CFR 151.41) issued 
by the Administrator of FAA pursuant to the authority of the Fed- 
eral Airport Act (section 13), provides that projects costs may in- 
clude the cost of— 


(5) Acquiring land or an interest therein, or any easement through or other 
interest in airspace ; and 

(6) Administrative and other incidental costs incurred specifically in con- 
nection with accomplishing a project, and that would not have otherwise 
been incurred. [Italics supplied.] 
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Under the above-cited provisions of law and the implementing regu- 
lations any necessary reasonable cost, including the cost of acquiring 
land or any interest therein, and legal costs incident thereto, may be 
allowed asa project cost. It appears from the facts and circumstances 
set forth in your letter that the street closings were necessary to ac- 
complish the project and that in order to close the streets belonging 
to the City of College Park and acquire the interests of that city in 
the streets and easements, the City of Atlanta had only two alterna- 
tives, namely, (1) to institute condemnation proceedings or (2) nego- 
tiate a contract with the City of College Park calling for the closing 
of the streets or portions thereof, conveyance of the easements and the 
relocation of utility lines. Of the two methods you indicate that the 
use of the condemnation procedure could have given rise to litigation 
and delay (time being an important factor in this case) with ensuing 
costs in excess of the contract price paid for the streets. From your 
letter it appears that you have, in effect, concluded that the execution 
of the agreement by the City of Atlanta with the City of College Park 
for the closing of the streets was more advantageous than if a condem- 
nation action had been instituted in lieu of the agreement. 

Under the circumstances, and considering the above-quoted provi- 
sions of law and the implementing regulations, we would not be re- 
quired to object to the payment by the United States to the City of 
Atlanta of one-half the amount required to be paid by the city under 
its March 3, 1964, contract with the City of College Park, for the clos- 
ing of the streets or portions thereof, conveyance of the easements and 
the relocation of utility lines, if you determine the cost incurred by 
the City of Atlanta under the contract in question is an otherwise al- 
lowable project cost. 


[[B-158981] 


Contracts—Specifications—Military—Nonconformance Propriety 


When a contracting office in adapting military specifications to its particular 
needs substitutes a fork lift truck of reduced capacity, 3,000 pounds, with a 
190-inch lift height in lieu of the 180-inches specified for the 3,000-pound truck 
capacity in the military specifications without inviting bids on the 180-inch lift 
height and stating the minimum lift capacity at 190 inches but requesting bid- 
ders to define the safe capacity of a truck at that lift height, the invitation for 
bids is defective and does not present a proper basis for soliciting competitive 
bids; therefore, the invitation having failed to comply with section 1-2.101 of 
the Federal Procurement Regulations requiring that an invitation for bids de- 
scribe the needs of the Government clearly, accurately, and completely, avoiding 
unnecessarily restrictive specifications, cancellation of the invitation is recom- 
mended and in any reprocurement the invitation should clearly state the mini- 
= eae in all areas essential to the purposes for which the truck will 
used. 
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To the Secretary of the Department of Health, Education, and 
Welfare, June 10, 1966: 


Reference is made to a letter (ref: OA :OF) dated May 6, 1966, from 
the Deputy Chief, Property Management Branch, Social Security 
Administration, Baltimore, Maryland, requesting a decision regard- 
ing the protest of the Paul H. Werres Company, Inc. (Werres) , Rock- 
ville, Maryland, against the anticipated award of a contract to Eaton, 
Yale and Towne, Inc., based on Invitation for Bids (IFB) No. SSP- 
66-20 issued by the Social Security Administration (SSA), Baltimore, 
Maryland, on February 17, 1966. 

The invitation called for a narrow aisle electric reaching and tiering 
fork truck with either of two specified control systems in accordance 
with Military Specification Number MIL~T-21643A dated January 
3, 1964, as adapted to the procurement by a list of options, exceptions 
and substitutions set forth in the invitation and by two amendments to 
the IFB. Amendment No. 1 was issued March 7, 1966, extending the 
original bid opening date of March 7, 1966, to March 31, 1966, and 
making changes that were concerned mainly with the substitution of 
3,000 pounds in place of the originally specified 4,000 pounds for the 
rated load capacity of the truck, and with the substitution of 190 
inches for 198 inches as the minimum lift height. It is to be noted 
that the 198 inches minimum lift height had been previously specified 
under paragraph IT of the IFB in lieu of the sizes listed under para- 
graph 1.2 of MIL-T-21643A which showed three lift heights—144 
inches, 130 inches and 180 inches—for the trucks covered by that mili- 
tary specification. Amendment No. 2, issued March 9, 1966, added a 
paragraph to page 7 of the IFB which allowed the Government to 
require inspection and testing of the truck at origin. 

During the week of March 7, 1966, representatives of Werres orally 
informed SSA that it could not comply with the IFB specification 
requiring a capacity of 3,000 pounds at an elevated height of 190 
inches, in that such a truck could not lift a load of 3,000 pounds to 
maximum fork elevation with forks extended (a requirement under 
paragraph 3.6.18.1 of the military specification) without losing sta- 
bility and tipping forward. In addition, Werres stated its belief 
that no other manufacturer could fulfill this requirement and sug- 
gested, therefore, certain alternatives, such as, requiring 3,000 pounds 
capacity up to 175 inches and 2,000 pounds thereafter to 190 inches, 
or by specifying a 4,000 pounds capacity truck in accordance with 
other specifications. Those suggestions were rejected by the Adminis- 
tration. By letter of March 18, 1966, Werres confirmed those oral 
recommendations and objections. The record shows that Werres was 
the only firm to complain about the IFB specifications. 
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On March 31, 1966, the three bids received were opened and the 
lowest bid was submitted by Eaton, Yale and Towne, Inc. (Eaton), 
Baltimore, Maryland. No bid was submitted by Werres, which on 
the same day protested any award under the specifications unless the 
award is based on full requirements of the specifications including 
3,000 pounds capacity at the specified minimum lift of 190 inches 
and on all stability tests as detailed in the Military Specification 
MIL-T-21643A. It is stated that Eaton indicated in its bid that 
the truck which it proposes to furnish will have a capacity of 3,000 
pounds at 180 inches lift and 2,700 pounds at 201 inches lift. The 
contracting agency through interpolation determined this to mean 
that the safe capacity of the truck, as requested to be defined under 
paragraph III of the IF B, is 2,840 pounds at 190 inches. 

By letter of April 15, 1966, Werres confirmed its protest of March 
31 and requested that the IFB be canceled and readvertised using 
specifications that state the Government’s minimum requirements in 
ali areas. It notes in that letter “The subject Invitation covers, in its 
final form, a 3,000 Ib. capacity, narrow aisle, reaching and tiering fork 
truck, in accordance with Specification MIL-T-21643A, with options, 
deviations and exceptions as listed in the Invitation” [italics sup- 
plied], and states the basis of its protest as follows: 

The basis of this protest is found on page 7 of the Invitation, paragraph III. 
This paragraph requests that the bidder “define safe capacity of the truck he 

proposes to furnish at the 190’’ heights.” When our office questioned the mean- 
ing of this statemeut, we were advised that the Social Security Administration 
would accept a truck with less than 3,000 Ibs. capacity at 190’’ height, so long 
as the bidder stated the safe capacity at that height. 

The inclusion of the above provision in a formal Invitation for Bids is not 
only contrary to standard procurement procedure but is also inconsistent with 
the requirements of formal advertising. The subject Invitation required bids 
to be submitted in accordance with MIL-T-21648A, which defines the truck ca- 
pacity at 3,000 lbs. at all heights. None of the options and exceptions listed a 
reduced capacity at 190’’ height as a deviation to that specification. Therefore, 
the request that the bidder define the safe capacity at that height was not a 
legal requirement of the Invitativn. The result of paragraph III, page 7, was to 
allow bidders to deviate from the required specification without specifying the 
minimum requirement of that deviation. 

The report submitted by SSA in this matter indicates that the con- 
tracting agency has taken the position that the truck required to be 
furnished under the IF'B is to have a capacity of 3,000 pounds up to 


180 inches of lift, and a safe (but undefined) capacity at the minimum 


lift height of 190 inches which safe capacity bidders were to define 


pursuant to paragraph III, “Capacity,” on page 7 of the IFB. That 
paragraph, as amended, reads: 


The bidder is requested to define safe capacity of the truck he proposes to fur- 
nish at the 190’’ height. 


One reason, the agency points out “for including this section was to 
definitely determine the maximum weight we [the agency] could lift 
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safely to the 190 inch height, fully cognizant of the fact that after a 
certain height (in this case 180 inches), the capacity would decrease.” 
In such connection it is stated : 

It is our contention that the Military Specification T-21643A covers a truck of 
3000 pound capacity at 180 inches of lift, but since we require a truck capable 


of lifting to 190 inches, we specifically included in our Invitation for Bid, the 
following Section I1I—Capacity * * *. 


The report further states : 


The Paul H. Werres Company, Inc. is maintaining that the military specifica- 
tion stipulates 3000 pounds capacity at 190 inches. This is not the case; the 
military specifications state 3000 pounds at 180 inches, and this capacity we re- 
quire and expect. However, in specifying the 190 inch lift, we realized that the 
capacity would reduce and consequently we requested definition of this reduction. 

We agree with the SSA contention that Military Specification T- 
21643A covers a truck of 3,000 pounds capacity at 180 inches of lift 
(size 3), to the extent that such a truck is among the sizes which could 
be specified in a procurement under that specification. However, 
other lift heights of 144 inches (size 1) and 130 inches (size 2) for 
trucks of that capacity are also covered by the specification. As 
pointed out above, none of those capacity lift heights sets forth in 
MIL-T-21643A were incorporated into the subject IFB which, under 
paragraph IT, as amended, specified for the truck desired a minimum 
lift height of 190 inches in liew of those heights shown in the military 
specification. Even if the IFB were to be considered as not deviating 
from the military specification’s capacity lift provisions we are unable 
to ascertain from IFB provisions how a bidder would know that, of 
the three sizes covered by the miltary specification, the 180 inches life 
height at capacity weight was required and expected. In addition 
thereto, the SSA report does not appear to state accurately Werres’ 
position in this matter. Rather than maintaining that the military 
specification stipulates 3,000 pounds capacity at 190 inches, we feel 
that. Werres’ letters reflect clearly the view that the 190 inches lift 
height is a requirement only of the subject IF'B specifications and con- 
stitutes a deviation from the military specification. 

The public advertising statutes have consistently been held to re- 
quire the procuring agencies of the Government to prepare specifica- 
tions which describe their actual needs. Concomitant with the 


administrative determination that SSA required a truck “capable of 


lifting to 190 inches” was the responsibility for determining the 


agency’s minimum weight requirement at 190 inches. Section 1-2.101 
of the Federal Procurement Regulations sets forth, as the first basic 


step of formal advertising, the preparation of invitations for bids “de- 
scribing the requirements of the Government clearly, accurately, and 


completely, but avoiding unnecessarily restrictive specifications or re- 
quirements which might unduly limit the number of bidders.” It 
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therefore appears that under the circumstances involved and in order 


to satisfy such basic principles, SSA should have determined its mini- 
mum needs for lift capacity at 190 inches, and should have designated 
the acceptable minimum capacity at that fork elevation in the 
invitation. 


In view of the foregoing, we must conclude that the IFB was defec- 
tive in failing to definitely state a requirement for a minimum lift 
capacity of 3,000 pounds at 180 inches, and in failing to state a mini- 
mum lift capacity at 190 inches. It follows that the IFB does not 
present a proper basis for the solicitation of competitive bids. The 


IFB should therefore be canceled, and in any reprocurement of the 
item the invitation should clearly state the agency’s minimum require- 
ments in all areas considered essential to the purposes for which the 


truck will be used. 
The file sent with the report is returned. 


[B-156932] 
Courtse—Criminal Justice Act of 1964—Probational Proceedings 


The proceedings to determine if a probation should be revoked and a sentence 
imposed is a hearing to determine whether an offender had forfeited the priv- 
ilege of conditional liberty provided by the Federal Probation Act and the pro- 
ceedings are not an extension of the original criminal action entitling the 
offender to legal representation as a constitutional right; therefore, the Crim- 
inal Justice Act of 1964 (18 U.S.C. 3006A) providing for representation of 
defendants financially unable to obtain an adequate defense does not apply 
to a hearing for the purpose of revoking a probational privilege, and the fact 
that an order revoking a probation is an appealable final judgment does not 
entitle the offender to counsel as a matter of right under the Sixth Amendment 
of the Constitution of the United States or under Rule 44 of the Federal Rules 
of Criminal Procedure, the appeal relating back to the original judgment of 
conviction. 


To the Director, Administrative Office of the United States Courts, 
June 13, 1966: 


By letter of April 26, 1966, you requested our opinion on the fol- 
lowing question : 

Does the Criminal Justice Act of 1964 provide legal authority to use funds 
appropriated to the Judiciary for payment of fees of counsel appointed by 


judges of courts of the United States to represent individuals in proceedings on 
applications to revoke probation? 


The Criminal Justice Act of 1964, 18 U.S.C. 3006A, provides the 
means “* * * for furnishing representation for defendants charged 
with felonies or misdemeanors other than petty offenses * * * who 
are financially unable to obtain an adequate defense.” The provisions 
of the act are operative “In every criminal case in which the defend- 
ant is charged with a felony or a misdemeanor, other than a petty 


cr 


a 
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offense, and appears without counsel * * *.” The act further pro- 
vides that— 

A defendant for whom counsel is appointed shall be represented at every 
stage of the proceedings from his initial appearance before the United States 
Commissioner or court through appeal. 

The question presented arises in connection with an opinion by 
District Judge James M. Carter in the case of United States v. Boy- 
den, 248 F. Supp. 291 (S.C. Cal., 1965). On the basis of the provi- 
sions of the act mentioned above, Judge Carter concluded that a hear- 
ing to revoke probation is a “criminal case” for purposes of the act. 
His opinion states that : 

* * * In the present case the hearing was to determine if probation should 
be revoked and sentence imposed under the counts for which defendant was 
convicted but for which no term had been imposed. It is therefore an extension 
of the original criminal action. 

An order revoking probation and imposing sentence is an appealable final 
judgment. Hensley v. United States, 257 F. 2d 681 (5th Cir. 1958). In Burns v. 
United States, 287 U.S. 216, 538 S. Ct. 154, 77 L. Ed. 266 (1932) the Supreme 
Court reviewed an order revoking probation where execution of sentence had 
been suspended. See Kirsch v. United States, 173 F. 2d 652 (8th Cir. 1949) ; 
Bennett v. United States, 158 F’. 2d 412 (8th Cir. 1946). 

Since the Criminal Justice Act covers all procedures up through appeal, a 
fortiori it covers all proceedings prior to appeal. 

Judge Carter’s opinion is apparently the first case specifically in- 
volving application of the Criminal Justice Act of 1964 to probation 
revocation proceedings. Since the opinion has broad implications 
stemming from what appears to be a novel interpretation of the act 
and since there exists a diversity of opinion in the courts on the ques- 
tion involved, the Committee to Implement the Criminal Justice Act 
of 1964 of the Judicial Conference of the United States has authorized 
you to submit a test claim to this Office on the basis that. the question 
is basically one of interpreting the intent of Congress concerning the 
use of appropriated funds. 

At the outset, it is to be noted that the Criminal Justice Act was 
enacted against a background of Supreme Court decisions construing 
the constitutional requirements for adequate legal representation in 
criminal proceedings and to fulfill a need to implement the consti- 
tutional mandate other than by the appointment of counsel on a volun- 
tary, unpaid, and nonreimbursable basis. S. Rept. No. 346, 88th 
Cong. Ist sess., at pp. 4 and 5. In light of the language of the act 
and its underlying purpose, two questions emerge in considering 
whether the act may properly be applied in probation revocation pro- 
ceedings: First, whether such a proceeding involves a defendant 
charged with a criminal offense and second, whether there is a consti- 
tutional right to legal representation in such a proceeding. The great 
weight of current authority is that each of these questions must be 
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answered in the negative. The Court of Appeals for the Seventh Cir- 
cuit in the case of Brown v. Warden, U.S. Penitentiary, 351 F. 2d 564, 
566 (1965), commented upon the nature of probation revocation pro- 
ceedings and the right to legal representation in the following terms: 


[1,2] An offender’s rights under the Federal Probation Act have been con- 
strued in Burns v. United States, 287 U.S. 216, 53 S.Ct. 154, 77 L.Ed. 266 (1982), 
and in Escoe v. Zerbst, 295 U.S. 490, 55 S.Ct. 818, 79 L.Ed. 1566 (1935). The Act 
is intended to provide a period of grace in order to aid the rehabilitation of a 
penitent offender. Probation is conferred as a privilege and cannot be de- 
manded as a matter of right. The offender stands convicted and faces punish- 
ment. The source of his rights under the Federal Probation Act lies in the legis- 
lative mandate, not in the Constitution of the United States. 

[3] Congress has declared that a probationer accused of violating his probation 
“shall be taken before the court for the district having jurisdiction over him.” 
Section 3653, Title 18 U.S.C.A. Although no trial in any strict or formal sense 
is required, the legislative directive that the accused probationer shall be taken 
before a court means that— ; 

“* * * there shall be an inquiry so fitted in its range to the needs of 
the occasion as to justify the conclusion that discretion has not been abused 
by the failure of the inquisitor to carry the probe deeper.” Escoe v. Zerbst, 
295 U.S., at 493, 55 S.Ct. at 820. 

[4] The inquiry of the court at such a hearing is not directed to the proba- 
tioner’s guilt or innocence in the underlying criminal prosecution, but to the 
truth of the accusation of a violation of probation. Has the probationer abusec 
the privilege of the period of grace extended to him to aid him in rehabilitation! 

[5] Liberty on probation is conditioned on the observance of certain conduct. 
A breach of the required conduct—not necessarily the commission of a crime— 
constitutes a violation and serves to terminate the privilege of conditional liberty. 
Although revocation results in the deprivation of the probationer’s liberty, the 
sentence he may be required to serve is the punishment for the crime of which 
he had previously been found guilty. 

[6] Thus it appears that under the Federal Probation Act as construed by 
the Supreme Court, the source and nature of the offender’s rights and the issue 
before the court on hearing of revocation of probation differ from those on 
imposition of sentence in a criminal prosecution. It follows that an offender 
who has already been adjudged guilty and sentenced is not entitled to counsel 
as a matter of right under the Sixth Amendment of the Constitution of the 
United States or under Rule 44 of the Federal Rules of Criminal Procedure in 
the hearing on revocation wherein it is determined whether or not he has for- 
feited the privilege of conditional liberty. Welsh v. United States, 348 F. 2d 
885 (6th Cir. 1965) ; United States v. Huggins, 184 F. 2d 866, 868 (7th Cir. 1950) ; 
Gillespie v. Hunter, 159 F. 2d 410 (10th Cir. 1947) ; Bennett v. United States, 
158 F. 2d 412 (8th Cir..1946). Decisions concerned with the constitutional right 
to counsel of an accused at various stages of criminal prosecutions are not con- 
trolling. Cf. Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 799 
(1963) ; United States v. Tribote, 297 F. 2d 598 (2d Cir. 1961). 

A similar interpretation of corresponding state law is followed in Thomas v. 
Maxwell, 175 Ohio St. 233, 193 N.E. 2d 150 (1963), and Kennedy v. Maxwell, 176 
Ohio St. 215, 198 N.E. 2d 658 (1964). 

Recent decisions concerning the rights of parolees on revocation proceedings 
serve to emphasize the distinction between penological devices under legislative 
mandate, such as probation or parole where the guilt and liability to punishment 
of the offender are no longer in issue, and the initial criminal prosecution where 
these matters were determined. See Hyser v. Reed, 115 U.S. App. D.C. 254, 
318 F. 2d 225 (1963), and Richardson v. Markley, 339 F. 2d 967 (7th Cir. 1965). 
It appears clearly from these decisions that the federal constitutional rights of 
an accused in a criminal prosecution and the rights of an offender in proceed- 


ings on revocation of conditional liberty under parole or probation are not 
coextensive. 


See also Yates v. United States, 308 F. 2d 737 (C.A. 10, 1962) and 
case cited therein, and Dirring v. United States, 353 F. 2d 519 (C.A. 
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1, 1965) involving question as to the application of the Criminal 
Justice Act of 1964 with respect to prosecution of a postappeal motion 
for new trial, wherein the court stated: 

[6] There remains the question of whether the court erred in failing to ap- 
point counsel to prosecute the motion for new trial. Appellant had counsel 
“through appeal,” as required by the Criminal Justice Act, 18 U.S.C. §3006A(c). 
We do not construe that phrase to include motions for new trial. Nor do we so 
interpret the Sixth Amendment. There must be an end. Cf. United States v. 
Johnson, supra. After final conviction the appointment of counsel must rest 
in the discretion of the court. We see no abuse of discretion in this case. Cf. 
United States ex rel. Wissenfeld v. Wilkins, 2 Cir., 1960, 281 F. 2d 707. 

While it is true as Judge Carter points out that an appeal will lie 
from an order revoking probation and imposing sentence such ap- 
peal is not related to the original judgment of conviction. Since the 
issue of revocation is a matter of discretion, the only question pre- 
sented on appeal from a revocation order is whether the trial judge 
abused his discretion. The scope of such review is the same whether 
sentence was initially imposed and suspended or imposition of sen- 
tence itself suspended. Broadus v. United States, 317 F.2d 212 (C.A. 
5, 1963), cert. den. 375 U.S. 829; Yates v. United States, supra; 
Hensley v. United States, 257 F. 2d 681 (C.A. 5, 1958). 

Judge Carter concludes that because the case before him was a hear- 
ing involving not only the question of revoking probation but also of 
imposing sentence under the counts for which defendant was pre- 
viously convicted with imposition of sentence suspended, the revoca- 
tion hearing constitutes an extension of the original criminal 
proceeding. We recognize that there is a distinction between a hear- 
ing in which a suspended sentence is reinstated and one in which sen- 
tence is imposed for the first time. See Roberts v. United States, 320 
U.S. 264, involving the question whether an initially imposed sentence 
which has been suspended may be increased at a probation revocation 
hearing. However, we do not agree that such a distinction is relevant 
to the issue of whether the Criminal Justice Act is operative when con- 
sideration is given to the fundamental differences between the original 
criminal trial and the revocation proceeding. See the views of three 
dissenting Justices in the Roberts case citing, at page 274, Korematsu 
v. United States, 319 U.S. 482, for the proposition that “* * * the 
difference to a probationer between imposition of sentence followed 
by probation and suspension of the imposition of sentence ‘is one of 
trifling degree.’ ” 

It may be that there are constitutional issues inherent in the per- 
mission of legal representation at probation revocation hearings for 
those able to afford it without providing means for those who cannot 
afford fees for counsel. See opinions of the various judges in Hyser 
v. Reed, 318 F. 2d 225 (C.A. D.C., 1963) and Jones v. Rivers, 338 F. 
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2d 862 (C.A. 4, 1964), involving parole board hearings, particularly 
the specially concurring opinion of Chief Judge Simon E. Sobeloff at 
page 875; Hoffman v. State, 404 P. 2d 644 (Sup. Ct. of Alaska, 1965). 
But such issues have no bearing on the applicability of the Criminal 
Justice Act in the circumstances. As stated by Chief Judge Sobeloff : 

There is much force in the comment on the great economic burden that mem- 
bers of the bar have been called upon to shoulder in the uncompensated repre- 
sentation of indigents. It is, as has been said, greatly to the credit of the 
profession that its members have, almost without exception, accepted this burden 
willingly and often even eagerly. At long last Congress has enacted legislation 
to remunerate lawyers for such services rendered in federal criminal trials. The 


states since Gideon v. Wainwright, 372 U.S. 335, 83 S. Ct. 792, 9 L. Ed. 2d 789 
(1963), are doing likewise. 


That Congress has not provided the means for the Parole Board to appoint 
counsel in revocation hearings should not deter us from our duty to declare the 
parolee’s rights under the statute. When the courts make such a declaration, 
Congress may be expected to provide the means to implement it, as illustrated 
by the Criminal Justice Act of 1964, P.L. 88-455, 88th Congress, S. 1057, ap- 
proved Aug. 20, 1964. In the interval, it is not beyond the resourcefulness of 
the Parole Board and the Department of Justice to make temporary provision 
for appointed counsel. * * * 

In light of the inherent differences between revocation of proba- 
tion proceedings and the criminal trials from which they follow it is 
our opinion, in the absence of any positive indication of congressional 
intent in the matter, that the Criminal Justice Act of 1964 which is 
directed toward the constitutional right to legal representation for 
defendants in criminal cases may not properly be construed as being 


applicable in the probation revocation situation. 


[B-158669} 


Compensation—Severance Pay—Resignation Prior to Involuntary 
Separation 

An employee who resigns in anticipation of an involuntary termination of serv- 
ices in a reduction-in-force proceeding prior to receiving written notice is not 
entitled to severance pay under the criteria prescribed in section 550.706 of the 
Civil Service Regulations that a resignation is not involuntary when the em- 
ployee resigns before receiving the official written notice of 30 days or more 
to which employees are entitled before involuntary separation; therefore, the 


employee’s resignation does not qualify as an involuntary resignation and he 
is not eligible to receive severance pay. 


To Margrette B. Burgess, Subversive Activities Control Board, 
June 13, 1966: 


On March 4, 1966, you requested a decision concerning the propriety 
of certifying for payment a voucher transmitted here covering a bi- 
weekly payment of severance pay to Mr. James H. Jeffries III, a 
former employee of the Subversive Activities Control Board. 

It appears from the information transmitted with your letter that 
in December 1965 the Board determined that on or before June 30, 
1966, the services of Mr. Jeffries would be involuntarily terminated in 
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a reduction-in-force proceeding and pursuant to the Board’s instruc- 
tions the General Counsel of the Board orally advised Mr. Jeffries to 
that effect. Thereafter, purportedly in anticipation of the involun- 
tary separation, Mr. Jeffries submitted his resignation effective Feb- 
ruary 12, 1966. Members of the Board have attested their signatures 
to a statement to the effect that Mr. Jeffries’ resignation was related 
to the notice given him that his position would be terminated. 

We requested the views of the Civil Service Commission concerning 
Mr. Jeffries’ case, since that agency promulgated the severance pay 
regulations. The Civil Service Commission pointed out in its reply 
that Mr. Jeffries resigned prior to having received a specific notice in 
writing of an involuntary separation and that his case does not other- 
wise comply with any of the criteria prescribed in section 550.706 of 
the Commission’s regulations for an involuntary separation—see page 
3 of the attachment to FPM Letter 550-13. In such connection the 
Commission concluded that it was not intended that a resignation be 
considered as involuntary when the employee resigned before receiv- 
ing the official written notice of 30 days or more to which employees 
are entitled before involuntary separation. 

Since the regulations of the Civil Service Commission specifically 
define the circumstances under which a resignation may be regarded 
as involuntary for the purpose of severance pay entitlement and since 
we concur with the Commission’s view that Mr. Jeffries’ resignation 
does not qualify as an involuntary resignation under the terms of those 
regulations he is not entitled to severance pay. 

The voucher which is returned herewith may not be certified for 
payment. 

[B-156932] 


Courts—Criminal Justice Act of 1964—Proceedings in the District 
of Columbia Court of General Sessions 


As defendants charged with felonies or misdemeanors under the United States 
Code or the District of Columbia Code can be at the option of the United States 
proceeded against in the United States District Court for the District of 
Columbia or the United States Branch of the District of Columbia Court of 
General Sessions, both courts having concurrent orignal jurisdiction over the 
criminal cases which may properly be heard in the Court of General Sessions, 
except violations of police or municipal ordinances, the Criminal Justice Act 
of 1964 (18 U.S.C. 3006A), providing for representation at all stages of persons 
charged with commission of Federal crimes, may be applied to proceedings in the 
United States Branch of the Court of General Sessions, and the expenses of 
counsel and other related services paid from fund appropriated to the Judiciary, 
even though traditionally the Court of General Sessions has not been considered 
a part of the Federal court system, the rights conferred by the act being di- 
rected to defendants not to courts nor lawyers, a defendant’s entitlement to 
representation should not depend on the choice of court, nor is the federally 
supported Legal Aid program established for the District of Columbia intended 
to substitute for the act. 


235-533 O - 67 - 52 
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To the Director, Administrative Office of the United States Courts, 
June 15, 1966: 


By letter of April 7, 1966, you requested our decision on two ques- 
tions concerning application of the provisions of the Criminal Justice 
Act of 1964, 18 U.S.C. 3006A, to proceedings in the District of Co- 
lumbia Court of General Sessions. The first question is stated to arise 
by virtue of the adoption by the Judicial Conference of the following 
report of its Committee to Implement the Crimina] Justice Act of 
1964: 

The Chief Judge of the District of Columbia Circuit is of the view that a 
judge of the Court of General Sessions, sitting as a committing magistrate in 
federal cases, may appoint an attorney to represent a defendant in a preliminary 
hearing in a case which may subsequently be tried in the District Court, within 
the purview of the CJA. The Committee has been of the opposite view. How- 
ever, at the request of Chief Judge Bazelon, the Committee has authorized the 
Director of the AO to submit a proper voucher as a test case to the Comptroller 
General, with all available material. 

Pursuant to this report you enclosed copies of a voucher signed by 
District Court Judge Leonard P. Walsh approving a claim for com- 
pensation of an attorney appointed by Court of General Sessions 
Judge Thomas C. Scalley in his capacity as a committing Magistrate 
for the District of Columbia and asks whether: 

Pursuant to the Criminal Justice Act of 1964 (18 U.S.O. 3006A) may a judge of 
the District of Columbia Court of General Sessions, sitting as a committing 
magistrate, appoint an attorney to represent a defendant in a preliminary hear- 
ing in a case which may subsequently be tried in the United States District 
Court, and is a voucher for compensation of such attorney properly payable 
by this Office from funds appropriated to the United States Courts for admin- 
istration of that Act? 

A related but broader question arises out of presentation by Judge 
Harold H. Greene of the Court of General Sessions of a voucher 
approving payment to an attorney appointed by him to represent a 
defendant in a misdemeanor trial in his court. You have also enclosed 
this voucher together with an opinion by Judge Greene in the case of 
United States v. Frank Walker, Jr., Criminal Action No. 363-66, 
setting forth his reasons for concluding that the Criminal Justice Act 
of 1964 is applicable to the District of Columbia Court of General 
Sessions and you present for our consideration the following specific 
question : 

Is there lega] authority to pay compensation to counsel appointed by Judges 
of the District of Columbia Court of General Sessions, and to pay for other 
related services performed on behalf of the defendants whom they represent in 
that Court, from funds appropriated to the Judiciary for implementation of the 
Criminal Justice Act of 1964? 

You point out that upon receipt of Judge Greene’s opinion you had 
your staff review the matter. Two memoranda, enclosed with your 


letter, addressed to the broader question raised in Judge Greene’s 
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opinion reach the conclusion that neither in the express language of 
the Criminal Justice Act of 1964, nor in its legislative history, nor 
in the pertinent reports of the appropriation committees of the Con- 
gress is there any support for the proposition that the act was intended 
to apply to the District of Columbia Court of General Sessions. You 
state that you are drawn to this conclusion on the basis of the text and 
history of the act and, further, in light of the fact that both prior to 
and after enactment of the Criminal Justice Act of 1964, the Court 
of General Sessions was served by the Legal Aid Agency, a federally 
supported program for attorney representation in the District of 
Columbia. 

We have carefully reviewed the provisions of the act, its legislative 
history, Judge Greene’s opinion, and the memoranda of law which 
you furnished. Also, we have considered the views of the Deputy 
Attorney General who has expressed his concurrence in Judge Green’s 
decision. 

The act is intended to provide adequate representation at all stages 
for persons charged with the commission of Federal crimes. In 
making such provision, the act was framed in terms of the Federal 
court system of which the District of Columbia Court of Genera] 
Sessions has traditionally not been considered a part. But, while 
the Court of General Sessions has traditionally been considered as 
being outside the Federal court system as such, it is significant with 
respect to the purposes of the Criminal Justice Act of 1964 that the 
United States District Court for the District of Columbia has concur- 
rent jurisdiction over all criminal] cases which may properly be heard 
in the Court of General Sessions. D.C. Code § 11-521(a) (2), 11- 
963(a). And all criminal cases heard in the Court of General Ses- 
sions other than those involving violations of police or municipal 
ordinances or regulations are prosecuted by a United States attorney 
in the name of the United States. D.C. Code § 23-101. Prosecutions 
by United States attorneys in the name of the United States are 
conducted in the “United States Branch” of the Court of General 
Sessions. 

The Criminal Justice Act, and the rights it confers, are directed 
not to courts nor to lawyers, but to defendants. The act requires 
that the plan for every Federal district provide representation 
throughout the district, in the form of counsel and services other than 
counsel, at the expense of the United States, to all defendants charged 
with felonies or misdemeanors, other than petty offenses, who are 
financially unable to obtain an adequate defense. In the District of 
Columbia, defendants charged with felonies or misdemeanors, either 
under the United States Code or the District of Columbia Code, can 
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at the option of the United States be proceeded against in either of 
the two courts. In felony cases, their initial appearances may take 
place either before the United States Commissioner, or before a judge 
of the United States Branch of the Court of General Sessions carry- 
ing out responsibilities identical with those of a United States Com- 
missioner. In misdemeanor cases, they may be tried either by a judge 
of the United States District Court, or by a judge of the United States 
Branch of the Court of General Sessions carrying out responsibilities 
identical with those of a district judge. Concurrent original juris- 
diction of “offenses committed in the District for which the punish- 
ment is by fine only or by imprisonment for one year or less” is 
vested in both of these courts. 

We understand that as a matter of practice, most misdemeanor cases 
brought by the United States are prosecuted in the Court of General 
Sessions. These include misdemeanors under both the District of 
Columbia Code and the United States Code. This means that some 
defendants are prosecuted in General Session for offenses under the 
United States Code which in any other Federal district in the United 
States would be prosecuted in the United States District Court. In 
addition, under current practice a defendant charged with a misde- 
meanor under either the United States Code or the District of Columbia 
Code will be tried and sentenced in the United States District Court if 
the misdemeanor is prosecuted along with a felony charge. In short, 
factors over which a defendant has no control will determine whether he 
is tried or sentenced for a misdemeanor in General Sessions or in Dis- 
trict Court. 

It is difficult to reach the conclusion that the Congress intended a 
defendant’s entitlement under the Criminal Justice Act to be depend- 
ent upon whether the United States should choose to prosecute him in 
one court rather than another. Moreover, in light of the fact that ulti- 
mate appeal of cases brought in the United States Branch of the Court 
of General Sessions lies with the United States Court of Appeals for 
the District of Columbia where the act plainly applies, such a distinc- 
tion would be inconsistent with the stated purpose of the act to provide 
representation “* * * at every stage of the proceedings from * * * 
initial appearance before the United States commissioner or court 
through appeal.” 

The legislative history of the Criminal Justice Act is silent on 
the question before us; it reveals no intention on the part of the Con- 
gress to exclude some misdemeanor defendants in the District of Co- 
lumbia and some felony hearings in the District of Columbia from its 


coverage. Nor does the act or its history suggest any basis for dis- 
tinguishing in the District of Columbia between Federal and local 
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offenses. The District Court and the General Sessions Court both 
handle both kinds of cases. In fact, many criminal cases prosecuted in 
the District Court involve purely local offenses. These cases are 
plainly covered by the Criminal Justice Act. Because of its con- 
current jurisdiction, the District Court is presently empowered to try 
all of the cases involving local offenses which are now prosecuted in the 
United States Branch of General Sessions. If this were done, all de- 
fendants now prosecuted in that part of General Sessions would auto- 
matically come within the Criminal Justice Act. This may in fact be 
the only remaining alternative if Judge Greene’s suggestion is correct 
that the denial of Criminal Justice Act benefits to defendants in his 
court may invalidate their convictions on constitutional grounds. 

Because of the anomolous situations described above, Judge Greene 
concludes that there is no rational basis for excluding defendants 
prosecuted in the United States Branch of the Court of General Ses- 
sions from the benefits of the Criminal Justice Act of 1964 and that 
if the language of the act can reasonably be viewed as encompassing 
the United States Branch it should be so construed, particularly in 
the light of constitutiona] issues which would otherwise be raised. 
See in this connection the recent decision of the United States Court 
of Appeals in Tate v. United States, No. 19177 (D.C. Cir. March 28, 
1966) holding that financially disabled defendants prosecuted by the 
United States are equally entitled to transcripts on appeal in cases 
arising from General Sessions or District Court. 

Your office has presented two broad arguments to show that the 
Congress did not intend the Court of General Sessions to be covered 
by the Criminal Justice Act of 1964—that the text of the act itself 
shows an intention to exclude the Court of Genera] Sessions and that 
the legislative history of the act reinforces such indication of intent 
as the statutory language conveys. 

We would agree that neither the act nor its legislative history 
provides any positive indication that the Court of General Sessions 
was specifically intended to be covered by the terms of the act. But 
a review of the legislative history does not disclose any intention, 
either, that this court was specifically intended to be excluded. The 
real question it seems to us is whether the language of the act was 
chosen by meditated design to limit operation of the act to the courts 
referred to or whether the language employed was deemed appropriate 
to carry out the fundamental purposes to which the Congress was 
addressing itself without focusing on the peculiar court structure 
in the District of Columbia. 

The basic purpose of the act is to promote the cause of criminal 
justice by providing for the representation of defendants who are 
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financially unable to obtain an adequate defense in criminal cases in the 
courts of the United States. Within the context of this purpose there 
is no question but that a defendant in the District of Columbia is in 
exactly the same position whether the United States decides to prose- 
cute him in the United States Branch of the Court of General Sessions 
or in the District Court. And with respect to such a defendant there 
is ample precedent as well as obvious reason for considering the United 
States Branch of the Court of General Sessions a United States court. 
See Moss v. United States, 23 App. D.C. 475 (1904) ; Keane v. Cham- 


berlain, 14 App. D.C. 84 (1899) ; Harlan v. Harlan, 281 Fed. 602 (C.A. 
D.C. 1922) ; Clemmer v. Alexander, 295 F. 2d 176 (C.A. D.C. 1961) ; 
Tipp v. District of Columbia, 102 F. 2d 264 (C.A. D.C. 1939) ; United 
States v. Mills, 11 App. D.C. 500 (1897) ; Page v. Burnstine, 102 U.S. 
664 (1880). If we conclude, as we believe we must, that the courts 
in which the Criminal Justice Act is implemented are of secondary 
importance to the individuals for whom its benefits were intended, 
there would not appear to be any reason, in the absence of a specific 
indication of congressional intent to the contrary, for not conferring 
those benefits on the ground that a particular defendant is to be prose- 
cuted in the United States Branch of the Court of General Sessions 
rather than in the District Court. 

Your office relies heavily upon the argument that since the Congress 
in 1960 created a Legal Aid Agency for the District of Columbia to 
provide legal representation of indigents in judicial proceedings in the 
District of Columbia, it could not have intended in subsequently en- 
acting the Criminal Justice Act to bring the District of Columbia 
Court of General Sessions within a second federally funded program 
providing for legal representation. In our opinion, this argument 
must fail for two reasons. First, the District of Columbia Legal Aid 


Act, 74 Stat. 229, deals only with assuring legal representation for 
indigent defendants who must swear to their inability to pay modest 
attorney’s fees. The benefits of the Criminal Justice Act are not 


restricted to indigent defendants and they go beyond the mere furnish- 
ing of counsel in that they include investigative, expert and other 
services necessary to an adequate defense. While the two acts are 
complementary in the District of Columbia, it cannot reasonably be 
maintained that the Legal Aid Act is an adequate substitute for the 
Criminal Justice Act of 1964 in the District of Columbia. Second, to 
hold that the Criminal Justice Act is not applicable in the Court of 
General Sessions because of the Legal Aid Agency program would 
require the conclusion that the act likewise is not applicable in the 
District Court, since defendants appearing in the District Court are 
also served by the Legal Aid Agency. Such a conclusion is clearly 
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untenable and would be in direct conflict with the iollowing statement 
at page 4 of Rept. No. 346, 88th Cong., 1st sess., of the Senate Com- 
mittee on the Judiciary on S. 1057, the bill ultimately enacted: 


Although the District of Columbia is now served by the Legal Aid Agency 
established under Public Law 86-531, the committee considered it essential to 
include the District within the coverage of this statute in order to extend to the 
District the benefits which this act provides. The agency handles only one-half 
of the nearly 700 district court criminal cases annually assigned and has no 
specific provision for furnishing expert services or representation in appellate 
cases. Inclusion of the District will enable all appointed counsel in the trial 
and appellate courts to be compensated on a basis comparable to lawyers in 
other Federal districts. Since the agency qualifies as a local defender organiza- 
tion within the meaning of subsections (a) (3) and (g) of proposed section 3006A 
of title 18, the committee considers that it can be incorporated in any plan 
adopted by the District, without modification of its present statutory authority. 
The Legal Aid Agency of the District of Columbia would, therefore, for example, 
qualify to receive additional compensation provided for under proposed section 
3006A to the extent that the plan for the District may so provide. 


Turning now to the language of the act itself, it is evident as we 


have previously suggested, that the Congress was not specifically con- 
templating the Court of General Sessions. The following excerpts 
quoted from one of the enclosures to your letter make this clear: 


Subsection (i) of Section 3006A provides : 

(i) DISTRICTS INCLUDED.—The term “district court” as used in this sec- 
tion includes the District Court of the Virgin Islands, the District Court of 
Guam, and the district courts of the United States created by chapter 5 of 
title 28, United States Code. 

Section (a) provides that “Hach United States district court” with the ap- 
proval of the judicial council of the circuit shall place in operation throughout 
the district a plan for representation of defendants who are financially unable 
to obtain an adequate defense. Other successive references are made in sub- 
section (a) to “the district court.” 

Subsection (b) providing for appointment of counsel refers to such appoint- 
ments being made by “the United States commissioner or the court” except in 
the final sentence which refers to “Counsel appointed by the United States com- 
missioner or @ judge of the district court” who “shali be selected from a panel 
of attorneys designated or approved by the district court.” 


Subsection (d) releting to payment for representation provides, inter alia 
that “A separate claim for compensation and reimbursement shall be made to 
the district court for representation before the United States commissioner or 
that court, and to each appellate conrt before which the attorney represented the 
defendant.” ; that “For representation of a defendant before the United States 
commissioner and the district court” specified compensation is to be paid; and 
that in certain extraordinary circumstances, payment in excess of the limits 
stated may be made “if the district court” certifies as to its necessity and the 
amount of excess payment “is approved by the chief judge of the circuit.” 

Subsections (g) and (h) provide: 

(g) RULES AND REPORTS.—Each district court and judicial council of a 
circuit shall submit a report on the appointment of counsel within its jurisdiction 
to the Administrative Office of the United States Courts in such form and at such 
times as the Judicial Conference of ‘he United States may specify. The Judicial 
Conference of the United States may, from time to time, issue rules and regula- 
tions governing the operation of plans formulated under this section. 

(h) APPROPRIATIONS.—There are authorized to be appropriated to the 
United States courts, out of any money in the Treasury not otherwise appro- 
priated, sums necessary to carry out the provisions of this section. When so 
specified in appropriation acts, such appropriations shall remain available until 
expended. Payments from such appropriations shall be made under the super- 
vision of the Director of the Administrative Office of the United States Courts. 
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Further provision is made in Section 3 of the Act relating to the submission of 
a plan for representation by “Each district court” to “the judicial council of the 
circuit” and Section 3 further provides for the formulation of rules and regula- 
tions in respect to such plans “by the Judicial Conference of the United States” 
(the D.C. Court of General Sessions is not represented in or within the adminis- 
trative jurisdiction of the Judicial Conference (28 U.S.C. 331) ). 


Notwithstanding the overall impression gained from the phrasing 
of the act in terms of the Federal court system, we do not believe 
that application of the Criminal Justice Act to the Court of General 
Sessions is inconsistent with the statute’s definition of a “district 
court.” The statute plainly does not limit its provisions for repre- 
sentation to district courts. What it does with respect to district 
courts is to specify that each of them is to devise and, after approval 
or modification by the judicial council of the circuit, to place in 
operation a plan for adequate representation “throughout the district.” 
Unless the plan for the district embraces all places in the district 
where criminal proceedings by the United States are conducted, it 
will violate the statute’s command that each defendant who has not 
waived counsel “shall be represented at every stage of the proceedings 
from his initial appearance before the United States Commissioner 
or court through appeal.” That mandate cannot be complied with 
in the District of Columbia unless the statute is construed as providing 
adequate representation for defendants in the United States Branch 
of the Court of General Sessions. 

Except with respect to specifying the coverage of the act as ex- 
tending throughout the district of each district court, use of the term 
“district court” throughout the act is in connection with matters related 
to administration rather than in any substantive sense designating the 
act’s coverage. In light of our conclusion that since the Criminal 
Justice Act was enacted for defendants in the courts of the United 
States it necessarily follows that it applies to defendants in the United 
States Branch of the Court of General Sessions, and since in reaching 
this conclusion we, in effect, attribute the failure to specifically pro- 
vide for the Court of General Sessions to an oversight on the part of 
the Congress rather than design, we would further conclude that 
the language of the act should not be read as precluding the formula- 
tion of a plan for the District of Columbia which embraces the 
United States Branch of the Court of General Sessions and provides 
for its administration with respect to that court in a practicable manner 
consistent with the overall requirements ofthe act. _ 

For the reasons stated herein, we agree with Judge Greene’s opinion 
that the Criminal Justice Act of 1964 should be construed as covering 
the United States Branch of the Court of General Sessions and that 
any plan covering application of the act in the District of Columbia 
should include that Branch. Accordingly, the vouchers referred to in 
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your letter may be paid. So far as concerns the administrative 
processes to be required precedent to payment in the future, we would 
not question payment pursuant to determinations made by Judges of 
the Court of General Sessions until such time as the District Court 
for the District of Columbia and the judicial council of the circuit 
might provide otherwise. 


[B-158948] 


Pay—Retired—Good Conduct Citation—Entitlement 


A United States Coast Guard Reserve member retired November 1, 1965 under 
14 U.S.C. 755(e), a section amended by the act of September 25. 1965 to provide 
the same retirement rights, benefits, and privileges prescribed for enlisted mem- 
bers of the Regular Coast Guard for Reserve enlisted members who request 
retirement on the basis of years of active service, is not entitled to the additional 
10 percent formerly authorized for good conduct marks in the computation of 
retired pay, the saving provision in the act of September 6, 1968, which elimi- 
nated the authorization, having no application, the member although on active 
duty at the time had no right to the increase in retired pay to preserve, his 
retirement benefits based on those prescribed for enlisted members of the 
Naval Reserve not including a 10 percent increase in retired pay on account 
of good conduct marks, and neither is the member eligible to payment of the 
increase under 14 U.S.C. 755(e), amended by the 1965 act, the increase having 
been eliminated prior to the 1966 act. 


To Florence B. Zelder, United States Coast Guard, June 15, 1966: 


Further reference is made to your letter of April 13, 1966, requesting 
decision as to entitlement of Mr. Clifford M. Lomax, 2044 306 PSI, U.S. 
Coast Guard Reserve, retired, to an additional 10 percent for good 
conduct in the computation of his retired pay. 

The record shows that Mr. Lomax was retired November 1, 1965, 
under authority of 14 U.S.C. 755(e) which section, as amended by the 
act of September 25, 1965, Public Law 89-200, 79 Stat. 834, provides 
that enlisted members of the Coast Guard Reserve requesting retire- 
ment on the basis of years of active service shall be entitled to the same 
retirement rights, benefits and privileges as prescribed by law for 
enlisted members of the Regular Coast Guard. His service totals 26 
years 10 months and 2 days, of which 21 years 2 months and 23 days 
represent active service. Under 14 U.S.C. 423 the percentage multiple 
to be used in computing his retired pay is 6714. 

An enlisted member of the Regular Coast Guard who was retired by 
reason of 20 years of service was entitled under 14 U.S.C. 357(c) 
(1958 Ed.) to have his retired pay increased by an amount equal to 10 
percent of the active duty pay and permanent additions thereto of the 
grade or rating with which retired if he had been cited for extraor- 
dinary heroism in line of duty or if his average marks in conduct 
during his service in the Coast Guard were not less than 9714 percent 
of the maximum. That section was amended by Public Law 88-114, 
approved September 6, 1963, 77 Stat. 144, to eliminate the authoriza- 
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tion for the 10 percent increase on account of good conduct marks. 
The amending statute provides that the amendment “does not apply 
to any enlisted man in service on the effective date of this Act.” 

While Mr. Lomax was serving on active duty on September 6, 1963, 
examination of the legislative history of Public Law 84~114 indicates 
that the saved pay provisions of that act were enacted for the purpose 
of preserving potential rights which had a basis in law at that time. 
The provisions of 14 U.S.C. 755(e) then in effect authorized for mem- 
bers of the Coast Guard Reserve “the same retirement benefits as 
prescribed by law for personnel of the Naval Reserve.” Since enlisted 
members of the Naval Reserve were not entitled to a 10 percent increase 
in retired pay on account of good conduct marks at that time, Mr. 
Lomax had no retirement rights, inchoate or otherwise, to which the 
saved pay provisions of the 1963 act could apply. While his retirement 
in 1965 entitled him to “the same retirement rights, benefits, and privi- 
leges as prescribed by law for enlisted members of the Regular Coast 
Guard” under the provisions of 14 U.S.C. 755(e) currently in effect, 
these did not include the additional 10 percent for good conduct marks, 
since the provisions of law relating to such increase in retired pay were 
no longer in effect. Accordingly, your question is answered in the 
negative. 

Payment on the voucher forwarded with your letter not being au- 
thorized, such voucher will be retained here. 


[B-158727} 


Station Allowances—Military Personnel—Temporary Lodgings— 
Training Periods of Short Duration 


Officers of a State Army National Guard who performed annual field training 
in Europe within the authority of 32 U.S.C. 502(a) (2) and 503 during a period 
Government quarters were not available and living accommodations had to be 
obtained at their own expense in nearby hotels are not entitled to the temporary 
lodging allowances provided under 37 U.S.C. 405, paragraph M4303-1 of the 
Joint Travel Regulations contemplating entitlement to the allowance only when 
members are permanently assigned to duty at a station outside the United 
States for performance of duty of an indefinite or extended period rather than 
a period of short duration, such as the duty performed by the officers ; however, 
under the broad authority of 37 U.S.C. 405 and 411 providing for payment of 
station allowances to a member outside the United States or in Hawaii or Alaska 
“‘whether or not he is in a travel status,” the Joint Travel Regulations may be 
amended to authorize payment of a temporary lodging allowance for future 
short periods of training outside the United States or in Hawaii or Alaska. 


To the Secretary of the Army, June 16, 1966: 

Reference is made to letter of February 28, 1966, from the Under 
Secretary of the Army forwarded here by the Per Diem, Travel and 
Transportation Allowance Committee (PDTATAC Control Number 
66-12) on March 3, 1966, requesting a decision as to the propriety 
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of paying temporary lodging allowances to certain officers of the 
Alabama Army National Guard during the period July 7 to 22, 1965, 
incident to performing their annual field training duty in Europe. 
If payment is denied on the claims, the Under Secretary asked whether 
the Joint Travel Regulations may be amended to authorize payment 
of such allowances for future short periods of training duty. 

The vouchers and supporting papers represent the claims of eight 
officers for temporary lodging allowances. The Under Secretary says 
that during the period July 7 to 22, 1965, the 122nd Quartermaster 
Command of the Alabama Army National Guard performed their an- 
nual field training with Headquarters, United States Army Petroleum 
Distribution Command, Europe (Fontainebleau, France), within the 
authority of 32 U.S.C. 502(a) (2) and 503. During this period, the 
Under Secretary relates, Government quarters were not available to the 
field grade officers of the 122nd Quartermaster Command and living 
accommodations had to be obtained at their own expense in nearby 
hotels. 

The Under Secretary refers to our decision in 32 Comp. Gen. 444 
and says that in the light of the provisions in paragraph M6001, Joint 
Travel Regulations, it appears that this decision is in conflict with 
30 Comp. Gen. 260. The decision in 32 Comp. Gen. 444, the Under 
Secretary says, appears to be based on the language of the Joint Travel 
Regulations rather than on the law itself (37 U.S.C. 405). 

The Under Secretary states that to meet training requirements of 
the Army National Guard units the need for the performance of full- 
time training duty at overseas stations can be expected to increase 
and he expresses the view that in accordance with the provisions of 
37 U.S.C. 405, authority exists for payment of station allowances for 
Reserve component personnel while performing full-time training duty 
outside the United States. 

The statutory authority for the payment of station allowances, 
which include temporary lodging allowances to members of the uni- 
formed services on duty outside the United States, is contained in 37 
U.S.C. 405 which provides as follows: 

Without regard to the monetary limitations of this title, the Secretaries 
concerned may authorize the payment of a per diem, considering all elements 
of the cost of living to members of the uniformed services under their jurisdic- 
tion and their dependents, including a cost of quarters, subsistence, and other 
necessary incidental expenses, to such a member who is on duty outside of the 
United States or in Hawaii or Alaska, whether or not he is in a travel status. 
However, dependents may not be considered in determining the per diem allow- 
ance for a member in a travel status. 

Pursuant to such authority and with respect to temporary lodging al- 
lowances, paragraph M4303-1 of the Joint Travel Regulations states 
that temporary lodging allowances are authorized for the purpose of 
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partially reimbursing a member for the more than normal expenses 
incurred at hotels or hotel-like accommodations and public restaurants: 

1. upon initial arrival (reporting) at @ permanent duty station outside the 
United States and pending assignment of Government quarters, or pending com- 
pletion of arrangements for other permanent living accommodations when Gov- 
ernment quarters are not available ; or 

2. immediately preceding departure on a permanent change of station from a 
permanent duty station outside the United States and after termination of assign- 
ment to Government quarters or after surrender of other permanent living 
accommodations. [Italics supplied.] 
Thus, it seems clear that the regulations contemplate that the tempo- 
rary lodging allowance is authorized only for those members who are 
permanently assigned to duty at a station outside the United States 
for the performance of duty of an indefinite or extended period rather 


than for a period of short duration. 

In 32 Comp. Gen. 444, cited by the Under Secretary, we considered 
the question whether an officer of a Reserve component who performed 
active duty training for a short period (2 weeks) at Puerto Rico 
was entitled to a station subsistence per diem allowance while per- 
forming such duty. In concluding that the officer was not perma- 
nently assigned to duty outside the continental United States within 
the meaning of paragraph M4300 of the Joint Travel Regulations, we 
said (quoting from the syllabus) : 


A Reserve member of the uniformed services who performed active duty train- 


ing for a short period (two weeks) at Puerto Rico was not permanently assigned 
to duty outside the continental United States within the meaning of paragraph 
4300 of the Joint Travel Regulations—which provide for the payment of station 
per diem allowances “to members of the uniformed services permanently assigned 
to duty outside the continental United States”—so as to be entitled to the station 
subsistence per diem allowance for such period. 





We went on to say that the duty assignment of a Reserve officer or- 
dered from his home to active duty training for short duration clearly 
is not permanent in nature within the generally accepted meaning of 
that term (citing 30 Comp. Gen. 260). In 30 Comp. Gen. 260 there 
was involved the question whether a Reserve officer ordered to active 
duty for training for a short period not in excess of 4 months at a serv- 
ice school is entitled to a basic allowance for quarters on account of a 
dependent parent. The decision recognized that because of the short 
duration of the duty, the officer did not have a permanent military sta- 
tion at which to maintain a household for his dependent parent for 
quarters allowance purposes. The holding in that decision that the 
officer was entitled to a basic allowance for quarters where it was shown 
that the dependent parent resided in the member’s house or apartment 
where he maintained his permanent residence, was based on the literal 
language in section 102(g) of the Career Compensation Act of 1949, 
63 Stat. 804, 37 U.S.C. 401(3), in effect at that time, defining the term 
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“dependent” to include, among others, a dependent parent who “ac- 
tually resides in the household of said member.” We do not consider 
that there is any conflict between this decision (30 Comp. Gen. 260) 
and 32 Comp. Gen. 444, since the decisions involve different laws and 
regulations and involved different factual situations. 

Under paragraph M1150-10 of the Joint Travel Regulations, a “per- 
manent duty station” is defined as the post of duty or official station 
(including the home yard or home port of a vessel insofar as transpor- 
tation of dependents and household goods is concerned) to which a 
member is assigned or attached for duty other than “temporary duty” 
or “temporary additional duty.” It has been held that when mem- 
bers of a Reserve component (Air National Guard) are ordered to 
active duty for training for periods of short duration (15 days) and 
after reporting to the training station are ordered to another location 
where practically the entire period of duty is performed, the location 
of such duty must be considered the training duty station where the 
primary duties will be performed so as to preclude the payment of per 
diem. In this connection, paragraph M6001, Joint Travel Regula- 
tions, precludes payment of per diem allowances to members of a Re- 
serve component for any period while the member is at his training 
duty station, such regulation being in accord with 26 Comp. Gen. 557. 
See 41 Comp. Gen. 726 ; 43 id. 521. 

As indicated above, under the current provisions of the Joint Travel 
Regulations (paragraph M4303), promulgated pursuant to 37 U.S.C. 
405, temporary lodging allowances are authorized for members who 
are permanently assigned to duty at a station outside the United 
States for the performance of duty of an extended or indefinite period. 
Those regulations, as we concluded in 32 Comp. Gen. 444, were not in- 
tended to authorize station allowances to members incident to short 
active duty training assignments such as the duty performed by the 
National Guard officers referred to in the Under Secretary’s letter. In 
view of the provisions of paragraph M4303, we are of the opinion that 
there is no basis for paying the claims of the members of the Alabama 
National Guard for temporary lodging allowance for the 2-week 
period they performed annual field training in France. Hence, the 
claims and supporting papers will be retained here. 

While we are of the opinion that the current regulations (para- 
graph M4303 of the Joint Travel Regulations) do not authorize the 
payment of temporary lodging allowances to Reserve members inci- 
dent to active duty training of short duration at their overseas train- 
ing duty station, it is our view that the law, 37 U.S.C. 405 and 411, is 
broad enough to permit the Secretaries concerned to prescribe regu- 
lations to authorize prospectively payment of such allowances incident 
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to such duty assignments. Generally, a member of a Reserve compo- 
nent who is performing active duty training at his training duty sta- 
tion is not considered to be in a travel status for per diem purposes 
since he is not away from his designated post of duty. And, as we 
have indicated, such a training duty assignment of short duration is 
not permanent in nature within the generally accepted meaning of a 
permanent duty assignment. 32 Comp. Gen. 444. Under the pro- 
visions of 37 U.S.C. 405 and 411, however, the Secretaries concerned 
are authorized to prescribe regulations governing the payment of sta- 
tion allowances to a member on duty outside the United States or in 
Hawaii or Alaska, “whether or not he is in a travel status,” except that 
dependents may not be considered in determining the allowances for a 
member in a travel status. We are of the opinion that such broad 
statutory language provides sufficient authority for the issuance of 
regulations authorizing temporary lodging allowance incident to over- 
seas training duty assignments of short duration. Since a reservist is 
not in a travel status while on duty at his training station for per diem 
purposes, and since Government quarters may not be available at that 
station for assignment to him, the member in such circumstances— 
like the Army National Guard officers who performed training duty in 
France—would be required to obtain quarters in the vicinity of the 
overseas duty station at personal expense. Considering that the pur- 
pose of authorizing a temporary lodging allowance is to partially reim- 
burse a member for the more than normal expenses incurred at hotels 
or hotel-like accommodations, and in view of the language of 37 U.S.C. 
405, we have no objection to amending the Joint Travel Regulations 
to authorize payment of such allowances for future short periods of 
training duty outside of the United States or in Hawaii or Alaska. 

Enclosed as a matter which you may wish to consider in connection 
with any regulations to be promulgated is a copy of our decision of 
today, 45 Comp. Gen. 798, to Lieutenant Colonel J. J. Vanya, USAF, 
Accounting and Finance Officer, as to the legality of payment of these 
cost-of-living allowances to a member of the Air Force Reserve per- 
forming a short period of active duty training in Alaska and to mem- 
bers of the Hawaii and Colorado Air National Guard called to active 
duty for periods of from 59 to 90 days, who perform such duty in 
Hawaii. 

[B-158923] 


Station Allowances—Military Personnel—Excess Living Costs Out- 
side the United States, Etc.—Temporary Duty 


The cost-of-living allowance authorized by paragraph M4301 of the Joint Travel 
Regulations for the purpose of defraying the average excess costs experienced 
by members of the Armed Forces on permanent duty at a place outside the 
United States is not payable to an Air Force Reserve officer ordered from his 
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home in the United States to active duty training in Alaska for a 44-day period, 
and the fact that a member ordered to active duty training of short duration is 
entitled to certain allowances which are paid incident to a permanent duty as- 
signment does not make a short duration assignment for active duty training 
permanent in nature; therefore, a cost-of-living allowance may not be author- 
ized for the Reserve officer, nor for members of a State Air National Guard 
ordered to active duty in Hawaii for 9) days or less, whether the guard member 
is a resident of Hawaii or continental United States, or whether his dependents 
reside in Hawaii. 

To Lieutenant Colonel J. J. Vanya, Department of the Air Force, 


June 16, 1966: 


Further reference is made to your letter, file CP, and enclosures for- 
warded here on April 7, 1966, by the Per Diem, Travel and Transpor- 
tation Allowance Committee (PDTATAC Control No. 66-16), re- 
questing a decision as to the legality of payment of cost-of-living 
allowances to Captain Edmund X. Loughran, FV 305 5804, under the 
circumstances descrtbed, and on certain related questions. 

By Reserve Order No. A-307 dated June 2, 1965, as amended, issued 
by Headquarters, 349th Troop Carrier Wing, Medium, (Reserve) 
(CONAC), Hamilton Air Force Base, California, Captain Loughran 
was ordered to active duty training for 44 days, plus required travel 
time, and directed to report to Headquarters, Alaskan Air Command, 
Elmendorf Air Force Base, Alaska, not later than June 8, 1965. Cap- 
tain Loughran is claiming cost-of-living allowance for the period June 
9 to July 21, 1965, excluding the period June 24 to July 2, 1965, when 
he was in a temporary duty status away from his duty station and not 
in Alaska. 

In your letter you refer to paragraph M4301 of the Joint Travel 
Regulations which authorizes the cost-of-living allowance for the pur- 
pose of defraying the average excess costs experienced by members on 
permanent duty at places outside the United States, and paragraph 
M1150-10 of the regulations which defines a permanent duty station 
as the post of duty or official station to which a member is assigned or 
attached for duty other than “temporary duty” or “temporary addi- 
tional duty.” You cite in your letter our decision of April 8, 1953, 
32 Comp. Gen. 444, which held that a Reserve member who performed 
active duty training for 2 weeks in Puerto Rico was not permanently 
assigned to duty outside the continental United States within the 
meaning of the applicable regulations so as to be entitled to station 
allowances for that period. You say that your research has not re- 
vealed a decision where we have ruled on a similar question of entitle- 
ment. when the period of active duty was longer than 2 weeks. The 
related questions asked in your letter are as follows: 


u. Member of Hawaii Air National Guard who resides in Honolulu, Hawaii is 
called to active duty (alert duty) for a period of 59 days. He performs the duty 
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at Hickam Air Force Base, Hawaii. If all other conditions of entitlement are 
met, is this member entitled to COLA on the basis that he is permanently assigned 
to duty in Hawaii? 

b. Member of Colorado Air National Guard who is a resident of Colorado is 
called to active duty (alert duty) for a period of 59 days. He travels PCS to 
Hawaii and performs the duty at Hickam Air Force Base. If all other con- 
ditions of entitlement are met, is this member entitled to COLA on the basis that 
he is permanently assigned to duty in Hawaii? 

ec. Would your answer to question “a” be the same if the period of active duty 
was 90 days? 

d. Would your answers to questions “a” and “b” be the same if the members 
had dependents residing with them in Hawaii? 

e. Would your answer regarding propriety of paying the attached voucher 
be the same if the period of active duty was 90 days? 


Section 405 of Title 37, U.S. Code, provides that without regard to 
the monetary limitations of this title, the Secretaries concerned may 
authorize the payment of a per diem, considering all elements of the 
cost of living to members of the uniformed services under their juris- 
diction and their dependents, including a cost of quarters, subsistence, 
and other necessary incidental expenses, to such a member who is on 
duty outside of the United States or in Hawaii or Alaska, whether or 
not he is in a travel status. As you point out in your letter, paragraph 
M4301 of the Joint Travel Regulations provides that the cost-of- 
living allowance is authorized for the purpose of defraying the 
average excess costs experienced by members on permanent duty at 
places outside the United States. Such provision indicates a clear 
intent that entitlement is based on a permanent duty assignment, and 
the regulations do not otherwise indicate that the right to the cost- 
of-living allowance should accrue on any other basis. While a member 
ordered from his home to active duty training for a period of short 
duration is entitled to certain allowances which are paid incident to 
an assignment to a permanent duty station, such assignment clearly 
is not permanent in nature within the generally accepted meaning of 
that term. See 30 Comp. Gen. 260; 32 cd. 444. Captain Loughran was 
ordered to active duty training for a period of 44 days. Such limited 


period of duty obviously did not constitute a permanent duty assign- 
ment within the usual concept of that term. 


Accordingly, payment of the cost-of-living allowance to Captain 
Loughran is not authorized nor would it be authorized under any of 
the-circumstances described in the questions in your letter. In this 
connection, however, your attention is invited to the enclosed copy of 
our decision of today, 45 Comp. Gen. 794, to the Secretary of the Army. 
The enclosures which accompanied your request for decision will be 
retained here. 


[B-159051] 


Bids—Delivery Provisions—lInconsistent Bid Information 


The showing of a place of manufacture other than the f.o.b. transshipment port 
designated, information requested under two sections, identified as place of de- 





Th lh 


a VW -™ ™ SS FFT FF 


rt 
e- 


Comp. Gen.}] DECISIONS OF THE COMPTROLLER GENERAL 801 


livery and place for inspection and acceptance, of an invitation requiring delivery 
to a port free of expense to the Government does not create an ambiguity—and 
neither does the invitation—but an inconsistency, and freight costs essential to 
the evaluation of the bid, the inconsistency may not be explained to the prejudice 
of other bidders or to effect the responsiveness of the bid; therefore, the bidder 
confirming that there was no intent to make delivery free of expense to the Gov- 
vernment, the designation of delivery f.o.b. to the port was a mistake, and the rule 
prohibiting bidders “two bites at the apple” is applicable, for to permit the bidder 
to explain the information, proper when not inconsistent with a reasonable inter- 
pretation of the bid, would serve to undermine the integrity and harm the com- 
petitive bidding system, despite the possibility of an immediate lower price 
advantage. 


To Hercules Fence Division, Aluminum Specialities Company, 
June 16, 1966: 


Further reference is made to your letter dated April 26, 1966, pro- 
testing alleged irregularities in bid interpretations under invitation 
No. IFB 189-361-66, issued by the United States Naval Supply Center, 
Norfolk, Virginia. 

The invitation requested bids on nine items of chain link fencing 
accessories. Section 4.2 of the schedule entitled “PLACE OF DE- 
LIVERY” was completed as follows in your bid: 

4.2 PLACE OF DELIVERY: 

(a) The articles to be furnished hereunder shall be delivered, free of expense 
to the Government and at the Government’s option, (i) loaded, blocked, and 
braced, on board carrier’s equipment, (ii) at the freight station, (iii) placed on 


wharf of water carrier (where material will originate within or adjacent to 
port area and is adaptable to water movement), at or near contractor’s plant at 


(1) Norfolk Va (Bidder insert city or town in which plant 
is located) 
(2) (Bidder insert exact location of private siding or 


nearest rail terminal from which rail shipments will be made, together with 
the name of serving railroad (s) 


(3) 3355 Lyons Ave Norfolk (Bidder insert exact location from 
which truck shipments will be made, including name of street or highway), 
and 

(4) Norfolk (Bidder insert the port, or the specific area 


within such port, to which supplies will be delivered), for shipment at Gov- 
ernment expense (normally on Government bill of lading) destination to be 
specified at a later date for transshipment to: 
SUPPLY OFFICER, ATLANTIC UNDERSEA TEST AND EVALUA- 
TION CENTER, ANDROS TOWN, BAHAMAS 

(b) The method of shipment shall be specified by the Government when 
material is ready for shipment. 

(c) The Government shall have the right to change the destination(s) specified 
herein. Any adjustment in contract price or time of delivery due to resulting 
changes in packing or marking shall be subject to the clause of this contract 
entitled “Changes.” BIDS SUBMITTED ON A BASIS OTHER THAN FOB 
ORIGIN WILL BE REJECTED AS NON-RESPONSIVE. 


Section 5.1 of the schedule was completed as follows: 


5.1 Inspection and Acceptance : 


(a) Inspection of the Supplies or services to be furnished hereunder shall be 
made by representative of the Material Inspection Service, USN at the contrac- 
tor’s or subcontractor’s plant. Acceptance of such supplies or services shall be 
made by representative of the Government and at the place specified in the notice 
of award. 


235-533 O - 67 - 53 











802 DECISIONS OF THE COMPTROLLER GENERAL [45 


(b) The bidder shall furnish the following information : 
(1) Are the supplies to be furnished from stock? — 


From Government surplus material? _ No 


(2) Name of principal manufacturer (not dealer) of the supplies 
National Fence Mfg. Co. 


(3) Place of principal manufacture of supplies or performance of services 
4301 46 St. 
(Street Address) 
: Bladensburg Maryland 
~ (City Zone State) at ate 
(4) Location where supplies will be inspected on delivery 











(City Zone State) 


You have indicated under section 4.2 that delivery will be made 
f.o.b. Norfolk, Virginia. Under section 5.1, subparagraph (b) (3), 
the place of manufacture of the items bid upon is shown as Bladens- 
burg, Maryland. Under section 5.1, subparagraph (b) (4), the place 
of inspection is shown as “on delivery.” 

It is administratively reported that your company was requested 
by the contracting officer to confirm its bid prices and to verify details 
of its bid concerning deliveries, inspection and acceptance. Apparently 
this was considered to be the duty of the contracting officer under 
provisions of paragraph 2-406.3 (e) (1) of the Armed Services Procure- 
ment Regulation regarding mistakes in bid, because of the ambiguities 
presented by your bid. It is reported that when inquiry was made 
as to intent of the phrase “on delivery” contained in your bid the 
contracting officer was informed that your intent was to make delivery 
to the Naval Supply Center (NSC), Norfolk, Virginia, with sub- 
sequent inspection. While it is further reported that your company 
has declined the contracting officer’s request for information concern- 
ing verfication of your bid, it is a matter of record that you have 
submitted to NSC by letter dated May 18, 1966, a copy of the work- 
sheet used in computing the cost of material outlined in your bid 
which letter and enclosure adequately set forth your explanation as 
to what was intended by the parts of your bid now in controversy, 
and, together with your letter of April 26, 1966, the basis of your 
protest. 

You state in your protest letter, in pertinent part, as follows: 

My bid for Invitation 189-361-66 is based on price being F.O.B. Origin as 
stipulated in Sec. 4.2 of Standard Form 36. Under this clause I was asked to 
fill in spaces pertaining to “at or near contractor’s plant.” 1 am the contractor 


so I filled in local information. It also asked what port I was near and I 
answered Norfolk, Va. 

Sec. 5.1 Inspection & Acceptance is clear when it states ‘Principal Manufac- 
turer (Not Dealer)” but since the clause gives the government option for 
inspection at “Contractor’s or Sub-Contractor’s plant” and acceptance on notifica- 
tion after award, I filled in question (4) of the clause “On delivery” to allow 
the government to tuke their choice. 

My contention is that Clause 4.2 Place of Delivery should state “at or near 
principal manufacturer’s plant” (not dealer) to be clear. 


1] 
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The real question here is do you mean in the Place of Delivery Clause 4.2 
(1) FOB Contractors/Dealers Plant or 


(2) FOB Origin at Dealers Source which is the manufacturer. 
a * * * * * * 

I bid this invitation in accordance with Sec. 4.2(c) BIDS SUBMITTED ON 
A BASIS OTHER THAN FOB ORIGIN WILL BE REJECTED AS NON- 
RESPONSIVE. To me this means Bladensburg, Maryland where the material 
is manufactured and its point of origin. 

An examination of the invitation for bids shows that the place of 
delivery clause clearly stipulates that the articles shall be delivered 

ree of expense and by its terms the bidder binds himself to deliver to 
(re origin locations he indicates therein while the Government specif- 
ically agrees to assume the further cost of transportation to destina- 
tion. By these terms you agreed to deliver the items bid upon, free 
of expense to the Government and at any of the Government’s options 
set forth therein to Norfolk, Virginia. The phrase “f.o.b.” means free 
on board of vessel, car or other conveyance which is to transport goods 
toa buyer. Rogers v. Union Iron & Foundry Co., 150 S.W. 100, 104. 
The reference in clauses (a) and (c) of section 4.2 to “where material 
will originate,” and to the “FOB ORIGIN” basis requirement for bids, 
clearly shows f.o.b. delivery is required and shows that the place of 
origin is the sense of the full context. That this was understood by 
you is borne out by your statement in your protest that “The real 
question here is do you mean in the Place of Delivery Clause 4.2 (1) 
FOB Contractors/Dealers Plant or (2) FOB Origin at Dealers Source 
which is the manufacturer.” 

By designating Norfolk as the f.o.b, point your bid carried the as- 
surance that this location was the point of free delivery to the Gov- 
ernment. However, under section 5.1 of the schedule a question arose 
regarding your bid when you indicated there that the principal manu- 
facturer (not dealer) of the supplies was the National Fence Mfg. 
Co., whose plant was located at Bladensburg, Maryland, a point ap- 
proximately 200 miles distant from Norfolk. The question arose 
therefore as to whether you intended to provide free delivery to Nor- 
folk as stated in section 4.2. This question was not clarified in any 
degree when you indicated the location where supplies will be inspected 
as “on delivery.” Since the freight costs which must be paid by the 
Government on f.o.b. origin shipments are essential to the determina- 
tion of evaluated bid prices such information is material to the bid. 
Where a bidder has executed these provisions of the bid form such 
execution must be construed as express statements of the bidder and 
as conditions of his bid. They may not be considered superfluous or 
be disregarded simply because they may be inconsistent or in conflict 
with another portion of the bid but require clarification. 
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You contend, in effect, that you properly completed both clauses 4.2 
and 5.1 with factual information in accordance with the language em- 
ployed therein by the Government. The only basis you submit in sup- 
port of this argument is simply that reference is made therein to “con- 
tractor’s plant” and not “manufacturer’s plant” and that since you are 
the contractor (dealer) and your office location is in Norfolk, your po- 
sition is that you properly indicated that city in clause 4.2 even though 
the clause is headed “PLACE OF DELIVERY” and your protest 
effectively concedes that the point of origin of the material is part of 
the subject of the clause. All parts of an invitation must be read to- 
gether and construed as a whole and an overliteral meaning may not be 
given to one or two words taken out of context to distort the sense of 
the complete clause and form. 

The contracting officer examined the bid for mistakes as the regula- 
tion directed him to do and found that the bid as to the intended point 
of origin and place of delivery of the material was unclear. No am- 
biguity is found between sections 4.2 and 5.1 of the invitation form and 
no ambiguity is present in your bid as submitted since as a dealer you 
could have had the material on hand in Norfolk or even intended free 
delivery to that place by the terms of section 4.2 as completed by you. 
Your completion of section 5.1 was purely factual. The contracting 
officer having raised the question and your confirmation having estab- 
lished that you did not intend to deliver free of further charges to Nor- 
folk as your bid declared, it must be considered that you made a mis- 
take in completing section 4.2 of the invitation even though the basis 
of your argument as to interpretation of the bid form merely shows 
that you are undertaking to prove a subjective intent that your bid 
should be interpreted in a certain way, or that the bid form is wrongly 
phrased, rather than to prove that what was written in the bid was not 
what was intended to be written. While neither the bid form nor your 
bid as presented is ambiguous your bid becomes so when you attempt 
to explain how it should be interpreted and in the light of that ex- 
planation your mistake becomes apparent. In our decision at 39 Comp. 
Gen. 653, we stated that a bidder properly may be requested to con- 
firm a bid but the confirmation may not be inconsistent with a rea- 
sonable interpretation of the bid as submitted. We think the rule pro- 
hibiting bidders “two bites at the apple” (see 38 Comp. Gen. 532, 535, 
536) is applicable here. A bidder may not be allowed to explain his 
meaning wher he is in a position thereby to prejudice other bidders 
or to effect the responsiveness of his bid. Such action would serve to 
undermine the integrity of the bidding system and cause overall harm 
to the system of competitive bidding despite the possibility of an 
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immediate advantage gained by a lower price in a particular pro- 
curement. 

Therefore, the Department of the Navy will be instructed to disre- 
gard your bid in the circumstances and your protest is denied. Com- 
pare 40 Comp. Gen. 393. 


[B-158787] 


Contracts—Deliveries—Pro Rata Basis—Propriety 


A contractor who unable to meet delivery commitments due to adverse weather 
conditions affecting production prorates deliveries among all its customers is not 
liable to the Government for failure to make complete delivery, even though the 
contract did not provide for proration, absent a provision in the contract to con- 
firm general information to the trade that pro rata deliveries would not be ac- 
cepted, and the contractor within his rights to rely on the general principle of 
law requiring proration among contracting parties when expected production 
fails for causes beyond control may be relieved of liability. 


Contracts—Performance—Impossibility—Weather Conditions 


The fact that if properly managed a crop available prior to a freeze would have 
permitted a contractor to perform under a Government contract does not impose 
default liability for delivery failure, the contractor intending to use the crop 
which froze in the performance of the contract, and entitled as a matter of law 
to anticipate normal production from plantings, it would be improper to consider 
that the contractor should have performed the contract by harvesting a crop 
other than the one intended at an earlier time; therefore, the contractor may be 
relieved of the damages assessed. 


Contracts—Damages—Measure—Actual and Excess Commodity 
Costs 


The measure of damages for an unexcusable contract default under a contract 
providing for actual damages due to delay or failure to deliver and for excess 
costs incurred in procuring the product or any part of it elsewhere is not only 
the excess commodity costs incurred in repurchasing the product, but, also, as 
actual damages, the additional administrative costs brought about by the neces- 
sity for soliciting new offers, and the fact that an exact. assessment of damages 
may be difficult to ascertain because at the time of the default the articles in 
default cannot be purchased in the open market does not destroy the right to 
recover damages as well for that part of the contract which cannot be replaced. 


To the Secretary of Agriculture, June 17, 1966: 


Reference is made to letter of March 24, 1966, from the Assistant 
Secretary for Administration requesting a decision regarding the 
assessment of damages against The Krier Preserving Company and 
the Fruitland Canning Association, Inc., for defaulting under con- 
tracts 12-25-010-11740 and 12-25-010-11724, respectively, to furnish 
canned whole kernel corn for the National School Lunch Program. 

Article 28 of the contract terms provides: 


If Contractor refuses or fails to perform the contract within the time specified, 
or any extension thereof, USDA may, by written notice, terminate the right of 
Contractor to proceed with delivery or with such part or parts thereof as to 
which there has been delay and, whether or not such notice of termination is 
given, may hold Contractor for the amount of any damages provided for in the 
announcement or, if provision for damages is not made in the announcement, for 
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any actual damages suffered as a result of delay or failure to deliver and any 
excess costs incurred in procuring elsewhere the product or any part thereof. 
However, Contractor shall not be charged with any such damages or costs if he 
gives USDA prompt written notice of such delay and the cause thereof, and if the 
contracting officer or other designee of USDA determines in writing that the 
delay is due solely to causes beyond the control and without the fault or negli- 
gence of Contractor or a subcontractor. Such causes may include, but are not 
restricted to, acts of God or of the public enemy, acts of the Government, fires, 
floods, epidemics, quarantine restrictions, strikes, freight embargoes, unusually 
severe weather, and defaults of subcontractors due to any of such causes, unless 
USDA shall determine that the supplies or services to be furnished by the sub- 
contractor were obtainable from other sources in sufficient time to permit Con- 
tractor to meet the required delivery schedule. Written notice of such determi- 
nation shall be given to Contractor and shall be final and conclusive upon the 


parties, subject only to appeal by Contractor as provided in Article 41 in this 
document. 


Article 41 referred to in the last part of Article 28 is the “Disputes” 
clause. It provides that any dispute concerning a question of fact 
arising out of the contract shall be decided by the contracting officer 
and such decision shall be fina] and conclusive unless appealed to the 
Secretary of Agriculture within 30 days. The article provides further 
that the decision of the Secretary or his authorized representative 
shall be final and conclusive unless determined by a court of competent 
jurisdiction to have been fraudulent, or capricious, or arbitrary, or so 
grossly erroneous as to imply bad faith, or not supported by sub- 
stantial evidence. The article also states that consideration of ques- 
tions of law in connection with decisions provided for in the article 
is not precluded but the decision is not final. 

Both contractors encountered adverse weather conditions in the per- 
formance of the contracts. They applied to the contracting officer 
for relief from liability for not furnishing the uncompleted portion 
of the contracts. 

The contracting officer decided that Krier should not be retieved 
from liability for not delivering 19,378 cases of corn because, despite 
the unusually severe weather it encountered, it produced more canned 
corn than it needed to meet the 50,000 cases called for in the contract 
and the failure to furnish all of that quantity was due to its decision 
to prorate deliveries among all its customers when it was unable to met 
all of its commitments as a result of the weather. The contracting 
officer recognized that, while prorated deliveries may be customary in 
the trade when adverse conditions affect production, the contract with 
the Government did not provide for proration. Moreover, it is stated 
in the letter from the Assistant Secretary that the Department of 
Agriculture has taken the position and the trade has been generally 
informed that pro rata deliveries will not be accepted. 

The contracting officer decided that the failure of Fruitland to de- 
liver the 5,603 balance of the 6,600 cases of corn contracted for was 


we 
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not due solely to causes beyond its control, because it had corn avail- 
able prior to the freeze which if properly managed could have been 
harvested to meet the contract requirements. 

Three questions regarding the above matters are presented to our 
Office for consideration. First, the question of Krier’s liability for 
failure to deliver the total contract quantity is presented in view of the 
principle of law requiring proration of the crop produced among con- 
tracting parties where the expected production fails for causes beyond 
the control of the grower, citing Haley v. Van Lierop, 64 F. Supp. 114, 
affirmed 153 F.2d 212. Second, there is presented the question whether 
the contracting officer’s interpretation in the Fruitland decision of the 
contract language “due solely to causes beyond the control and with- 
out the fault or negligence of Contractor” can be sustained as a matter 
of law. Finally, we are advised that in an effort to obtain the 24,981 
cases of corn which were not delivered under the two uncompleted 
contracts, the Department solicited offers for supplying that quantity 
and only one offer of 2,095 cases was received and purchased and the 
balance of 22,886 cases will remain unfilled and the additional freight 
and commodity cost of $2,487.99 incurred by reason of the replace- 
ment purchase will be prorated between the two contractors on the 
basis of the percent of the total undelivered quantity attributable to 
each. We are asked whether this alone will be sufficient in view of the 
holding in 34 Comp. Gen. 347 that, where no purchase is made to 
replace the deliveries which are in default, the measure of damages is 
the difference between the contract price and the market value at the 
time of breach. It is suggested that it should be sufficient because an 
attempt to repurchase was made and there was little trading carried 
on at the time of breach so that a true market picture was unobtainable. 
In that connection, it is stated that the publication, Canning Trade, in 
early October, quoted f.o.b. prices for grade “A” whole kernel corn at 
$4.25 to $4.50 per case of six No. 10 size cans at midwestern points, but 
little corn was offered at that time, because processors had either 
sold their production or were holding for higher prices. It is stated 
further that prices of whole kernel corn advanced steadily during the 
fall and winter months of 1965-1966 and that during February quota- 
tions of $5.375 to $5.50 per case were reported. 

In the Haley case cited above, the court said : 


A grower is entitled as a matter of law to anticipate normal production from 
his plantings and to make advance contracts in anticipation of that production. 
In cases where such contracts are made in good faith and normally expected 
production fails for causes beyond the control of the grower, he is protected 
against liability for damages, provided he makes just and equitable distribution 
= the crop actually produced, pro rata, among the contracting parties. 64 F. 
Supp. 114, 117. 
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See also the note at 74 A.L.R. 995, 997, wherein it is stated : 


But where the seller has assumed a qualified, and not an absolute, obligation, 
and the conditions against which he has contracted are present, the doctrine of 
pro rata performance becomes applicable, and the seller has net only the right, 
but is duty bound, to distribute his available supply proportionately among his 
contract customers. In other words, in case a contractor, because of excusable 
impossibility or other legal defense, is unable to fulfil all of a number of similar 
obligations and yet can fulfil any one of these obligations if he totally disre- 
gards the others, he may apportion the possible performance pro rata among the 
several contracts and be excused from further liability. 


In view of the statements in the Haley case and in the A.L.R. note, 
it appears that Krier is entitled to avail itself of the defense of pro rata 
deliveries. While the Department may have generally informed the 
trade that pro rata deliveries will not be accepted, there is no express 
provision in the contract making that policy a part of the contract and 
it would therefore appear that Krier would be within its right to rely 
upon the general law. 

From the information furnished concerning the Fruitland matter, 
it appears that, while the contractor might have been able to use corn 
other than the corn which froze if it had not permitted it to reach 
advanced stages of maturity before the freeze, the contractor had 
intended to use the crop which froze for the immediate contract. 
While it might be said with the benefit of hindsight that the contractor 
should have employed some other plan, as observed in the Haley case, 
above, a contractor is entitled as a matter of law to anticipate normal 
production from its plantings. That being the case and since it ap- 
pears that the contractor intended to use in the performance of the 
contract the crop which froze, it would be improper as a matter of law 
to consider that the contractor should have performed the contract by 
harvesting another crop at an earlier time. 

It therefore appears that Krier and Fruitland are entitled to be 
relieved of liability for their defaults. While because of this con- 
clusion it is not necessary to consider the measure of damages for de- 
fault, for future guidance, attention is invited to the fact that where 
there is an unexcusable default under a contract utilizing Article 28, 
quoted above, the contractor is not only liable for excess commodity 
costs incurred in repurchasing, but also. as actual damages, the addi- 
tional administrative costs brought about by the necessity for soliciting 
new offers. Further, the mere fact that an exact assessment of dam- 
ages may be difficult to ascertain because at the time of default all the 
articles in default cannot be purchased in the open market does not 
destroy the right to recover damages as well for that part which cannot 
be replaced. See Parrott v. Allison. 145 F. 2d 415, and 78 C.J.S. Sales 
section 549. 
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[B-158915] 


Contracts—Payments—Progress—Request 


A bid reciting “Progress Payments Are Requested” under an invitation that did 
not provide for progress payments but for payments upon delivery and acceptance 
of items is a nonresponsive bid, even though in the ordinary sense the word “re- 
quest” is precatory in nature as its precise meaning depends upon existing circum- 
stances, and the request for progress payments subject to two possible meanings, 
to permit an explanation of the request would place the bidder in a position to 
affect the responsiveness of the bid. 


Contracts—Payments—Progress—Small Business Concerns 


Although the purpose of Appendix E to the Armed Services Procurement Regula- 
tion, promulgated in implementation of 10 U.S.C. 2307(a), is to facilitate and 
accelerate the making of progress payments requested by small business con- 
cerns bidding on Government contracts, the discretion to determine whether 
or not to include a progress payment provision reposing in the contracting officer, 
the regulation requires the inclusion of a provision contemplating progress pay- 
ments in invitations only when the period between the initiation of work and 
the first delivery of production units may be expected to exceed 6 months in dura- 
tion; therefore, a progress payments clause could not be included in an ultimate 
contract that would take less than 6 months to perform and the successful con- 
tractor would be entitled to request and receive in partial payments more than 
half the total contract price within 180 days after the date of the contract. 


To Space Avionics Incorporated, June 17, 1966: 


By telefax of April 8 and letter dated April 28, 1966, you protested 
the award of a contract to Air-A-Plane Corporation, a higher bidder, 
under Invitation for Bids No. 189-211-66 issued on November 18, 1965, 
by the United States Naval Supply Center, Norfolk, Virginia. The in- 
vitation covered the manufacture and delivery of 1669 each kits modi- 
fying frequency generator VC-731/URC to accept the frequency 
converter CV-1749( )/UR for use on radio sets AN/URC-32. The 
work was to be accomplished in accordance with military specification 
MIL-E-16400E (NAVY) dated June 15, 1962, and Amendment No. 
5, of August 16, 1965, thereto. 

Of the three bids opened on December 17, 1965, the lowest bid of 
Technical Accessories Company offering a unit price of $24.90 and a 
prompt payment discount of one-half percent, 10 days, was rejected 
as the result of an unsatisfactory preaward survey and notification 
from the Small Business Administration that the concern had declined 
to apply for a Certificate of Competency. Your bid, the next lowest 
submitted, set forth a unit price of $56.03 together with a discount of 
10.2 percent for payment in 10 days, 10.1 percent, 20 days, and 10 per- 
cent, 30 days. But your bid was disregarded because it recited “Prog- 
ress Payments Are Requested” on page 2 under the section entitled 
“Supplies or Services & Prices” and there was no provision in the invi- 
tation for making progress payments. 

It is your contention that even though the invitation did not specif- 
ically provide for progress payments, neither did it expressly disallow 
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them. We have in the past held that bidders may not request the 
inclusion of progress payment provisions in contracts to be awarded 
to them unless the invitation explicitly contemplates their permissi- 
bility and solicits bids on such basis. Thus in B—128454 dated Oc- 
tober 11, 1956, we stated that a bid conditioned upon the receipt of 
progress payments, when not authorized in the invitation must, be 
treated as nonresponsive in a material respect. In B—154755, Sep- 
tember 23, 1964, we said that the question is not whether the invitation 
makes no mention of progress payments but rather whether there 
is @ payments clause in the invitation which prescribes a particular 
mode of payment and which does not contemplate the allowability of 
progress payments. Cf. 38 Comp. Gen. 131 holding that a bid condi- 
tioned upon receipt of any manner of payment at variance with the 
advertised payments clause must be declared nonresponsive. The 
present invitation incorporated by reference, as the soie statement on 
the subject of contract payments, article 7 of Standard Form 32, 
June 1964 edition, which provides for payments only for items which 
have been delivered to and accepted by the Government. 

You argue that the granting of progress payments was not and 
should not have been treated as a condition of your bid, and that there- 
fore the Navy should have awarded you the contract as the lowest re- 
sponsive bidder without « progress payments provision. As was ob- 
served in B-154755 referred to above: 


While we would agree that in the ordinary sense the word “request” is 
precatory in nature, its precise meaning must depend upon the existing circum- 
stances. * * * Since the invitation provided for a method of payment we think 
it not unreasonable to view your request as something more than a mere wish 
or desire. Had your bid been accepted it could have been argued that the Gov- 
ernment accepted your request for progress payments and wus bound to make pay- 
ment in accordance therewith. If, as suggested, your request was in the nature 
of mere hope or wish and you intended to accept a contract subject to the “Pay- 
ments” article, it was incumbent upon you to clearly express such intention. 
* * * It is a ruie of long standing that where two possible meanings can be 
reached from the terms of a bid a bidder may not be permitted to explain what 
he intended since he would then be in a position to affect the responsiveness of 
his bid. * * *. 


As a smal] business concern you maintain that the invitation should 
have permitted requests for progress payments because of the an- 
nounced purpose of Appendix E to the Armed Services Procurement 
Regulation, promulgated in implementation of 10 U.S.C. 2307(a), 
to facilitate and accelerate the making of progress payments requested 
by small business concerns bidding on Government contracts. E-001 
and E-204. The regulations require the inclusion of a provision con- 
templating progress payments in invitations only when the period 
between the initiation of work and the first delivery of production 
units may be expected to exceed 6 months in duration. Cf. B-149730 


dated October 12, 1962. We compute the pertinent time period here 
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to be less than 6 months and the record shows that if the first article 
is approved when and as submitted, and deliveries are made as speci- 
fied, the successful contractor is entitled td request and receive a mini- 
mum of $49,500 in partial payments within 180 days after the date 
of the contract. This represents more than half of the total contract 
price. While we agree that you may not have been adequately fore- 
warned in this instance that a progress payments clause could not 
be included in the ultimate contract contrary to the clear import of 
section E-504.6 of the applicable regulations, the discretion to deter- 
mine whether or not provision for progress payments is to be made 
in invitations is reposed in the contracting officer and our Office is 
without authority to object to his failure to exercise it on the facts of 
this case. 
For the reasons outlined above your protest is denied. 


[B-159029] 


Officers and Employees—Severance Pay—Voluntary Separation 


A civilian employee affected by an organizational change who declines to accept 
a transfer to a position at the same grade and pay to another geographic area to 
which the functions he had been performing were not transferred and he there- 
fore is separated from the service, without resignation, is not entitled to the 
severance pay provided by section 9(c) of the Federal Employees Salary Act 
of 1965, the employee not having been separated for failure to accompany his 
position to another commuting area in a transfer of function so as to constitute 
an involuntary separation within the meaning of section 550.705 of the Civil 
Service Regulations, but having been removed for cause by reason of not reporting 
for duty upon reassignment to a different position at another location. 


Officers and Employees—Severance Pay—Resignation 


The resignation of an employee from a civilian position in anticipation of a 
removal for cause is not the involuntary separation contemplated by section 
550.706(a) of the Civil Service Regulations providing for the separation of an 
employee by resignation only after receipt by the employee of specific notice in 
writing that the separation is not for cause, general notige of reduction in force, or 
notice proposing separation for declining to accompany a position moved to 
another commuting area, but is a resignation that unrelated to the issuance of 
one of the notices prescribed under section 550.706(a) constitutes the voluntary 
resignation referred to in section 550.706(b) and, therefore, the employee re- 
signing in anticipation of a removal for cause is not entitled to the severance pay 
authorized by section 9(c) of the Federal Employees Salary Act of 1965. 


To the Secretary of the Interior, June 17, 1966: 


This is in reply to the letter of your Deputy Assistant Secretary 
for Administration dated April 22, 1966, concerning entitlement of 
Mr. John E. Crawford, a former employee of the Department of the 
Interior, to severance pay under the provisions of section 9 of the Fed- 
eral Employees Salary Act of 1965, approved October 29, 1965, Public 
Law 89-301, 79 Stat. 1118, 5 U.S.C. 1117. 


The facts briefly summarized are as follows: Mr. Crawford, a GS- 
15, was until recently Program Coordinator of the Marine Minerals 
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Technology Center (MMTC) at Tiburon, California. In November 
1965 there was an organizational change in the Bureau of Mines 
transferring the Center from the Mineral Resource Unit to the Min- 


erals Research Unit. This resulted in a change in emphasis in the 


program at MMTC, which coupled with indications of other admin- 
istrative needs, led the Director, Bureau of the Mines on February 7, 
1966, to order Mr. Crawford transferred to a position as Physical 
Scientist at the same grade and salary in the Office of the Assistant 


Director, Mineral Resource Development, Washington, D.C., effective 


February 26, 1966. Following a protest by Mr. Crawford the Direc- 
tor, by telegram dated February 25, 1966, directed him to report for 
duty in Washington, D.C., on February 28, 1966. He was furnished 
a personnel action and a travel authorization and the transfer was 
effected. 


On February 28, 1966, Mr. Crawford advised the Bureau that he 
could not accept a position outside the San Francisco, California, area 
for personal reasons. Mr. Crawford was notified on March 2, 1966, 
by telegram and on March 11, 1966, by detailed memorandum that it 
was proposed to separate him from the service no earlier than April 
9, 1966, for failure to report for duty in Washington, D.C., as directed. 
On March 4, 1966, the position of Research Director at MMTC was 
filled and the position of Program Coordinator, previously filled by 
Mr. Crawford, was abolished. Mr. Crawford was provided temporary 
duties on detail in San Francisco by the Assistant Director, Mineral 
Resource Development, Washington, D.C., until his separation on 
April 22, 1966. 

You have asked the following questions in connection with the fore- 
going facts. 


1. May a resignation be considered an involuntary separation for entitlement 
to severance pay if the employee declines to accept a transfer in the same grade 


and pay to another geographic area without transfer of the function from the area 
in which he was serving? 


2. Is an employee who is separaited, without resignation, from the Federal 
service because of his failure to report to another geographic area for duty, 
without change in grade or pay and when there is no transfer of function, en- 
titled to severance pay? 


Section 9(c) of the Federal Employees Salary Act of 1965, 5 U.S.C. 
1117(c), provides as follows: 


An officer or employee to whom this section applies who is involuntarily sepa- 
rated from the service, on or afiter the effective date of this section, not by 
removal for cause on charges of misconduct, delinquency, or inefficiency, shall, 
under rules and regulations prescribed by the President or such officer or agency 
as he may designate, be paid severance pay in regular pay periods by the depart- 
ment, independent establishment, corporation, or other governmental unit, from 
which separated. 


In Executive Order No. 11257, the President designated the Civil 
Service Commission as the agency to prescribe the implementing regu- 
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lations. These regulations. 550.701 to 550.708, provide in pertinent 
part as follows: 


Sec. 550.701 Coverage. (a) Departments. This subpart applies to: (i) 


the executive departments and independent establishments in the executive branch 
of the Federal Government * * * 

(b) Employees. (1) Except as provided by subparagraph (2) of this para- 
graph and section 9(b) of the act, this subpart applies to each full-time and part- 
time officer and employee of a department * * * 

(2) This subpart does not apply to an employee who, at the time of separation 
from the service, is offered and declines to accept an equivalent position in his 
department in the same commuting area, including a department to which the 
employee with his function is transferred in a transfer of functions between de- 
partments. For purposes of this subparagraph, an equivalent position is one 
of like seniority, tenure, and pay other than a retained rate. 

Sec. 550.702 Entitlement. This subpart and section (9) of the act apply 


to the computation and payment of severance pay to an employee who is invol- 
untarily separated from the service, not by removal for cause on charges of mis- 
conduct, delinquency, or inefficiency. 


* * * * * * * 


Sec. 550.705 Failure to accompany activity. The separation of an employee 


by a department when tthe employee declines to accompany his position when it 
is moved to another commuting area because of a transfer of function is deemed to 
be an involuntary separation not by removal for cause on charges of misconduct, 
delinquency, or inefficiency, for purposes of entitlement to severance pay. 

Sec. 550.706 Resignation in lieu of involuntary separation. (a) Except as 
provided for in paragraph (b) of this section, an employee who is separated 
because of resignation is deemed to have been involuntarily separated for purposes 
of entitlement to severance pay, if he has not declined an offer of an equivalent 
position under section 550.701(b) (2), when he is separated because of resigna- 
tion (i) after receiving a specific notice in writing by his department that he is 
to be involuntarily separated not by removal for cause on charges of miscon- 
duct, delinquency, or inefficiency, (ii) after receipt of a general notice of reduc- 
tion in force by his department which announces that all positions in his competi- 
tive area will be abolished or transferred to another commuting area and his 
resignation is effective on a date which is not more than one year before the aboli- 
tion or transfer, and (iii) after receipt of a notice by his department proposing 
to separate him for declining to accompany his position when it is to be moved 
to another commuting area because of a transfer of function and when all posi- 
tions in his competitive area are to be abolished or transferred ‘to another 
commuting area within a period of not more than one year. 

(b) When the facts and circumstances available to a department show that a 
resignation under paragraph (a) of this section is unrelated to the issuance of 
one of the notices specified in that paragraph, separation of the employee by 
resignation is a voluntary separation under the act. 


Mr. Crawford’s separation did not follow a failure to accompany 
his position to another commuting area in a transfer of function so as 
to constitute an involuntary separation within the meaning of section 
550.705 of the above regulations. He was separated because he failed 
to report for duty upon reassignment to a different position at another 
location after having been directed to do so. Since this constituted 
removal for cause he would not be included among those employees 
“involuntarily separated not by removal for cause on charges of mis- 
conduct, delinquency, or inefficiency” within the scope of the entitle- 
ment. provisions of sections 550.702, 550.705 and 550.706(a) (i) above. 
See Schmidt v. United States, 153 Ct. Cl. 407 (1961). 
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A resignation in anticipation of a removal for cause is not an invol- 
untary separation of the three types outlined in section 550.706(a) 
above but rather would constitute a voluntary separation of the type 
referred to in section 550.706(b) and therefore no entitlement to sever- 
ance pay would exist. 

Specifically, in reply to your two questions, so long as the refusal to 
accept the transfer is a good cause for removal, our opinion, as indi- 
cated above, is that such a separation is not within the coverage of the 
severance pay statute and the Civil Service Regulations issued there- 
under. Therefore, on that basis, the questions presented are answered 
in the negative. 

[B-159345] 


Travel Allowances—National Teacher Corps—Training 


National Teacher Corps members who travel from place of residence to a pre- 
service training institution and subsequently to place of assignment may be paid 
a travel allowance pursuant to the authority in 514(b) of Public Law 89-329, 
the “Higher Education Act of 1965,” prescribing payment of subsistence allow- 
ances and other expenses incident to a period of training, the term “other ex- 
penses” being sufficiently broad to cover the expenses of travel incident to 
training. 


Colleges, Schools, Etc.—National Teacher Corps—Travel and 
Transportation Expenses—Actual Expenses v. Allowance 


The travel and transportation expenses incurred by a National Teacher Corps 
member incident to service in the Corps may be reimbursed only on an actual 
expense basis under section 514(c) of the Higher Education Act of 1965 (20 
U.S.C, 1104), prescribing payment of the “necessary travel expenses” of a corps- 
man and his dependents and the “necessary expenses of transportation” of house- 
hold goods and personal effects, and “other necessary expenses” as are directly 
related to service in the Corps, authority that does not permit the establishment 
of an allowance to cover the travel and transportation expenses incurred inci- 
dent to actual service as distinguished from training. 


To the Secretary of Health, Education, and Welfare, June 20, 1966: 


On June 3, 1966, your Acting Secretary requested our decision con- 
cerning the legal propriety of placing in effect the proposals described 
in his letter as follows: 


We propose to establish travel allowances to cover the expenses of the Corps- 
man from his place of residence to the institution for preservice training and 
subsequently to his place of assignment determined on the basis of one-way 
tourist class, air fare on a one-way mileage basis including an estimated amount 
for taxifares. (See Exhibit A) 

We would determine an allowance to cover the expenses for travel of depend- 
ents and movement of household goods on a somewhat similar basis, i.e., utilize 
the information contained in Exhibit B attached (which we procured from the 
State Department) to determine the net weight of the Corpsman’s household 
goods and apply these weights in establishing an amount to be paid on a com- 
muted basis in accordance with the provisions of Bureau of the Budget Circular 
A-56. 


The statutory authority under which the proposals are predicated is 
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section 514 of Public Law 89-329, 20 U.S.C. 1104, quoted in your Acting 
Secretary’s letter as follows: 

(b) For any period of training under this part the Commissioner shall pay 
to members of the Teacher Corps such stipends (including allowances for sub- 
sistence and other expenses for such members and their dependents) as he may 
determine to be consistent with prevailing practices under comparable federally 
supported training programs. 

(c) The Commissioner shall pay the necessary travel expenses of members of 
the Teacher Corps and their dependents and necessary expenses for the trans- 
portation of the household goods and personal effects of such members and their 
dependents, and such other necessary expenses of members as are directly re- 
lated to their service in the Corps, including readjustment allowances proportion- 
ate to service. 

The legal effect of the statutory language used in subsections (b) and 
(c), 20 U.S.C. 1104(b), 1104(c), is significantly different. Subsection 
(b) authorizes the payment of allowances for subsistence and other 
expenses incident to a period of training. The term “other expenses” 
is sufficiently broad to cover expenses of travel incident to training. 
We, therefore, perceive no legal objection to the payment of a travel 
allowance such as is proposed in your Acting Secretary’s letter to a 
member of the Teacher Corps incident to a period of preservice train- 
ing. 

On the other hand, subsection (c) provides for the payment of, not 
an allowance, but the “necessary travel expenses” of a member of the 
Corps and his dependents and the “necessary expenses of transporta- 
tion” of household goods and personal effects. Consistent with the 
long-established rule of this Office such language must be construed 
as authority for reimbursement on an actual expense basis only. See 
40 Comp. Gen. 226, 230; 30 id. 183; 27 id. 659; 24 zd. 257; 21 id. 610 
and 15 zd. 206. 

In line with the foregoing decisions we must conclude that, in the 
absence of a statutory provision so authorizing, reimbursement. for 
travel and transportation expenses which are directly related to actual 
service in the Corps, as distinguished from training, may not be made 


in the manner proposed in your Acting Secretary’s letter. 


[B-158911] 


Contracts—Specifications—Conformability of Equipment, Ete., 
Offered—Compatibility With Existing Equipment 


Under an invitation for the expansion of an existing coaxial switching system 
providing that the new equipment “shall be compatible with the Government- 
owned equipment presently installed in the plant,” the low bid offering a new 
product thereby reducing costs to the Government may be considered, as the 
“compatible” requirement is not as limiting as a “brand name or equal” pro- 
vision that narrows competition to products “equivalent” to the specified brand, 
nor does it mean the new equipment must be interchangeable with the installed 
equipment, but means only that the expanded system function as a complete 
unit, without one portion of the system adversely affecting the performance of 
any other portion; therefore, upon determination that the product offered con- 
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forms technically to the specifications and that the engineering experience and 
production capability essential to the performance of the contract have been met, 
an award may be made to the low bidder. 


Bids—Competitive System—Broadening Competition 


The fact that an item previously furnished is acceptable and has proven itself 
does not mean that the procuring agency cannot in its discretion substitute an- 
other type item believed to satisfy the invitation requirements, and when the 
agency so exercises its discretion, the prior supplier has no grounds for objec- 
tion merely because the procuring of a new product raises some possibility of 
future disagreement between the Government and the successful bidder, and 
although procuring a new item in lieu of a proven article increases the risk of 
disagreement between the Government and the contractor, it is a risk which the 
Government must assume to foster competition and spur development of new 
and more suitable products. 


To Hart, Moss & Tavenner, June 21, 1966: 


Reference is made to your letter of April 7, 1966, protesting on be- 
half of American Machine & Foundry Company (AMF) against 
possible award of a contract to Don Lee Electronics Company (Don 
Lee) under Invitation for Bids No. 34-601-66-381 (OCPHC) issued 
by the Headquarters, Oklahoma City Air Materiel Area, Tinker Air 
Force Base, Oklahoma (OCAMA), on February 7, 1966. 

The subject invitation solicited bids for the engineering and equip- 
ment necessary to expand an existing 2x3 high frequency coaxial 
switching system at Davis, California, Air Force Communications 
Transmitter Site into an 8x14 system. The coaxial switching system, 
as completed, will permit automatic switching from any one of eight 
high powered point-to-point radio transmitters to any one of thirteen 
antennas or a dummy load. Also included is a control and display 
console which will indicate the particular combinations of equipment 
in use. 

Bids were opened on March 9, 1966, and, after the elimination of a 
bid administratively determined to have been mistaken, the bid of 
Don Lee Electronics Company of $134,470 was the lowest, with that 
of the protestant (AMF) second lowest at $215,000. As Don Lee’s 
bid was substantially lower than that of the next lowest bidder, verifi- 
cation was requested. Don Lee complied with this request by its tele- 
gram of March 22, 1966, certifying its bid as correct and explaining 
that its “approach would utilize a new RF switch product now avail- 
able from Collins Radio Company which satisfies the specified tech- 
nical requirements and which represents a substantional [sic] cost sav- 
ings to the government.” 

On this basis the contracting officer proposed awarding the contract 
to Don Lee. However, prior to the actual award action, your letter 
of protest caused the contracting officer to withhold award pending 
disposition of the protest. Your letter maintained that Don Lee’s 
proposed installation of nonvacuum switches was not compatible with 
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the existing system, which contains vacuum switches only. This was 
based on the requirement of section 3.4 of the invitation’s Work State- 
ment, GEEIA-R-8185, which reads in part: 

The coaxial switching system to be provided by the contractor shall be com- 
patible with the government owned equipment presently installed in the plant. 

In response to your protest, the contracting activity, OCAMA, by 
telefax dated April 8, 1966, requested the activity having overall engi- 
neering responsibility for electronic ground installation in the region, 
Western Ground Electronics Engineering-Installation Agency, Mc- 
Clellan Air Force Base, California (Western GEEIA), to advise if 
a vacuum switching system was necessary to meet the requirements 
of the Work Statement and if vacuum switches were required in order 
to be compatible with the existing system. By telefax of April 30, 
1966, Western GEEIA advised OCAMA that vacuum coaxial switches 
were not essential to meet the technical and compatibility require- 
ments of the invitation. 

Your letter of May 27, 1966, expands upon your original contention 
that only vacuum switches can be compatible with the existing 
Government-owned system, and, further, raises a number of technical 
objections relating to the ability of nonvacuum switches to satisfy 
the specifications contained in the Work Statement. 

As to the question of compatibility, it is noted that the Work State- 
ment required only that the new equipment “be compatible with the 
Government-owned equipment presently installed.” This require- 
ment is not as limiting as, say “brand name or equal” invitations, 
which would narrow the competition to those products which could 
be demonstrated as equivalent to the specified brand. Here, the in- 
vitation simply stipulated that the new equipment should be capable 
of operating in conjunction with the present system. Perhaps this 
distinction is best illustrated by the explanation of the various 
synonyms for the word “CONSONANT” taken from Websters New 
Collegiate Dictionary, Second Edition, as contained in your letter of 
May 27, 1966, which, in pertinent part, reads: 

* * * consistent implies such agreement between details of the same thing 
or between related things that they will not be in conflict ; compatible implies a 
rr for going or existing together without disagreement, discord or the 

The distinction is that between consistent’s “agreement between de- 
tails” and compatible’s “capacity for * * * existing together without 
disagreement.” Here, we see that while Don Lee’s nonvacuum 
switches, as compared to the existing vacuum system, may not satisfy 
an “agreement between details” criterion, there is the possibility that 
the two types of switches could function properly side by side as parts 
of an integral system, thereby “existing together without disagree- 
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ment.” So, by the terms of the definition you suggested, the non- 
vacuum switches offered by Don Lee could be compatible with the 
existing Government equipment. And when we consider Webster’s 
Third New International Dictionary, Unabridged, 1965, which simi- 
larly refers the reader to the word “CONSONANT” for the distinc- 
tions between the synonyms, we find: 


* * * compatible indicates capacity for existing together without discord or 
conflict although not necessarily in positive agreement or harmony * * *. 


Thus, it is not necessary for Don Lee’s switches to be in positive agree- 
ment with the present system in order to obtain compatibility. 

Therefore, we cannot say that section 3.4 of the Work Statement 
necessitates the procurement of vacuum switches. Rather, the section 
requires only that the completed systems function as a complete unit, 
without one portion of the system adversely affecting the performance 
of other portion. 

Furthermore, as it has been the policy of this Office to accept the 
technical opinions of the agency involved, and Western GEEIA has 
held that Don Lee’s switches are compatible, our Office will not inter- 
fere absent collusion, arbitrariness, or fraud. See B-151945 of Sep- 
tember 24, 1963. 

We cannot agree with your further claim that the word compatible 
was intended to have the specialized meaning that “an item which is 
similar to another is compatible with it when it is electrically and 
mechanically interchangeable with it.” The responsible engineering 
office, Western GEEIA, has concluded to the contrary. There is noth- 
ing in the Work Statement itself to indicate that other than the normal, 
ordinary meaning of the word was intended. It is a basic principle 
of contract law that when one asserts that a word is to be read as 
conveying other than its plain, ordinary meaning, the burden of 
proof is on the one so asserting. Your brief unsupported paragraph, 
which follows a lengthy discussion advocating that the word should be 
given your construction of its ordinary meaning, does not satisfy this 
burden. See 3 Corbin on Contracts, section 555 (1960). 

Accordingly, we cannot say that the nonvacuum switches offered by 
Don Lee will not be compatible with the presently installed Govern- 
ment equipment. 

Your letter of May 27, 1966, also suggested that the nonvacuum 
switching system offered by Don Lee will not be responsive to a number 
of the technical requirements found in the Work Statement specifica- 
tions. Weare forwarding a copy of your letter to the Secretary of the 
Air Force for the necessary technical determination raised therein, for 
our Office does not have the scientific personnel necessary for a proper 
evaluation of these contentions. This is in accordance with the long- 
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standing policy of this Office that the determination of whether equip- 
ment offered by a bidder conforms to the specification is primarily a 
function of the contracting and administrative officials of the Govern- 
ment whose determinations are controlling in the absence of clear and 
convincing evidence to the contrary. See 36 Comp. Gen. 251; 36 zd. 
809; and 41 id. 124. 

As to your reference to 43 Comp. Gen. 623, a case concerning a con- 
tractual obligation to pay construction laborers the prevailing wage 
scales, we cannot say the case is relevant here. If you construe the 
case to mean that the Government must refuse award whenever a bidder 
raises the question of the possibility of future disagreement between the 
Government and the successful bidder, then we cannot agree. The 
vacuum switch offered by AMF is, for purposes of this discussion, 
admittedly acceptable and proven. But this does not mean that the 
procuring agency cannot, in its discretion, substitute another type of 
switch which it believes will satisfy the invitation requirements, and 
when the agency so exercises its discretion, the prior supplier of the 
item, AMF, has no grounds for objection merely because the procuring 
of a new product raises some possibility of disagreement between the 
Government and the supplier. Although it is probably true that pro- 
curing a new item in lieu of a proven article increases the risk of 
disagreement between the Government and the contractor, it is a risk 
which the Government must assume in order to foster competition and 
spur the development of new and more suitable products. 

You also indicated in your letter of May 27, 1966, that you believe 
Don Lee lacks the engineering experience and production capability 
essential to this contract. Therefore, we are informing the Secretary 
of the Air Force of your request that the contracting officer determine 
whether Don Lee meets the requirements of section 2407.2 of the 
Armed Services Procurement Regulation, as specified in section 1, part 
» of said regulation. 

If, taking into account the technical objections contained in pages 
three through seven of your letter of May 27, 1966, the contracting 
officer determines that Don Lee is the lowest responsive bidder, and if, 
according to the above-referenced provisions of ASPR, he determines 
that Don Lee is a responsible corporation, then our Office has no legal 
objection to the award of this contract to Don Lee Electronics 
Company. 

[B-149883} 
Military Personnel—Record Correction—Payment Resulting From 
Correction—Correction Subsequent to Court Decision 


Although the determination in Grubin vy. United States, 166 Ct. Cl. 272, that an 
Army captain had a right to disability retirement from date of release from 
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active duty as his waiver of a retiring board hearing to hasten discharge in 
1946 was “not enough to ripen a claim” did not confer on the officer a status 
on the disability retired list to entitle him to disability retired pay following 
date of judgment, a subsequent correction of military records did confer dis- 
ability status on the officer under the act of April 3, 1939, his records having 
been corrected to show he was promoted to the grade of major on September 
15, 1946, the date of his release from active duty, and that he was relieved from 
active duty by reason of physical disability, and the court not having con- 
sidered the fact of the officer’s promotion, the rule of estoppel by judgment is 
not applicable, and the correction action giving rise to a new claim, the officer 
is entitled to receive the difference between the disability retired pay of a captain 
and that of a major for the period covered by the court decision and to the 
retirement pay of a major following date of judgment. 


To Colonel H. W. Kasserman, Department of the Army, June 22, 
1966: 

Further reference is made to your letter of April 7, 1966, requesting 
an advance decision as to the propriety of payment of additional dis- 
ability retirement pay to Major Harold Grubin, 0330059, retired. 
The letter was forwarded to this Office by letter of April 25, 1966, 
from the Office of the Chief of Finance after being assigned D. O. 
Number A 903 by the Department of Defense Military Pay and Al- 
lowance Committee. 

Among the enclosures received with your letter is a ‘voucher stated 
in Major Grubin’s favor in the sum of $14,457.79 which you say repre- 
sents the difference between disability retirement pay of a captain 
and that of a major with over 9 years of service for basic pay purposes 
from September 16, 1946, through June 12, 1964, and that of a major 
with over 9 years’ service for basic pay purposes from June 13, 1964, 
through February 28, 1966, computed at 75 percent of the active 
duty pay rates authorized by the Pay Readjustment Act of 1942, 
approved June 16, 1942, ch. 413, 56 Stat. 359, 37 U.S.C. 101 note (1946 
Ed.), as amended by subsequent legislation authorizing percentage 
increases. 

Major Grubin’s right to receive disability retirement pay from the 
date of his release from active duty as a captain on September 15, 1946, 
was the subject of a decision of the Court of Claims in the case of 
Harold Grubin v. United States, 166 Ct. Cl. 272. 

Briefly, the facts ‘as shown by the record and stated in paragraph 2 
of your letter are that the member entered on active duty in the grade 
of captain on March 24, 1944, with a recommendation for limited 
service by reason of physical disqualification; that, after several 
periods of hospitalization, a physical examination dated August 4, 
1946, found him permanently incapacitated for general service, quali- 
fied for limited service by reason of allergic rhinitis and qualified for 
separation, and that the member accomplished a statement that he 
did not desire retention on active duty in the permanent limited serv- 
ice status and he was placed on terminal leave August 5, 1946, while 
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serving in the grade of captain. On August 6, 1946, he waived his 
right to an immediate terminal leave promotion to the grade of major, 
in order to accept mustering-out pay. The member was released from 
active duty upon completion of his terminal leave on September 15, 
1946, not by reason of physical disability. You say he was promoted 
to the grade of major, Army of the United States, on December 11, 
1946. 

The member did not take any affirmative action to establish his 
entitlement to disability retirement pay until 1957 when he filed an 
application for a review of his case with the Army Board for Correc- 
tion of Military Records and that Board on April 9, 1958, denied his 
request because of insufficient evidence of material error or injustice. 
Thereafter, on May 4, 1960, the plaintiff filed a petition in the Court 
of Claims for disability retirement pay from September 15, 1946, less 
disability compensation he received from the Veterans Administration. 
The court in its decision of June 12, 1964, held that Grubin was en- 
titled to recover disability retired pay from the date of his release from 
active duty on September 15, 1946, and judgment was entered to that 
effect. In support of its conclusion, the court relied on Friedman v. 
United States, 159 Ct. Cl. 1; Harper v. United States, 159 Ct. Cl. 135 
(1962), and Schiffman v. United States, 162 Ct. Cl. 646 (1963). While 
the plaintiff waived a retiring board hearing in 1946, and requested 
that the proceedings for his discharge be hastened, the court took the 
view that the declination of a retiring board hearing for the plaintiff 
was “not enough to ripen a claim,” citing the Harper case as authority. 

Pursuant to the court’s judgment, our Claims Division by settlement 
dated August 31, 1964, allowed the plaintiff, Major Grubin, the sum 
of $40,552.18, representing disability retirement pay from October 1, 
1946, through date of judgment, June 12, 1964, computed at 75 per- 
cent of the active duty pay of a captain with over 9 years of service for 
base and longevity pay purposes as authorized by the Pay Readjust- 
ment Act of 1942, as amended, plus the percentage increase provided 
in the military pay acts of May 19, 1952, March 31, 1955, May 20, 1958, 
and October 2, 1963, less mustering-out pay paid upon release from 
active duty on September 15, 1946, and disability compensation paid 
by the Veterans Administration during the period February 25, 1957, 
through June 12, 1964. The court’s judgment of $40,552.18 excluded 
the period September 16 to 30, 1946, since the provisions of 5 U.S.C. 
47a did not permit Grubin’s retirement prior to October 1, 1946, au- 
thority to effect retirement for disability on other than the first day 
of the month not having been enacted into law until 1956. See the 
act of August 2, 1956, ch. 876, 70 Stat. 933, now codified in 10 U.S.C. 
1221. 
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As pointed out in your submission and as shown by the record, 
on April 20, 1965, the Under Secretary of the Army corrected Grubin’s 
military records under 10 U.S.C. 1552 to show: 

a. that he was promoted to the grade of major, Army of the United States 
on 15 September 1946; and 

b. that he was relieved from active duty by reason of physical disability on 
15 September 1946, and certified for retirement pay benefits under the provisions 
of the Act of 3 April 1939, effective 16 September 1946, in the grade of major. 
The correction action was implemented by paragraph 152, Special 
Orders No. 116, Headquarters, Department of the Army, Washing- 
ton, D.C., dated April 30, 1965. It is reported that the member was 
credited with 2 years 11 months and 22 days’ active service, and 9 
year3 5 months and 25 days’ service for basic pay purposes. 

The correction of the records was accomplished, you say, “as the 
legal basis to authorize continuation of retired pay subsequent to the 
date of judgment by the Court of Claims, in accordance with the 
ruling in 43 Comp. Gen. 242 (Frith v. United States, Ct. Cl. No. 
i88—59).” In our decision of September 10, 1963, 43 Comp. Gen. 242, 
in the case of Captain Ollie T. Frith, we held (quoting the syllabus) 
that: 

An Air Force captain discharged for disability with severance pay who sub- 
sequently in Frith v. United States, 156 Ct. Cl. 188, is awarded a money judg- 
ment equal to retired pay computed on the grade of captain from date of discharge 
through date of judgment, less the disability compensation received from the 
Veterans Administration and the mustering-out payment received after release 
from active duty, may not on the basis of the decision continue to receive 
retired pay for periods subsequent to the period covered by the judgment in 
the absence of an appropriate correction of the officer’s records by the Air Force 
Board for the Correction of Military Records, the decision not bestowing on 


the officer any status in the Air Force, active or retired, and the money judgment 
neither affecting a change in the officer’s records that failed to disclose a 


military status subsequent to date of discharge, nor compelling executive action 
to effect the change. 

You say that because computation of amounts due under the cor- 
rection of records is based on the member’s terminal leave promotion 


grade of major and the Court of Claims settlement was computed on 
the pay of a captain, you express doubt as to whether: 


a. Additional payment, as a result of the correction of records, computed on 
the grade of major, is a new and separate claim from that arising from the 
petition filed in the Court of Claims, so that the difference in pay may now be 
paid from 16 September 1946, date of certification through 12 June 1964, the 
period covered by the court’s settlement; or 


b. Additional payment for this period is precluded by the rule of estoppel by 
judgment, and 


ce. The Court of Claims judgment fixes the member’s right to disability retire- 
ment pay for the period following the period of judgment; or, if payment com- 
puted on the pay of a major is proper from 13 June 1964. 


Major Grubin’s right to receive disability retirement pay under the 


provisions of the act of April 3, 1939, ch. 35, 58 Stat. 557, as amended, 


10 U.S.C. 456 (1946 Ed.), from the date of his release from active duty 
in September 1946, is dependent upon his physical condition as of that 
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date. No right to the benefits of 10 U.S.C. 456 can accrue to him in 
the absence of a determination by competent authority that he incurred 
a service-connected disability which rendered him unfit for active mili- 
tary service as of the date of his release from active duty in Septem- 
ber 1946. He waived a retiring board hearing in 1946 and requested 
that the proceedings for his discharge be hastened. The court’s de- 
cision of June 12, 1964, did not, and could not, confer on him the status 
of an officer on the disability retired list. See the Court of Claims 
decisions cited in 43 Comp. Gen. 242, 244. 

Under the court’s decision of June 12, 1964, alone there was no au- 
thority to pay the member disability retirement pay for the period 
following the date of judgment. Further administrative action was 
necessary and it was not until his records were corrected that Major 
Grubin attained a retired status under the 1939 act and became en- 
titled to receive retirement pay as there provided, and the running of 
the 10-year period (under the act of October 9, 1940, ch. 788, 54 Stat. 
1061, 31 U.S.C. 71a) during which a claim could be filed began on that 
date. Compare our decision dated January 11, 1966, 45 Comp. Gen. 
389. 

Since at the time of his release from active duty Major Grubin ac- 
tually held the grade of captain and since his records have since been 
corrected to show that he was “promoted to the grade of major, Army 
of the United States on 15 September 1946,” such corrective action 
may be considered as giving rise to a new and separate claim involving 
a new fact not considered in the court’s decision of June 12, 1964. 
Hence, in our opinion, the rule of estoppel by judgment is not 
applicable. 

Accordingly, Major Grubiii is entitled to receive the difference be- 
tween the disability retirement pay of a captain and that of a major 
for the period October 1, 1946, to June 12, 1964, and the retirement 
pay of a major from June 13, 1964, to February 28, 1966. Since, how- 
ever, the voucher covers payment of retirement pay for the period 
“16 September 1946 to 28 February 1966” and since as indicated above, 
there is no legal basis for paying retirement pay prior to October 1, 
1946, payment on the voucher, returned herewith, is authorized if 
otherwise correct, provided it is adjusted and recomputed to commence 


entitlement. from October 1, 1946. 


(B-157319] 


Contracts—Default—Procurement From Another Source—Excess 


Cost Liability 


Where the supplies delivered pursuant to the extended delivery provisions of 
a contract failed to meet specifications and the contract was terminated under 
the delivery provision of the Default article rather than the provision relating 
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to failure to perform on a basis other than delivery and extending 10 days to 
the contractor to cure the failure, the contractor is not relieved of liability for 
excess reprocurement costs, absent judicial precedent to the contrary, the sup- 
plies not having met specification requirements, “delivery” was not accomplished 
within the meaning of the Default article, and the failure to timely deliver 
conforming supplies is an adequate and proper ground for contract termination, 
a right that is not waived when a contractor is allowed time to correct defi- 
ciencies, and timely delivery of nonconforming supplies not entitling the contrac- 
tor to the 10-day “cure period” provided in the Default clause, the termination 
of the contract was properly accomplished and the Government’s rights arising 


from the action may be enforced. 


To Lola Dickerman, June 22, 1966: 

In your letter of July 20, 1965, and in subsequent correspondence, 
you ask this Office to review a decision of the Department of Com- 
merce Appeals Board (hereafter referred to as the “Board”), Docket 
No. NBS-9, dated July 12, 1965, which held that Hyperion Indus- 
tries, Inc., is liable for excess costs incurred by the Government in 
purchasing five time code generators Hyperion was to have supplied 
pursuant to contract No. CST-7439 with the National Bureau of 
Standards, which contract was terminated for default. 

You maintain that Hyperion may not be charged with excess costs 
incurred in reprocurement from another source, because the termina- 
tion of the subject contract was issued pursuant to subparagraph 
11(a)(i) of the General Provisions of the contract instead of sub- 
paragraph 11(a) (ii) thereof. You appear to have restricted your 
appeal before the Board to this question of contract interpretation, 
and apparently do not, for purposes of the review you request from 
this Office, dispute the facts of the case as set forth in the Board’s 
decision. 

In this connection, we note that the record of the proceedings before 
the Board, which has been furnished this Office by the Department 
of Commerce, shows that your appeal was taken from the contracting 
officer’s termination of your contract for default. Although the “can- 
cellation order” dated September 10, 1963, and the contracting officer’s 
letter to 'you dated September 11, 1963, referred to the fact that the 
contract items were being procured from another source, we find no 
further record concerning such reprocurement, no determination of 
excess costs incurred, and no notice to you or demand for excess costs. 

In this situation, and since it may well be that the determination 
and assessment of excess costs chargeable against you as a result of 
the default, if any, may give rise to a further dispute between you 
and the department which would be for resolution under the Disputes 
clause of the contract, there is some doubt as to the necessity for or 
propriety of our undertaking at this time to render a decision which 
would not necessarily be dispositive of the ultimate issue of your 
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liability in dollars and cents, and which would not constitute either 
a final settlement or adjustment of a claim, or an audit action with 
respect to a disbursement or receipt of money by the Treasury, or an 


advance decision upon an authorized request by a department or 
agency head or an accountable officer. 


However, since we are informally advised that the Department has 
ascertained the amount of excess costs resulting from the reprocure- 


ment and has withheld further action in the matter on the assumption 
that we were undertaking review thereof, we will in this instance, to 
avoid further delay, consider the question presented as though it had 


been submitted by the Department. 

The record establishes that the subject contract required delivery 
of the first of the five generators on July 22, the second on July 29, 
and the remaining three on August 12, 1963. The sequence of events 
leading up to the termination are set forth in the Board’s decision 
as follows: 


2. By letter dated July 29 (the first two scheduled deliveries having by then 
not been made), the Contractor was notified as follows: 

The overdue units must be shipped immediately and the balance of the 
shipping schedules met. This letter hereby gives notice that if the balance 
of the units are not received by six weeks from date of award we will 
instigate default proceedings ... . 

3. The first two units arrived on July 30 and August 1, eight (8) and three (3) 
days late, respectively, but without the required battery packs. On August 1, 
by phone, the Contractor was advised of the missing battery packs, of certain 
performance deficiencies, and again alerted to the urgency of timely and accept- 
able delivery. Also, in that conversation the Contractor requested an extended 
delivery date and, while his reasons therefor were not considered excusable by 
the Government, it was agreed that he would be given until August 22 to deliver 
all five (5) units. This arrangement was confirmed by letter to the Contractor, 
dated August 2, reiterating the need for the five (5) complete units in “perfect 
operating condition” by August 15 (corrected to August 22, by letter of August 
14) and stating that any delay in delivery of “acceptable” items beyond that date 
would require termination of the contract. 

4. Shortly thereafter, on August 5 and 6, the Contractor's engineer participated 
in the performance testing of the first two delivered units at the Government’s 
installation in Boulder, Colorado, and after returning to the Contractor’s plant 
in Boston, the engineer, by letter dated August 14, suggested certain required 
changes in the operation of such units as reflected in the tests and also advised of 
the shipment of certain parts therefor. 

5. By August 22, the extended delivery date, all units had been received, but 
upon inspection and test within the next few days were found damaged and 
deficient in certain other respects. By letter of August 27, referring to an 
earlier phone report from the Government of such deficiencies, the Contractor 
advised, “. . . we want to promptly repair the damaged equipment along with 
any discrepancies between your specifications and the performance of our 
equipment.” And, to that end, the Contractor stated he was prepared promptly 
to send one of his field engineers to the Government’s installation. 

6. On August 28, prior to receiving that August 27 letter, the Contracting Officer 
sent the Contractor telegraphic notice of termination for default because of 
failure to meet specifications ; and on August 29, the Contractor sent a telegraphic 
acknowledgment and reply as follows: 

Reference your telegram advising termination for default be rescinded 
inasmuch Hyperion Industries will at no additional cost to the Government 
have subject equipment meet applicable specifications. 
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In this regard we would appreciate sending one of our engineers to your 
facilities Wednesday September 4 to make necessary checks and conduct 
equipment acceptance tests with your technical personnel. Your considera- 
tion and prompt reply will be appreciated. 

Later that same day, August 29, also by telegram, the Contracting Officer’ gave 
the Contractor “until 4:00 p.m., September 6 to meet contract specifications, 
otherwise default cancellation stands.” 

7. By letter to the Contractor, dated September 5, the Contracting Officer con- 
firmed the above-noted “termination notice” telegrams, and listed the deficiencies 
in the equipment which had, as indicated above in paragraph numbered 5, 
earlier been made known to the Contractor. This letter further acknowledged 
the presence of the Contractor’s engineer at the Government’s installation and 
his efforts to bring the equipment up to specifications, and indicated no additional 
extension of time would be given beyond September 6, at 4:00 p.m. 

8. None of the equipment was operating to the Government’s satisfaction at 
4:00 p.m., September 6, whereupon at close of business that day, the Government 
placed a repurchase order, having earlier contacted the next lowest bidder for 
that purpose. 

9. On September 10, the Government issued its confirming termination notice 
including a statement of its intention to assess the Contractor with excess re- 
purchase costs. And, on October 10, the Contracting Officer issued his formal 
findings of fact and determination, from which this appeal was taken in due 
time. 


The subject contract specifically incorporated General Services 
Administration Form 32, September 1961, “General Provisions,” 
which includes the following pertinent articles : 


5. INSPECTION 

(a) All supplies (which term throughout this clause includes without limita- 
tion raw materials, components, intermediate assemblies, and end products) 
shall be subject to inspection and test by the Government, to the extent prac- 
ticable at all times and places including the period of manufacture, and in any 
event prior to acceptance. 

(b) In case any supplies or lots of supplies are defective in material or work- 
manship or otherwise not in conformity with the requirements of this contract, 
the Government shall Mave the right either to reject them (with or without in- 
structions as to their disposition) or to require their correction. Supplies or lots 
of supplies which have been rejected or required to be corrected shall be removed 
or, if permitted or required by the Contracting Officer, corrected in place by 
and at the expense of the Contractor promptly after notice, and shall not there- 
after be tendered for acceptance unless the former rejection or requirement of 
correction is disclosed. If the Contractor fails promptly to remove such sup- 
plies or lots of supplies which are required to be removed, or promptly to replace 
or correct such supplies or lots of supplies, the Government either (i) may by 
contract or otherwise replace or correct such supplies and charge to the Contrac- 
tor the cost occasioned the Government thereby, or (ii) may terminate this con- 
tract for default as provided in the clause of this contract entitled “Default.” 
Unless the Contractor corrects or replaces such supplies within the delivery 
schedule, the Contracting Officer may require the delivery of such supplies at a 
reduction in price which is equitable under the circumstances. Failure to agree 
to such reduction of price shall be a dispute concerning a question of fact within 
the meaning of the clause of this contract entitled “Disputes.” 

cs = * e s * 

11. DEFAULT 

(a) The Government may, subject to the provisions of paragraph (c) below, 
by written notice of default to the Contractor, terminate the whole or any part 
of this contract in any one of the following circumstances: 

(i) if the Contractor fails to make delivery of the supplies or to 
perform the services within the time specified herein or any extension 
thereof ; or 

(ii) if the Contractor fails to perform any of the other provisions of this 
contract, or so fails to make progress as to endanger performance of this 
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contract in accordance with its terms, and in either of these two circum- 
stances does not cure such failure within a period of 10 days (or such 
longer period as the Contracting Officer may authorize in writing) after 
receipt of notice from the Contracting Officer specifying such failure. 
(b) In the event the Government terminates this contract in whole or in 
part as provided in paragraph (a) of this clause, the Government may procure, 
upon such terms and in such manner as the VUontracting Officer may deem 
appropriate, supplies or services similar to those so terminated, and the Con- 
tractor shall be liable to the Government for any excess costs for such similar 
supplies or services: Provided, That the Contractor shall continue the per- 
formance of this contract to the extent not terminated under the provisions of 
this clause. 


. * * * + * s 

(f) The rights and remedies of the Government provided in this clause shall 
not be exclusive and are in addition to any other rights and remedies provided 
by law or under this contract. 

You contend, as you did before the Board, that in view of the con- 
ceded fact that Hyperion timely “delivered” supplies pursuant to the 
contract delivery date provisions as extended, although the “supplies” 
delivered were found not to meet the contract specifications, the Gov- 
ernment’s termination of the contract for default pursuant to sub- 
paragraph (a) (i) of the Default article was improper, since the de- 
fects discovered in the supplies after the delivery date had expired 
showed a failure to “perform * * * other provisions” of the contract 
which had no bearing on a failure “to make delivery,” as contemplated 
by subparagraph (a) (i). You assert therefore that since the termina- 
tion was in fact based on the contractor’s failure to perform contract 
provisions regarding specifications, the termination should have been 
issued pursuant to subparagraph (a) (ii) of the Default article. You 
conclude that since Hyperion was not given the minimum 10-day 
“cure period” required by subparagraph (a)(ii) of the Default 
article, and since the Inspection article does nct give the Government 
a right to terminate a contract without regard to the procedural 
requirements of the Default article, the assessment of excess costs 
pursuant to subparagraph (b) of the Default article would be im- 
proper and of no legal effect. 

The Board rejected these contentions. While we do not neccessarily 
agree with all of the arguments advanced by the Board in support of 
its position, we are in complete accord with its conclusion on the 
ultimate legal proposition involved, which was stated in the decision 
as follows: 

It is, in our opinion, a contractor’s obligation not only to deliver on time, but 
also to deliver precisely what is ordered. 

In the absence of any controlling judicial precedent to the contrary, 
we are constrained to hold that a delivery or tender of articles not 
meeting the contract specifications is not “delivery” within the mean- 
ing of the Default article, and that a failure to deliver conforming 
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articles within the time required is an adequate and proper ground for 
terminating the contract under paragraph (a) (i) of that article. 

In this connection we note that the extended contract delivery 
schedule for all five items was a single date—August 22. When Hy- 
perion delivered nonconforming items on August 22, and it was 
promptly determined that they did not conform to specifications, the 
fact that the contracting officer chose to grant a period of grace as 
contemplated by the Inspection article, during which Hyperion had 
8 days to promptly correct the deficiencies in the supplies, did not 
constitute a waiver of the right to terminate, but only a forbearance 
of that right conditioned upon effective correction of all deviations. 
You maintain Hyperion was entitled to 10 instead of 8 days, on the 
theory that Hyperion’s default was not a failure as described by sub- 
paragraph (a)(i) of the Default article “to make delivery of the 
supplies * * * within the time specified.” [Italics supplied.] We 
believe this is an exceedingly strained interpretation, since a delivery 
of the supplies manifestly refers to supplies conforming to the speci- 
fications in the contract, and not to any supplies a contractor might 
choose to deliver. Moreover, there are several additional reasons 
for rejecting your view that Hyperion did not fail “to make delivery 
of the supplies.” 

In the first place, acceptance of your view would establish the gen- 
eral proposition that the timely delivery of nonconforming supplies 
automatically entitles the contractor to at least 10 days to cure defects 
before his contract may be terminated. This proposition is contrary 
to the express intent of the Inspection article which contains no 
affirmative requirement that the Government give the contractor any 
opportunity, much less 10 days, to correct or replace nonconforming 
supplies after the required delivery date. 

On the contrary, we observe that section 1-14.107 of the Federal 
Procurement Regulations provides for granting an opportunity to 
promptly correct or replace nonconforming supplies 7f the deficiencies 
can be eliminated within the required delivery schedule. Therefore, 
the impact of your view that contractors are entitled to at least 10 
days to correct timely delivered supplies would often put the Gov- 
ernment in the undesirable position of having to refuse contractors 
an opportunity to promptly correct minor errors, whenever defects 
in the supplies are discovered within less than 10 days of the expiration 
of the delivery date. 

Finally, it should be noted that your position is inconsistent with 
the generally accepted understanding both of the term “delivery” and 
of the consequences of tendering unacceptable supplies. The gen- 
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eral acceptance of this understanding is demonstrated by the following 
sections of the Uniform Commercial Code: 
§ 2-106 


(2) Goods or conduct including any part of a performance are “conforming” 
or conform to the contract when they are in accordance with the obligations under 
the contract. 


2-503 


(1) Tender of delivery requires that the seller put and hold conforming 
goods at the buyer’s disposition and give the buyer any notification reasonably 
necessary to enable him to take delivery. * * *. 


§ 2-508 
(1) Where any tender or delivery by the seller is rejected because non-con- 
forming and the time for performance has not yet expired, the seller may season- 


ably notify the buyer of his intention to cure and may then within the contract 
time make a conforming delivery. 


We find no evidence, or reason to believe, that the Government wrote 
the Inspection and Default articles into its procurement contracts with 
the intention of departing from traditional concepts in this area which 
are generally favorable to the buyer. 

Our view is that where the contractor, after having been given an 
opportunity to promptly correct defects pursuant to the Inspection 
article, has failed to do so, he has failed to make “delivery of the sup- 
plies” as required by the contract and within the meaning of subpara- 
graph (a) (i) of the Default article. Consequently, with respect to 
the rejected supplies, he would not be entitled to the minimum 10-day 
“cure period” provided in subparagraph (a) (ii) of the Default clause. 

For the reasons stated, we must conclude that the termination of 
Hyperion’s contract No. CST-7439 for default was accomplished in 
accordance with the provisions of the contract, and that we may not 
properly object to further administrative action to enforce the Govern- 
ment’s rights arising from that action. 


[B-158227] 


Contracts—Subcontracte—Bid Shopping—Subcontractor Substitu- 
tion After Award 


The fact that a bidder erroneously listed a proposed subcontractor under the 
reasonable assumption the subcontractor was qualified to perform and that he 
estimated the cost of the subcontracting work does not require cancellation of 
the contract awarded, and the name of an acceptable subcontractor may be sub- 
stituted, the record evidencing no intent—a question of major significance—by 
the contractor to bid shop after award, but an intent to come into agreement 
with the listed subcontractor, and that rather than gaining a windfall, the con- 
tractor will incur a monetary disadvantage, worksheets showing a lesser amount 
for the subcontracting than was quoted by a subcontractor prior to bid opening 
but too late for bid change, and absent a taint of bid shopping, and a requirement 
that a bidder must have a commitment or quotation from a proposed subcon- 
tractor prior to award, the subcontractor listing objective to prevent bid shop- 
ping can be achieved without resorting to contract cancellation, even though 
award was made without the benefit of subsequently adduced information. 
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To Hudson & Creyke, June 22, 1966: 


Reference is made to your letter of February 14, 1966, and sub- 
sequent communications, concerning the protest of Carpenter Broth- 
ers, Inc., against award of a contract to Mike Bradford and Company, 
Inc., for construction of the Southern Utilization Research Labora- 
tory, New Orleans, Louisiana, GSA project 16076. 

The bids were opened at 3:00 p.m., CST, on December 2, 1965, and, 
of the six bids received, the low bid was submitted by Mike Bradford 
and Company, Inc., Miami, Florida, in the amount of $1,139,000, 
representing a base bid of $989,000 and $150,000 additional for Alter- 
nate “A.” The second low bid was that of Carpenter Brothers, Inc., 
Dallas, Texas, in the amount of $1,189,000, representing a base bid of 
$1,054,000 plus $135,000 for Alternate “A.” 

Pursuant to section 5B-2.202-70 of the Federal Procurement Regu- 
lations, the Special Conditions of the Invitation for Bids included 
the following provision : 


2-09 LISTING OF SUBCONTRACTORS 

a. For each of the categories of work contained in the list included as part 
of the Bid Form, the bidder shall submit the name and address of the firm to 
whom he proposes to subcontract the work. The list may be submitted with 
the bid or separately by telegraph, mail, or otherwise. If sent separately, the 
envelope must be sealed, identified as to content, and addressed in the same 
manner as prescribed for submission of bids. Failure to submit the list by the 
time set for bid opening shall cause the bid to be considered nonresponsive except 
in accordance with Instruction No. 7 of the Instructions to Bidders (Standard 
Form 22). Except as otherwise provided herein, the successful bidder agrees 
that he will not have any of the listed categories of work involved in the per- 
formance of this contract performed by any subcontractor other than the sub 
contractor named for the performance of such work. 

b. The term “subcontractor” for the purpose of this requirement shall mean 
the individual or firm with whom the bidder proposes to enter into a subcon- 


tract for a listed category of work or material. If subcontracts are to be made 
with more than one subcontractor for a category of work or material, each pro- 
posed subcontractor shall be listed with a statement of the service to be fur- 
nished by each : 

ec. The bidder shall list himself if it is his intention to perform one or more 
of the listed categories of work. In this case, all personnel performing such 
work at the site shall be carried on his own payroll. If equipment is leased 
with operators, the operators need not be carried on bidder’s payroll. 

d. Nothing contained in the clause shall be construed as changing the per- 
centage requirement in the General Conditions for the contractor to perform 
work with his own forces. 


e. The Contractor shall be responsible for all work performed by subcon- 
tractors. 

f. No substitutions for the firms named will be permitted except in unusual 
situations and then only upon the submission in writing to the Contracting Of- 
ficer of a complete justification therefor and receipt of the Contracting Officer’s 
written approval. 

g. Notwithstanding any of the provisions of this clause, the Contracting 
Officer shall have authority to disapprove or reject the employment of any sub- 
contractor he has determined nonresponsible ; he shall have the right to require 
any information concerning the cost of performance of this contract by any 
subcontractor listed or proposed as a substitute for a listed subcontractor, as 
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well as the right to require any other information he deems necessary con- 
cerning any listed subcontractor or subcontractor proposed as a substitute. 
Imposition of any requirements under this subparagraph shall not give rise 
to any course of action against the Government by the successful bidder or by 
any subcontractor engaged or proposed to be engaged hereunder. 

h. Nothing contained in this clause shall in itself be construed to create 
any contract or property rights in the successful bidder or any subcontractor. 

i. In the event the bidder fails in connection with this bid either (1) to 


identify the subcontractors as required by subparagraph a., or (2) to comply 
with subparagraph c., the bid will be rejected as nonresponsive to the invitation. 
j. In order to effectively implement the objectives of the foregoing provisions 


and to assure timely receipt of accurate bids, the bidder is requested to u to urge 


all su subcontrac tors intending to submit a proposal for work involved in the 





























project ‘to submit to all bidders to whom they intend to bid, a written proposal 


(or written abstract) with or without price, outlining in detail the specific 
sections of the _specitic ations to be ine luded in their work as well as any 
exceptions or exclusions therefrom. It is suggested that such written proposal 


be submitted to the he bidder 2 at least < 48 hours in advance of the bid opening. 


Bradford listed Electroline National, Inc., a subsidiary of Brad- 
ford, as the proposed subcontractor for the electrical work. How- 
ever, on December 13, 1965, Fischbach and Moore, Inc., electrical con- 
tractors, addressed the following letter to Mr. Robert D. Carpenter 
of Carpenter Brothers: 





























As you are probably aware, Paragraph 2-09 of the special conditions of the 
specifications for the above job require the general contractor to name his sub- 
contractors. You might be interested to know that Mike Bradford and Com- 
pany, who are the apparent low bidders, offered to job to us. The price offered 
was considerably below the figure we quoted you so we could not accept their 
offer. This seems strange, since we did not quote them at bid time. They 
could not have used our name in their proposal. 


Upon receipt of this letter Carpenter Brothers, by letter of December 
14, 1965, to GSA, supplemented by your letter of December 23, 1965, 
to this Office, protested award to Bradford on the grounds of non- 
compliance with the requirements of section 2-09 of the Special Con- 
ditions of the IF B, for the alleged reason that Bradford had every 
intention, in the event of award, of bid shopping on the electrical 
and possibly the mechanical work under the contract, and no intention 
of using Electroline for the electrical work, unless it was not. possible 
to obtain a better price elsewhere. This protest was denied by our 
decision of January 28, 1966, B—158227, for the reasons stated therein, 
namely, that (1) Bradford’s bid was responsive on its face; (2) the 
IFB provides a procedure for substitution of subcontractors, where 
justified, and upon approval of the contracting officer; and (3) the 
fact that. another electrical bid was solicited after bid opening was 
not, of itself, proof of bad faith. 

Award was therefore made to Mike Bradford and Company on 
February 11, 1966, and on the day of award the contracting officer 
was advised by Mr. Ray E. Putfark, Managing Director of the Pile 
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Driving Contractors Association of New Orleans, Inc., and Executive 
Director of the Construction Industry Association of New Orleans, 
Inc., that Belden Concrete Products, Inc., which was listed by Brad- 
ford as the proposed subcontractor to drive the foundation piles, was 
a manufacturer of precast concrete products and not a pile driving 
contractor. Immediately thereafter the Pile Driving Contractors 
Association requested revocation of the contract with Bradford, and 
you renewed your protest against award to Bradford because of ap- 
parent bad faith in listing Belden and bid shopping for performance 
of the pile driving work. 

The record submitted by GSA shows that Mike Bradford and Com- 
pany had prepared its bid, listing Belden as a subcontractor, substan- 
tially in advance of the December 2 bid opening date, since the bid 
was received in the contracting office on November 29. Further, 
representatives of Bradford were in New Orleans just prior to bid 
opening and again during the week of February 7, 1966, just prior 
to award, soliciting bids for the pile driving work from members of 
the Pile Driving Contractors Association, but on neither occasion 
was a bid solicited from Belden. The first contact with Belden by a 
representative of Bradford appears to have on February 23, 1966. 
The record also discloses that Mr. Edward P. Edney Jr., the con- 
tracting officer’s representative, contacted Belden by telephone on or 
about December 6, 1965, to check on the firm’s technical qualifications, 
and talked with Mr. Ray Schuler, estimator for Belden. Mr. Edney 
advised Mr. Schuler that Belden had been listed by the apparent low 
bidder, Mike Bradford and Company, “as their proposed piling sub- 
contractor,” but in the course of the conversation it apparently was 
never understood by Mr. Edney that Belden was not a pile driving 
contractor, or understood by Mr. Schuler that Belden was expected 
to do the pile driving. 

In explanation of its action in listing Belden as the pile driving 
subcontractor, Bradford’s general manager, Mr. Robert Cottrell, has 
stated that it was assumed, from advertising and previous experience, 
that Belden was a pile driving contractor and Mr. Cottrell infers that 
the only firm bid for this work prior to bid opening was received by 
telephone from Gurtler, Hebert Company in Bradford’s Miami of- 
fice 30 minutes before bid opening, which was too late to change the 
bid, in that it had already been sent to Dallas. In a letter dated 


March 5, 1966, to the contracting officer, Mr. Cottrell further stated 
as follows: 


Upon receipt of award of contract I contacted Mr. Belden, at which time 
I was informed that at the request of the Pile Drivers Association of New 
Orleans, a letter prepared by the Association, directed to the Washington of- 
fice of the General Services Administration, stating that Belden Concrete Prod- 
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ucts, Inc. were not in the pile driving business and were suppliers only, has 
been signed by Mr. Belden and forwarded to Washington, D.C. He said, dur- 
ing the course of this conversation, that had he been contacted previously, he 
would have worked with us, and that even at this time, he would still try to 
arrange to perform this work for us as a sub-contractor. He further stated 
he would review the plans and specifications and would call me the, following 
day giving me his decision. The following day, Mr. Carl Johnson, project man- 
ager, and Mr. R. S. Hines were informed by Mr. Belden that he would be un- 
able to perform in the capacity as a sub-contractor on our project. 


Mr. R. L. Belden, President of Belden Concrete Products, verified 
that he was first contacted on February 23, 1966, by telephone from 
Florida, apparently by Mr. Cottrell, and that he advised Mr. Cottrell 
that his firm was not a pile driving contractor but that he would 
investigate the matter and get back in touch with him. Mr. Belden 
later advised Mr. Carl Johnson, of the Bradford Company, that he 
could not do the job. Belden had previously advised this Office by 
letter of February 19, 1966, that it was not a pile driving contractor 
and had no intention of entering into an agreement with Bradford 
for the work. 

GSA’s initial report of April 12, 1966, refers to Bradford’s receipt 
of the Gurtler, Hebert bid 30 minutes before bid opening and sug- 
gests that in the absence of any evidence that Bradford was aware 
that Belden was not a pile driving contractor, it appears that Brad- 
ford pursued the only course available to him, if he wanted to be 
certain that his bid was received by GSA before opening, namely, that 
he made his own estimate of cost of the piling work and listed as his 
subcontractor a New Orleans firm whom he had reasonable grounds 
to believe was a pile driving subcontractor. However, on May 27, 
1966, we were furnished by Mr. Putfark with a copy of the Southern 
Bell Telephone and Telegraph Company’s record of the above call 
showing that Gurtler, Hebert called Bradford at 11:34 a.m., CST, 
on December 2, 1965, which was 3 hours and 26 minutes before bid 
opening. Also, you have called attention to a telegraphic modification 
by Bradford, reducing its base bid by $496,000 and increasing alter- 
nate “A” by $90,000, which telegram received consideration in mak- 
ing the award, and which was sent at 1:25 p.m., CST, on December 2, 
1965, or 1 hour and 51 minutes after receipt of the call from Gurtler, 
Hebert, and which you contend could have included a substitution of 
Gurtler, Hebert for Belden and any necessary additional adjustment 
of the bid price. The record also reveals that bids for the pile driv- 
ing work were submitted to Bradford on December 2, 1965, by Binnings 
Construction Company and by S. K. Whitty and Company, the former 
by telegram and the latter by telephone. 

Additionally, GSA states its belief that the question of intent is of 
major significance and that, while Bradford’s intention to subcontract 
the pile driving to Belden is unsupported by an offer from Belden to 
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Bradford prior to submission of the bid, the intent is supported by 
subsequent efforts of Bradford to come into agreement with Belden for 
performance of the work. GSA further believes that its procedures 
with respect to authorizing substitutions are adequate to ensure that 
the objective of preventing bid shopving can be achieved without re- 
sort to the drastic action of canceling or revoking the contract and that 
since Gurtler, Hebert’s price for the pile driving was $46,484, whereas 
Bradford’s worksheets show that the amount of $37,440 was included 
for this category of work, substitution apparently would not result 
in a windfall to Bradford at the expense of the Government or any 
subcontractor and no taint of bid shopping is perceived in the request 
for substituting Gurtler, Hebert for Belden. 

In support of its recommendation that Bradford be allowed to pro- 
ceed, GSA refers to 39 Comp. Gen. 503, which involved an erroneous 
evaluation by the contracting officer resulting in award to other than 
the low bidder, but it was concluded that the bid was responsive, that 
a court would be likely to hold that its acceptance in good faith 
brought into existence a valid obligation binding on the parties, and 
that since the company receiving the award was reported to have 
incurred costs in the estimated amount of $14,500 in preparing for 
production, it would be in the best interest of the Government to allow 
the contract to stand. Reference is also made by GSA to 40 Comp. 
Gen. 339, where awards were made to other than the lowest bidders 
because of a questionable determination of nonresponsibility based on 
criteria not set forth in the invitation, and while there was consider- 
able additional cost to the Government and we expressed concern over 
the failure to follow proper procurement practices, we decided not to 
disturb the awards made. 

You agree with GSA that the question of intent is of major signifi- 
cance and it is your contention that it is implicit in the subcontractor 
listing requirement, and in recent decisions of this Office, that there 
be an agreement, prior to submission of bids, between the bidder and 
the proposed subcontractor to do the work for which the subcontractor 
is listed by the bidder; that this agreement is necessary to establish 
the required intent of the bidder to use the listed subcontractor for 
the listed work; and that otherwise the requirement to list subcontrac- 
tors is meaningless. You point out further that Bradford not only 
had no agreement with Belden but did not even contact Belden to see 
if he could do the work, which easily could and should have been done 
and which would have eliminated the need for any assumptions in this 
regard. 

It is your position that the decisions of this Office cited above are dis- 
tinguishable from the present case in that the Comptroller General 
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was influenced in the cited cases by the fact that work was substantially 


under way and there would be considerable cost to the Government, at 
least in the one case, if the contractors were changed, whereas work 
was suspended promptly in the present case and Bradford could not 
yet have incurred substantial costs. You suggest further that the 
awards in the cited cases were made because of Government error and 


not through the actions of the successful bidders, whereas the present 
erroneous award was due primarily to the fact that Bradford’s non- 
compliance with the bidding requirement induced the award. 


In its supplemental report of May 18, 1966, GSA states that the 
Bradford bid was not fully responsive to the subcontractor listing 


requirements of the invitation, but that this defect was not discovered 
prior to award ; that in awarding the contract to Bradford, GSA made 


a determination as to the responsibility of the bidder and the respon- 
siveness of the bid on the basis of information available at the time; 
and that the only question apparently presented at this time is whether 
the award should be permitted to stand. 

The purpose of the subcontractor listing requirement, as stated by 
GSA, is prevention of bid shopping, from which the successful bidder 
seeks to benefit at the expense of subcontractors and the Government 
by inducing a potential subcontractor to perform work at a price less 
than the price which was initially proposed for performance of the 
work and which presumably formed the basis for the successful bid- 
der’s bid price tothe Government. It remains the view of GSA, in the 
particular circumstances of this case, that although an award was 
made without benefit of all the information adduced subsequent to 
award, the subcontractor listing objective can still be achieved without 
resort to cancellation of the contract, and that Bradford, rather than 
gaining an advantage from its defective subcontractor listing, will 
incur a monetary disadvantage if the contract is allowed to stand, and 
neither the Government, nor the other bidders, nor the piling subcon- 
tractors will have suffered any detriment. The disadvantage referred 
to is the difference between the sum of $37,440 shown by Bradford’s 
worksheets as having been included in its bid price for the cost of the 
piling work and the sum of $46,484 bid by Gurtler, Hebert. for this 
work. In reaffirming its recommendation that the award not be over- 
turned, GSA (1) notes a statement in the April 23 letter from the 
Pile Driving Contractors Association which purportedly refers to “an 
agreement for the past few years that members will refrain from sub- 
mitting offers to prime contract bidders until three hours before bid 
opening;” and (2) states that such a practice makes compliance with 
the subcontractor listing requirement exceedingly difficult, perhaps 
impossible, for those prime contract bidders who do not maintain a 








836 DECISIONS OF THE COMPTROLLER GENERAL [45 


representative in the locality, that to that extent the practice would 
tend to reduce competition, and that since the practice may have con- 
tributed to the present situation, they are less inclined to favor cancel- 
lation than they might be under different circumstances. 

In your letter of May 26, 1966, you contend that since Bradford’s 
bid was admittedly not fully responsive to the invitation, the award 
should not be permitted to stand. Additionally, you point out that 
the agreement of the members of the Pile Driving Contractors Associa- 
tion is not, as stated by GSA, to refrain from submitting offers until 
3 hours before bid opening, but to submit prices “no later” than 
3 hours prior to opening, and that the purpose of this agreement is to 
assure that bidding primes will receive the subcontractor’s prices 
in time to make any necessary changes in the bid itself if they have a 
representative at the scene of the opening, or to make amendments 
by telegram if they do not. You further suggest that the submission 
of prices by subcontractors only a few hours prior to bid opening is 
one of the realities of Government contracting, that all bidders on the 
prime contract are operating, under the same conditions, and that 
there is nothing peculiar about the particular circumstances of this 
case which would justify special consideration. In conclusion, you 
repeat that the overriding consideration is the integrity off the com- 
petitive bidding system, which would be violated by permitting Brad- 
ford to keep the job. In this you are joined by the Pile Driving 
Contractors Association of New Orleans, and apparently by other 
interested contractors’ associations. 

The procedure requiring bidders on certain GSA construction proj- 
ects to furnish with their bids a list of proposed subcontractors for 
the performance of specified categories of work was approved initially 
on a trial basis in our decision of August 22, 1963, 43 Comp. Gen. 206. 
As stated therein, hearings had previously been held on proposed Fed- 
eral legislation requiring the listing of subcontractors, and, while these 
bills failed of passage, the statements by various national associations 
of electrical and mechanical specialty contractors and by officials of 
member organizations were to the effect that requiring the listing of 
subcontractors would be very helpful in eliminating bid shopping 
and would increase competition, since it would encourage subbids from 
that substantial number of contractors who had not been bidding 
because they had no assurance of receiving the contract even if theirs 
were the lowest responsible bid. The principal objectives, therefore, 
in addition to securing a quality job for the Government, are to protect 
the subcontractors from having their bid prices beaten down and to 
give the original low subcontractor some guarantee of receiving the 
contract. 
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Section 2-09(b) of the Special Conditions of the IFB defines “sub- 
contractor” as the individual or firm with whom the bidder proposes 
to enter into a subcontract for a listed category of work. Section 2- 
09(j) requests bidders to urge subcontractors to submit a proposal, 
with or without price, at least 48 hours in advance of the bid opening, 
outlining in detail the work they propose to do. However, there is no 
requirement that a bidder must have a commitment or a quotation from 
a proposed subcontractor, nor are we aware of any decisions of this 
Office which specifically so hold. Additionally, it does appear that 
the work category “Foundation (Piles),” for which Belden was listed 
as the subcontractor, did include both piling and pile driving, and 
from the publicity given Belden for large jobs on which the piling was 
supplied, it might reasonably have been assumed that Belden was a 
pile driving contractor. In any event, the record does not establish 
that Mike Bradford and Company did not, at the time it submitted 
its bid, propose to use Belden as the subcontractor for pilings and 
pile driving, or that it would not have used Belden if Belden had sub- 
mitted a subcontract bid price and been approved by the contracting 
agency. In this connection, we are impressed by the fact that the con- 
tracting officer, had he been properly informed prior to award, could 
have found Belden to be nonresponsible under 2-09(g) of the Special 
Conditions, and could then have permitted Mike Bradford to sub- 
stitute an acceptable subcontractor, such as Gurtler, Hebert Company. 
See 45 Comp. Gen. 84. In view thereof, and since such oversight as 
may have occurred was compounded by the contracting agency in fail- 
ing to ascertain, while checking Belden’s technical qualifications on 
or about December 6, 1965, that Belden was not a pile driving con- 
tractor, we are unable to conclude that the erroneous listing of Belden 
as the subcontractor for “Foundation (Piles)” presents a proper basis 
for cancellation of the contract awarded to Mike Bradford and 
Company. 

While it may be correct, as you have stated, that the use of the figure 
$37,440 for the piling work did result in a lower bid by Bradford, even 
if Gurtler, Hebert’s price of $46,484 had been used, Bradford’s bid 
would still have been low by approximately $40,000. Additionally, if 
the contract is permitted to stand and Gurtler, Hebert is substituted 
for Belden, the piling work will be performed by the low responsible 
subcontractor, and at the price originally quoted, which is the primary 
objective of the listing requirement. 

In view of the foregoing, and since the award was made in good 
faith by the contracting officer based on information available to him, 
and bad faith on the part of Bradford does not appear to have been 
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established, we do not believe that the award should be disturbed. 
Your protest is denied. 


[B-131836] 
Family Allowances—Separation—Type 2—Ship Duty—Reassign- 


ments 


The enforced absence of a member of the uniformed services assigned to duty 
aboard ship entitling him to the family separation allowance provided under 37 
U.S.C, 427(b) (2) is not affected by reassignment from one vessel to another, and 
the detachment not interrupting the member’s status of “on duty on board a ship” 
he is entitled to payment of a family separation allowance for an absence of a 
continuous period of more than 30 days absent a legislative intent to require a 
member to count duty on board one ship only, or that consecutive assignments 
to duty on board two or more ships may not be combined in determining entitle 
ment to a family separation allowance. 


Family Allowances—Separation—Type 2—Ship Duty—Reassign- 
ments 


A member of the uniformed services on duty on board a ship away from its home 
port for a continuous period of more than 30 days entitling him to the family 
separation allowance prescribed by 37 U.S.C. 427(b) (2), who is reassigned to a 
ship that had also been away from home port for a continuous period of more than 
30 days but returns to home port in 10 days after the reassignment, the first ship 
remaining away from its home port, is entitled to a family separation allowance 
for the 10 days of duty upon reassignment, his status of “on duty on board a ship,” 
a requirement of section 427(b) (2), not having been interrupted, and the mem- 
ber’s entitlement to a family separation allowance would also be unaffected if the 
ship from which he was detached had returned to its home port the day after his 
detachment. 


Family Allowances—Separation—Type 2—Ship Duty—Reassign- 


ments 


When a member of the uniformed services is reassigned from a ship that had been 
away from its home port for a continuous period of only 10 days and both ships 
remain away from home port for continuous periods of more than 30 days, the 
member may count the 10-day period he was on duty aboard the ship from which 
detached in determining his eligibility to the family separation allowance pre- 
scribed by 37 U.S.C. 427(b) (2) to compensate a member for the added expenses 
incurred at the place where his dependents reside during his absence, an enforced 
separation that is not affected by the reassignment of the member from one vessel 
to another. 


To the Secretary of Defense, June 29, 1966: 


Further reference is made to letter dated May 26, 1966, from the 
Assistant Secretary of Defense (Comptroller) requesting a decision on 
three questions concerning entitlement to family separation allowance 
provided by 37 U.S.C. 427(b) (2) under the circumstances described 
and discussed in Committee Action No. 375 of the Military Pay and 
Allowance Committee. 

The questions presented in the Committee Action are as follows: 


1. A member has been on duty on board ship A away from its home port for a 
continuous period of more than 30 days and he is entitled to family separation 
allowance. He is transferred (PCS) to ship B, detached and attached the same 
day, at which time ship B has been away from its home port for a continuous 
period of more than 30 days, but it returns to its home port in 10 days. Ship A 
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remains away from its home port. Is the member entitled to family separation 
allowance under 37 U.S.C, 427(b) (2) for the period of 10 days he was attached 
to ship B? 

2. If the answer to Question 1 is affirmative, would the answer be the same 
if ship A returned to its home port the day after the member was detached? 

3. A member has been on duty on board ship A and is transferred (PCS) to 
ship B, detached and attached the same day. At this time ship A has been 
away from its home port for a continuous period of only 10 days. Both ships 
remain away from their home port for continuous periods of more than 30 days. 
May the member count the period he was on duty aboard ship A in determining 
his eligibility for family separation allowance? 


Section 427(b) (2) of Title 37, U.S. Code, authorizes payment of a 
family separation allowance of $30 a month in certain cases to a mem- 
ber entitled to basic allowance for quarters for dependents if— 


(2) he is on duty on board a ship away from the home port of the ship for a 
continuous period of more than 30 days; * * * 


The opinion is expressed in Committee Action 375 that in view of 
the basic purpose of the law to compensate a member for the added 
household expenses incurred, at the place where his dependents reside, 
as a result of the separation of the member from his dependents for a 
substantial period of time, equity would require an affirmative answer 
to all of the questions since in all of the situations covered, the member 
is separated from the household of his dependents for a continuous 
period of more than 30 days. It is stated, however, that in our decision 
dated October 9, 1963, 43 Comp. Gen. 332, there are statements which 
give rise to doubt as to the correctness of that view. 

The Committee Action refers to the answer to question 11 in the 
decision of October 9, 1963, which concerned the entitlement to family 
separation allowance of a member during periods he is in military 
confinement aboard a ship, and contains a quotation from that decision 
as follows: 

With respect to question 11, it is our view that where the member is not detached 
from duty on board the ship and his pay and allowances are not otherwise limited 
or forfeited by court-martial sentence or by law (see for example, 37 U.S.C. 426; 
10 U.S.C. 3636 and 8636), he would be entitled to such allowance for periods he 
is in military confinement, on board ship or ashore, or is otherwise restricted by 
competent military authority from performing duty on board a ship while away 


from its home port. Detachment from the ship would, of course, terminate the 
allowance. 


Also, reference is made to the following answer to question 12: 


Since, however, clause (2) specifically requires a continuous period of duty on 
board a ship of more than 30 days as a condition precedent to entitlement to the 
allowance, a member whose duty status is legally terminated would be required 
to be on duty on board the ship for another continuous period of more than 30 
days to again become eligible for the allowance. 


The statutory provisions here concerned relate to family separations 
due to continuous duty on board a ship away from its home port and, 
while it is not stated that such duty may be performed on more than 
one ship, the legislative history contains nothing which shows an intent 
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to require a member to count duty on one ship only, or that consecutive 
assignments to duty on board two or more ships may not be combined, 
in determining entitlement to the family separation allowance. The 
legislative history of section 427(b) shows that the rationale for this 
allowance is that enforced separations of servicemen from their fami- 
lies cause added household expenses when the member is absent for any 
extended period of time (page 25 of S. Rept. No. 387, to accompany 
H.R. 5555, which was enacted as Public Law 88-132, 37 U.S.C. 201 
note), and in the cases presented clearly the enforced absence is not 
affected by the reassignment from one vessel to another. 

The answers to questions 11 and 12 in the decision of October 9, 1963, 
to the effect that detachment of a member from the ship terminated his 
entitlement to the family separation allowance, were based on an 
understanding that such detachment would effectively terminate the 
member’s status of “on duty on board a ship” and have no application 
to cases where such detachment does not interrupt the status of “on 
duty on board a ship.” 

Accordingly, the questions presented are answered in the affirmative. 


[B-159183] 


Subsistence—Per Diem—Military Personnel—Time Completing 
Travel Arrangements 

To commence payment of a per diem allowance from the time a member of the 
uniformed services departs from home or duty, or 1 hour immediately prior 
to the time a carrier is scheduled to depart, whichever is the lesser per diem, 
time required to complete travel arrangements, generally at an airport, may 
not be authorized, entitlement to the travel and transportation allowances 
authorized by 37 U.S.C. 404 and implementing paragraph M3050 of the Joint 
Travel Regulations accruing only while a member is in an actual travel status; 
therefore, a member at his permanent duty station until the departure of the 
carrier, the intrastation travel from home or duty to carrier terminal to com- 
plete travel arrangements is not considered travel away from a designated 
post of duty for the purpose of paying a per diem allowance, notwithstanding it 


may take a traveler departing from a “local terminal” less time to complete 
the required travel arrangements. 


To the Secretary of the Army, June 29, 1966: 


Further reference is made to letter of May 3, 1966, and enclosure, 
from the Under Secretary of the Army requesting a decision whether 
paragraph M4204-3 of the Joint Travel Regulations may be revised to 
provide for the allowance of per diem from the time of departure of 
a member from home or duty, or 1 hour immediately prior to the time 
the carrier used is scheduled to depart, whichever results in the lesser 
per diem. The request was assigned PDTATAC Control No. 66~19 
by the Per Diem, Travel and Transportation Allowance Committee. 

Paragraph M4204-3 of the Joint Travel Regulations currently pro- 
vides in connection with interstation travel by common carrier, that 
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per diem allowances will be based on actual and necessary schedules 
of the carrier depending upon which means of transportation is used. 
Under such provisions per diem does not accrue prior to scheduled 
time of departure of the carrier from the terminal. 

The Assistant Secretary says that to complete the normally required 
travel arrangements prior to boarding the carrier, a prudent traveler 
would arrive at a terminal sufficiently in advance of the scheduled de- 
parture to permit ticketing, weighing and checking of baggage, pro- 
curing of traveler’s insurance, etc. In this regard the Under Secre- 
tary points out that when traveling by commercial air, which is said 
to be the predominant mode of travel used, it is incumbent upon the 
traveler to arrive at the terminal by the time established by the carrier 
as the check-in time. The proposed revision is based on the premise 
that the time a prudent person would arrive at a terminal should be 
the time which governs the commencement of allowable per diem and 
it is urged that due to the volume of traffic at the airline terminals and 
the necessity of completing certain air flight travel arrangements 
shortly prior to departure of the carrier, departure from home or duty 
station 1 hour prior to scheduled departure is, under normal circum- 
stances, a reasonable basis on which to commence payment of per diem. 

As a precedent for favorable consideration of this proposal the 
Under Secretary points out that under the present provisions when 
airport bus or limousine service is used from a local terminal to an 
airport located outside the duty station, the per diem allowance is 
based on departure from the local terminal, and he expresses the view 
that, while this is premised on travel by common carrier away from 
« permanent duty station such travel is comparable to travel by non- 
scheduled conveyance in that it provides timely arrival at the air- 
port prior to boarding the plane. It is contended that it is inequitable 
to the traveler making a timely departure by means other than a 
scheduled conveyance to the same airport to compute his per diem on 
time of scheduled departure from the airport. 

Section 404, Title 37, U.S. Code, authorizes, under regulations 
prescribed by the Secretaries, the payment of travel and transportation 
allowances to members while traveling “away” from their designated 
posts of duty. In line with such statutory authority paragraph M3050 
of the Joint Travel Regulations provides that members are entitled 
to travel and transportation allowances, as authorized under existing 
regulations, only for periods while actually in a travel status, such 
status commencing with departure from their permanent duty station 
and terminating with return to that station. Paragraph M1150-10 of 
the Joint Travel Regulations defines a permanent duty station as the 
post of duty to which a member is assigned or attached for duty other 
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than “temporary duty” or temporary additional duty, the limits of 
which will be the corporate limits of the city or town in which the 
member is stationed, but if not stationed in an incorporated city or 
town, the official station is the reservation, station, or established area, 
or in the case of large reservations, the established subdivision thereof 
having definite boundaries within which the designated post of duty 
is located. For the purposes of travel “away” from a member’s des- 
ignated post of duty, his permanent station has been held to include 
the place from which he commutes daily to his station (34 Comp. Gen. 
549) as well as common carrier terminals outside the definite bound- 
aries of his duty station but situated in a nearby area readily and easily 
accessible by public carrier. 40 Comp. Gen. 7. 

In that view of the matter it is our opinion that in the usual case, 
the travel from home or duty to carrier’s terminal must be viewed as 
intrastation travel and the travel allowances which may be provided 
pursuant to 37 U.S.C. 404, are not legally payable while the member 
is at his designated post of duty. Since the time spent by the members 
in making necessary travel arrangements, either prior to, or after 
arrival at the terminal, including ticketing, weighing and checking 
of baggage, procuring of traveler’s insurance, etc., is spent in prepar- 
ing for departure from the permanent station we see no reasonable 
basis for concluding that a member is to be viewed as away from his 
designated post of duty during any of that time. 

As to the “local terminal” departure proyisions cited as a precedent 
for this proposal, it would appear that airline travelers who depart 
from such local terminal are subject to the same travel arrangement 
completion requirements at the local terminal as travelers who proceed 
from home or duty directly to the airport. The fact, if such be the 
fact, that the travel arrangements may be completed more expeditiously 
at the local terminal than at the airport affords no basis for a con- 
clusion that the excess time at the airport may be viewed as travel 
away from the designated post of duty. 

Accordingly, the question is answered in the negative. 


[B-158788] 


Appropriations—Reimbursement—Disaster Relief—Permanent v. 
Temporary Facilities 


The cost of repairing school facilities damaged in a September 1965 major disaster 
under Public Law 875, 81st Cong., as amended, which authorizes emergency repair 
and temporary replacement of public facilities to States and local governments 
damaged or destroyed in major disasters, may not be reimbursed to the Office of 
Emergency Planning by the Office of Education under Public Law 89-313, enacted 
November 1, 1965, and authorizing financial assistance after August 30, 1965 to 
educational agencies for the permanent restoration and replacement of public 
elementary or secondary school facilities destroyed or seriously damaged in a 
major disaster, the 1965 act prescribing assistance for permanent rather than 
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temporary facilities and not providing for reimbursement of the aid furnished 
by the Office of Emergency Planning prior to its enactment, and while school 
districts after August 30, 1965 are eligible for the broadened assistance of the 
1965 act, compliance with prerequisite conditions must first be determined by the 
Commissioner of Education. 

Departments and Establishments—Program Implementation— 
Authority to Change Procedure 

A determination by the Office of Emergency Planning to deny the assistance pro- 
vided under Public Law 875, as amended, for emergency repair and temporary 
replacement of elementary and secondary schools damaged or destroyed in a 
major disaster to those school districts whose application for the assistance 
prescribed by Public Law 89-313 for permanent facilities was rejected because 
of sufficient means to effect recovery without Federal assistance would not be 
inconsistent with the general criteria in Public Law 875, which requires, 
among other things, a certification by the Governor of any State of need for 
disaster assistance, even though such a “means test” would be a change in pro- 
cedure, the Office of Emergency Planning, under its delegated authority, having 
the responsibility to determine the manner in which a program to serve the pur- 


poses of the statute providing disaster relief assistance for temporary facilities 
can best be administered. 


To the Director, Office of Emergency Planning, June 30, 1966: 


This is in reply to letter of March 22, 1966, from the Acting Di- 
rector requesting a decision on questions arising by reason of the en- 
actment of Public Law 89-313, approved November 1, 1965, 79 Stat. 
1158, 20 U.S.C. 646, which amended the act of September 23, 1950, 
Public Law 815, 81st Cong., 72 Stat. 548, to provide through the Com- 
missioner of Education, financial assistance in the construction and 
operation of public elementary and secondary schools in areas affected 
by a major disaster. 

The Office of Emergency Planning, pursuant to Public Law 875, 
8lst Cong., as amended, 42 U.S.C. 1855 et seg., and implementing 
Executive orders, may authorize emergency repair and temporary 
replacement of public facilities of States and local governments dam- 
aged or destroyed in major disasters. It is stated in your letter that 
on September 10, 1965, the President declared that a major disaster 
existed in various areas of Louisiana and that subsequent to this dec- 
laration the Office of Emergency Planning authorized repairs be 
eligible school districts whose facilities were damaged in the hurricane 
(Hurricane Betsy). 

On November 1, 1965, Public Law 89-313, was enacted. Pursuant to 
this act the Commissioner of Education is authorized to provide fi- 
nancial assistance to educational agencies for the restoration and re- 
placement of public elementary or secondary school facilities destroyed 
or seriously damaged as the result of a major disaster. The provisions 
of this act authorize the Office of Education to provide assistance for 
permanent rather than temporary facilities for buildings that were 
destroyed. Assistance may be given under this act to agencies located 
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in whole or in part within an area which, after August 30, 1965, and 
prior to July 1, 1967, has suffered a major disaster. 

It is stated in your letter that following approval of Public Law 
89-313, Office of Emergency Planning staff met with representatives 
of the Office of Education and agreed, in the interest of orderly and 
effective assistance to the stricken areas, that work already authorized 
by the Office of Emergency Planning should be continued under au- 
thority of Public Law 875 but that the Office of Emergency Planning 
would accept no new applications from public elementary and sec- 
ondary schools. It is further stated that because of the retroactive 
feature of Public Law 89-313, the Office of Emergency Planning pro- 
posed to bill the Office of Education for the cost of the work author- 
ized and accomplished under Public Law 875 and to this the Office 
of Education would not agree, alleging lack of authority to reimburse 
either Office of Emergency Planning or other agencies which had done 
work on school facilities at the direction of the Office of Emergency 
Planning. It was agreed that the question of which agency should 
bear these costs would be submitted for resolution. 

Since the question involves a controversy between the two offices, we 
obtained the views of the Office of Education in the matter. It is their 
position, as stated in the Commissioner’s letter dated May 11, 1966, 
that the authorities provided to the Commissioner of Education were 
made retroactive in the sense that they apply to damage resulting from 
major disasters occurring as early as August 31, 1965. 

In explanation of this position the following statement is made in 


the letter: 


While the amendments added by Public Law 89-313 are retroactive in the 
sense described above, it is our position that those amendments are not retro- 
active in the sense of vitiating or superseding efforts made by OEP under its 
statutory authority to provide assistance by utilizing or lending to State and 
local governments equipment, supplies, facilities, personnel and other resource, 
distributing medicine, food and other consumable supplies, by donating or lend- 
ing surplus equipment and supplies, by performing work essential for the preser- 
vation of. life and property, clearing debris and wreckage, making emergency 
repairs, providing temporary housing and emergency shelter as well as “making 
contributions to States and local governments for purposes stated” above. The 
authority of the Office of Education under both P.L. 81-815 and 81-874, as 
amended, is limited to providing financial assistance to school districts. The 
Office of Education, unlike OEP, is not authorized to do work itself nor is it 
authorized to pay another Government agency to perform such work. There are 
other differences in the nature of the work that would be authorized under the 
two statutes. Accordingly, we have not felt that the amendments added by 
Public Law 89-313 authorize the Office of Education to reimburse OEP for work 


under arrangements which the Office of Education is not itself authorized to 
make. 


We have carefully reviewed the applicable provisions of law and 
the legislative history thereof and concur in the position stated by 
the Commissioner of Education. Public Law 875 provides, so far as 
pertinent here for Federal assistance to States and local governments 
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in carrying out their responsibilities to alleviate suffering and damage 
resulting from major disasters and to repair on a temporary and 
emergency basis essential public facilities in major disasters. It was 
the intent that such relief would be on an emergency basis only, with 
only temporary repair or major replacement of public facilities made 
during and immediately after disasters without making permanent 
repairs or rehabilitations. On the other hand, Public Law 89-313 
authorizes the Office of Education to provide permanent rather than 
temporary facilities for buildings that were destroyed and to provide 
current operating expenses over a 5-year period on a reduced basis 
each year. While school districts suffering disasters occurring after 
August 30, 1965, are eligible for assistance under this broadened 
authority, certain conditions prerequisite to the furnishing of such 
assistance are required by Public Law 89-313. The act places the 
responsibility for the determination that such conditions have been met 
upon the Commissioner of Education. Assistance furnished prior to 
the enactment of Public Law 89-313, and pursuant to authority vested 
in the Office of Emergency Planning by Public Law 875 and appropri- 
ate Executive orders, was therefore not within the provisions of 
Public Law 89-313 nor did such act require that the Office of Educa- 
tion assume financial responsibility for aid furnished by the Office 
of Emergency Planning prior to the enactment date. Your question is 
answered accordingly. 

Another question is raised in the Acting Director’s letter of March 
22. It concerns section 3 of Public Law 875, which provides in part, 


“The authority conferred by this Act, and any funds provided here- 


under shall be supplementary to, and not in substitution for, nor in 
limitation of, any other authority conferred or funds provided under 
any other law.” Because of this provision your office has taken the 


position that enactment of Public Law 89-313 has negated any re- 


sponsibility for emergency repair or temporary replacement of dam- 
aged elementary and secondary schools by the Office of Emergency 
Planning under the authority of Public Law 875. It is further stated 


that although OEP never applied a means test under Public Law 875, 


if the Commissioner of Education, under Public Law 89-313 finds 
that a school district has sufficient means to effect its own recovery he 
may reject an application for assistance on that basis. OEP, it is said, 
intends to respect that finding and will not authorize assistance to that 
school district under Public Law 875. This represents a change in 


your program and it is pointed out in the letter that those school dis- 
tricts turned down on that basis will receive no Federal assistance. 
The Acting Director requests our opinion on this position. 
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Although the application of a “means test” will, it is stated, be 
applied by your office and be a change in procedure insofar as ele- 
mentary and secondary schools are concerned, such application would 
not be inconsistent with the general criteria set forth in Public Law 
875 which requires, among other things, a certification by the Gov- 
ernor of any State of need for disaster assistance. Accordingly, and 
since the manner in which the program will best serve the purposes of 
the statute is primarily for determination by the Office of Emergency 
Planning under authority delegated by the President, no objection will 
be raised by our Office to such change in program. 


[B-159127] 


Compensation—Double—Concurrent Military Retired and Civilian 
Service Pay—Election of Status Under Dual Compensation Act— 
Intermittent and Full-Time Employment 

A Regular Coast Guard commissioned warrant officer W-2, retired for years of 
service under 10 U.S.C. 1293, who on the day preceding the effective date, De- 
cember 1, 1964, of the Dual Compensation Act held an intermittent civilian posi- 
tion that did not contravene the dual employment provisions of the 1894 act, 
nor subject him to the compensation limitations of section 212 of the 1932 
Economy Act, provisions repealed by the 1964 act, and who under section 
201(f) (1) of the Dual Compensation Act elects to remain subject to his exemp- 
tions, does not upon acceptance of a full-time position without a break in service 
lose his exempt status and he continues free of the dual compensation restrictions, 
notwithstanding the 1964 act defines “civilian office” to include “intermittent 
position,” the former member’s exemption on November 30, 1964 from the dual 
compensation limitations resting on his retired commissioned warrant officer 
status that remained unchanged on the effective date of the 1964 act and upon 
acceptance of full-time civilian employment without a break in service, his 
exempt status gained by the section 201(f) election continues. 


To C. C. Gordon, United States Coast Guard, June 30, 1966: 


Further reference is made to your letter of December 9, 1965, and 
enclosures, requesting determination (in effect requesting an advance 
decision under the provisions of 31 U.S.C. 82d) concerning the pro- 
priety of payment on a voucher (DD Form 827, enclosure (1) with 
your letter) stated in favor of CHSPCK Jesse Batson Lowe, 27830, 
U.S. Coast Guard, retired, for retired pay for the month of December 
1965. The question presented is whether the provisions of section 
201(a) of the Dual Compensation Act, Public Law 88-448, August 19, 
1964, 78 Stat. 484, 5 U.S.C. 8102(a), are applicable in the circum- 
stances hereunder set forth. 

Your letter, together with the enclosures received therewith, dis- 
closes that Mr. Lowe was retired September 1, 1961, as a commis- 
sioned warrant officer (W-2) of the Regular Coast Guard for years 
of service as authorized in 10 U.S.C. 1293. It appears that on May 1, 
19€3, he entered civilian Federal employment on an intermittent basis 
in the Post Office Department. His intermittent employment status 
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continued through April 3, 1965. The following day, April 4, 1965, he 
changed jobs and began work as a meat inspector with the Department 
of Agriculture, full-time employment at an annual salary of $5,330. 

Those provisions of the Dual Compensation Act of 1964, Public 
Law 88-448, which became effective December 1, 1964 (section 403(a), 
78 Stat. 496, 5 U.S.C. 3101 note) and which are applicable in the 
circumstances of this case are as follows: 


Sec. 101. For the purposes of this Act and the amendments made by this Act— 
(1) “uniformed services,” * * * “officer,” * * * have the definitions 
given them by section 101 of title 37, United States Code; 


+ * « e * * * 


(3) “civilian office” means a civilian office or position (including a tem- 
porary, part-time, or intermittent position), appointive or elective, in the 
legislative, executive, or judicial branch of the Government of the United 
States (including each corporation owned or controlled by such Govern- 
ment and including nonappropriated fund instrumentalities under the 
jurisdiction of the armed forces) or in the municipal government of the 
District of Columbia. 


Section 201(a) of the act in pertinent part provides: 


* * * a retired officer of any regular component of the uniformed services 
shall receive the full salary of any civilian office which he holds, but during a 
period for which he receives salary, his retired or retirement pay shall be 
reduced to an annual rate equal to the first $2,000 of such pay plus one-half 
of the remainder, if any. In the operation of the formula for reduction of 
such pay under this subsection, such amount of $2,000 shall be increased, from 
time to time, by appropriate percentage, in direct proportion to each increase 
in such pay effected pursuant to the provisions of section 140la(b) of title 10, 
United States Code, to reflect changes in the Consumer Price Index. 


Section 201(f), 5 U.S.C..3102(f) , provides: 


Notwithstanding subsection (a) of this section, a retired officer of any regular 
component of the uniformed services who was employed in a civilian office on 
the day immediately preceding the effective date of this subsection— 

(1) if, on such immediately preceding day, he was exempt from limita- 
tions on compensation, may elect (A) to remain subject to and continue 
under such exemption or (B) to be subject to applicable limitations and 
exemptions of subsections (a), (b), (c), and (e) of this section; or 

(2) if, on such immediately preceding day, he was subject to limitations 
on compensation, may elect (A) to remain subject to and continue under 
such limitations, or (B) to be subject to applicable limitations and ex- 
emptions of subsections (a), (b), (c), and (e) of this section. 

Such election is irrevocable and shall be filed with the department concerned 
not later than the ninetieth day after the effective date of this subsection. 
Any such retired officer who does not file such election within the prescribed 
period shall be held and considered to have elected to remain in the status 
which he occupies, on such immediately preceding day, with respect to limita- 
tions on compensation, or exemptions therefrom, as the case may be. In the 
event of any appointment, reinstatement, or reemployment of such retired officer 
which is made after such effective date and follows a break in service of more 
than thirty days, such retired officer shall be subject to applicable limitations 
and exemptions of subsections (a), (b), (c), and (e) of this section. 


Under the statutory provisions that were in force on November 30, 
1964, Mr. Lowe’s intermittent civilian Federal employment did not 
contravene the dual employment provisions of the act of July 31, 1894, 
ch. 174, 28 Stat. 205, as amended, 5 U.S.C. 62, repealed effective De- 
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cember 1, 1964, by section 402(a) (7) of Public Law 88-448, 78 Stat. 
492. See 36 Comp. Gen. 655. Also, on November 30, 1964, he was not 
subject (as a retired commissioned warrant officer of the Regular Coast 
Guard) to the compensation limitations prescribed in section 212 of 
the 1932 Economy Act, ch. 314, 47 Stat. 406, as amended, 5 U.S.C. 
59a, which was repealed effective December 1, 1964, by section 402(a) 
(20) of Public Law 88-448, 78 Stat. 494. See 37 Comp. Gen. 591, relat- 
ing to the 7ato and Atkins decisions, 136 Ct. Cl. 651 (1956), and 141 
Ct. Cl. 88 (1958), respectively. 

It is stated that on January 13, 1965, Mr. Lowe elected under the 
authority of section 201(f) of the Dual Compensation Act to “remain 
subject to my present exemption or present limitation of $10,000 a 
year for combined salary of civilian office plus retired pay.” Since he 
was exempt on November 30, 1964, from the dual compensation limita- 
tions prescribed in 5 U.S.C. 59a by reason of his retired commissioned 
warrant officer status his election to remain subject to and continue 
under such exemption under authority of clause (1) of section 201(f) 
properly was effective from December 1, 1964. The record indicates 
that in accordance with such election his retired pay account was con- 
tinued under the exemption mentioned through November 30, 1965. 
However, the voucher submitted covering his retired pay for the 
month of December 1965 raises the issue whether the change in his 
civilian Federal employment from an intermittent ‘basis in the Post. 
Office Department to a full-time job in the Department of Agriculture 
has affected his section 201(f) election. 

While Mr. Lowe’s intermittent civilian Federal employment status 
served to exempt him prior to December 1, 1964, from the dual employ- 
ment restrictions contained in the repealed provisions of 5 U.S.C. 62, 
such an intermittent employment status does not furnish any haven to 
him from the dual compensation restrictions contained in the 1964 act 
since the definition of “civilian office” in section 101(3) of that act, 5 
U.S.C. 3101(3), includes an “intermittent position.” 

His exemption on November 30, 1964, from the dual compensation 
limitations imposed by the provisions of law formerly contained in 
5 U.S.C. 59a rested entirely on his retired commissioned warrant of- 
ficer status. His status as a retired commissioned warrant officer of 
the Regular Coast Guard was just the same on December 1, 1964, 
when Public Law 88-448 became effective as it had been on the 
previous day. Similarly, his retired commissioned warrant officer 
status remained unchanged when he began full-time civilian Federal 
employment on April 4, 1965, in the Department of Agriculture. In- 
asmuch as there has been no break in service which would invoke the 
provisions of the last sentence in section 201(f), Mr. Lowe has not lost 


Peer cor cs 


ow - & s/h Se 


a © me 1 


Comp. Gen.) DECISIONS OF THE COMPTROLLER GENERAL 849 


the exempt status he gained through his election under that section 
and consequently he continues free of the dual compensation restric- 
tions imposed in section 201(a) of the 1964 law. Compare our decision 
of October 25, 1965, 45 Comp. Gen. 194, in which we considered the 
case of an officer whose election under section 201(f) related only to 
his employment in a nonappropriated fund activity and we held that 
such election was ineffective on the date his status changed to an em- 
ployee in an appropriated fund activity. 

The voucher received with your letter showing $246.02 as gross re- 
tired pay for the month of December 1965 appears to be incorrectly 
computed. As stated in letter of March 15, 1966, from the Chief, 
Payments and Claims Division, United States Coast Guard, addressed 
to the Claims Division of the General Accounting Office, Mr. Lowe 
was entitled as a retired commissioned warrant officer of the Regular 
Coast Guard to receive retired pay in the amount of $253 per month 
effective September 1, 1961; $265.65 per month effective October 1, 
1963, and $277.34 per month effective from September 1, 1965. The 
Veterans Administration has advised this Office that Mr. Lowe’s vet- 
eran’s compensation was increased from $30 to $32 a month effective 
December 1, 1965, under the provisions of Public Law 89-311, 
October 31, 1965, 79 Stat. 1154-1157, 38 U.S.C. 314. It is assumed that 
an appropriate waiver of that amount of retired pay has been filed 
under 38 U.S.C. 3105. Hence, the gross amount shown on the voucher, 
which is returned herewith for payment if otherwise correct, should 
be corrected to $245.34 ($277.34 less veteran’s compensation at $32 
a month) and the net amount due on the voucher changed accordingly. 


[B-159267] 


Contracts—Government Property—Utilization—Procurement Pro- 
cedure 


The low bids on two procurement lots to be purchased separately, one bidder 
representing Government-owned facilities would be used, but failing to furnish 
the written use authorization required under the invitation, and the other bidder 
not indicating use of Government facilities, may be accepted without prejudice 
to the only other bidder, who also did not furnish a use authorization, the bid- 
ders not indicating use of Government facilities although technically not required 
to furnish a use authorization, unable to accomplish the contract without em- 
ploying manufacturers making use of Government facilities, could not accurately 
represent Government facilities would not be used, and all bidders equally 
deficient in not having furnished authorization to use Government-furnished 
property, the low bid on each procurement lot may be accepted as no bidder 
should be allowed to circumvent the obvious requirement for advance use au- 
thorization by indicating none is required. 


To the Secretary of the Navy, June 30, 1966: 


Reference is made to letter Ser OOJ-38 of May 24, 1966, from the 
Director of Contracts, Naval Ship Systems Command, requesting a 
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decision with respect to bids received under invitation IF B-600-751- 
66-S for the construction of PGM gunboats. 

There are two lots with five boats in each lot that are being con- 
sidered for award under the subject invitation. The bids on the two 
lots are as follows: 


Peterson Builders: wees _* 
Per unit $ 2,867,708 $ 2, 859, 708 
Total 14, 338,540 14, 288, 540 
Tacoma Boatbuilding: 
Per unit 2, 943, 563 No bid 
Total 14, 717, 815 
Bethlehem Steel Corp. : 
Per unit 3,078,530 3,078, 530 
Total 15,392,650 15, 392, 650 


Under the terms of the invitation, if a bidder receives an award for 
one lot, it is not eligible for an award on the other lot. The Direc- 
tor of Contracts therefore proposes making an award to Peterson on 
lot V and to Tacoma on lot IV. However, he questions whether an 
award may be made to Peterson since it was not responsive to the in- 
vitation for bids. In that connection, paragraph 13 of the “In- 
formation and Instruction to Bidders” provided: 


(a) This Invitation does not authorize the use, in performing the work bid 
under this Invitation, of any Government property except those items, if any, 
of Government-furnished property specified in the Pro Forma Contract attached 
hereto. If the bidder requires the use, in performing the work bid upon under 
this Invitation, of any other items of Government property in the bidder’s pos- 
session or otherwise, under a facilities contract or other agreement independent 
of this Invitation, then the bidder shall so state by submitting the following with 
the bid: 

(i) a list of description of all Government production property in posses- 
sion of the bidder and his subcontractors on a rent-free basis under other 
contracts ; 

(ii) with respect to such property already in possession of the bidder 
and his proposed subcontractors, identification of the facilities contract or 
other instrument under which the property is held, and the written per- 
mission of the contracting officer having cognizance of the property for use 
of that property ; 

(iii) the months during which such property will be available for use, 
which shall include the first, last, and all intervening months, and with 
respect to any such property which will be used concurrently in perform- 
ance of two or more contracts, the amounts of the respective uses in suf- 
ficient detail to support the proration required by ASPR 13-502.3(b) ; and 

(iv) the amount of rent which would otherwise be charged for such use, 
computed in accordance with ASPR 13-404. 

If the Bidder does not specify in his bid that such Government property shall 
be used for this procurement, then his bid shall be considered as not requiring 
the use of any Government property except Government-furnished property, if 
any, specified in the Pro Forma Contract attached hereto. 

(b) Bids requiring or otherwise conditioned upon the use of Government prop- 
erty shall be considered non-responsive and shall be rejected, unless at the time 
of bid opening the bidder has the right to use such property on the work bid 
upon. 
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Further, the bid form contained a representation as follows: 


FACILITIES REPRESENTATION: The bidder represents that it —— will, 


—— will not require the use of Government-owned facilities in the performance 
of the work required under this procurement. If Government-owned facilities 
are required the bidder shall submit the information required by Paragraph 13 
of the “Information and Instructions to Bidders.” 


Peterson placed an “x” in the facilities representation provision so 


as to indicate that it will require the use of Government-owned facil- 
ities in the performance of the work bid upon. Also, accompanying 
its bid was the following stipulation : 

In accordance with paragraph 13 of “Information and Instructions to Bidders,” 
Peterson Builders hereby stipulates that it’s prices are based on rent free use of 


government property at the General Electric Plant to be used in the manufacture 
of the Gas Turbine, if this brand is selected. 


The bid did not otherwise furnish the information required by para- 
graph 13. 

Despite the absence of the information required by paragraph 13 
and the obvious nonresponsiveness of the bid in the circumstances, it 
is recommended that an award to Peterson be authorized since it is re- 
ported that none of the bidders will be able to accomplish the contract 
without the use of one of two manufacturers of gas turbines, each of 
whom will require the use of Government facilities to produce the 
turbines. It is stated that Tacoma and Bethlehem have both confirmed 
since the bid opening that they intended to use General Electric tur- 
bines. It is stated further that, for all practical purposes, those are 
the turbines which would be used because they are of substantially 
lower cost. It is estimated that the rental which would be charged by 
the Government for the use of the facilities involved in the manufac- 
ture of the General Electric turbines for five ships would not exceed 
a total of $30,000. It is pointed out that if that amount were added 
to the Peterson bid, it would still be the low bidder by more than one 
million dollars. It is understood that even if the other manufacturer 
of turbines was selected the rental that would be charged for the use 
of Government facilities would not be significantly different. 

Recently, in 45 Comp. Gen. 572, our Office pointed out that it has 
followed in a long line of decisions a rule that the failure of a bidder 
to have written authorization to use Government-furnished property 
prior to the opening of bids as required by the invitation for bids is 
a material deviation which renders the bid nonresponsive, that the reg- 
ulations permitting waiver of informalities are not for application 
and that the situation may not be remedied by a subsequently issued 
written authorization. 

Moreover, while we recognize that both Tacoma and Bethlehem did 
not indicate that they were going to use Government-furnished facili- 
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ties in the performance of the contract and therefore technically did 
not have to furnish an authorization to use the facilities at the time 
of bidding, it appears that as a matter of fact no bidder could accu- 
rately represent that Government facilities would not be used, since 
any bidder would have to employ a company utilizing Government 
facilities. Therefore, it appears that Tacoma and Bethlehem were, in 
the final analysis, just as deficient as Peterson in not having furnished 
with their bids an authorization to use Government facilities. We do 
not believe that any bidder should be allowed to circumvent the re- 
quirement for advance authorization by indicating in its method of 
bidding that none is required when such an indication obviously is 
erroneous. Under the circumstances of this case, if awards were made 
to Peterson and Tacoma as proposed, it does not appear that Beth- 
lehem, which is the only other bidder for the procurement, would be 
prejudiced, since that bidder was just as deficient as the other bidders 
in failing to furnish the authorization to use Government property. 
While Peterson’s bid is based on rent-free use of the property involved, 
it is not apparent that it has gained any advantage over the other 
bidders, since with the application of a use charge it remains signifi- 
cantly lower than the other bidders. Although Bethlehem may have 
included a cost factor in its bid price to cover the contingency that it 
might have to bear a rental charge, in view of the small amount of the 
estimated rental it seems unlikely that it would have been the low 
bidder if a cost factor was not included. 

Accordingly, our Office will not object if the bids are accepted as 
proposed. See, in that connection, B-153613, May 6, 1964, where our 
Office permitted an award to a nonresponsive low bidder who exceeded 
an administrative cost limitation, which was required to be adhered to 
by the invitation, when all the other bidders exceeded either the ad- 
ministrative or applicable statutory limitation. 


[B-159455] 


Commodity Credit Corporation—Tobacco Export Program—Sub- 
sidies 


A program to promote the exportation of tobacco by providing a subsidy on the 
kinds of tobacco eligible for price support on the 1966 crop, and exported after 
publication in the Federal Register of the terms and conditions under which the 
program will operate, may include tobacco exported in fulfillment of a pre- 
existing sales contract, or tobacco already purchased and being held by an ex- 
porter for future shipment, in order to avoid impairing the effectiveness of the 
program due to cancellation of tobacco purchased for export well in advance of 
shipment under a trade practice permitting a buyer to terminate, upon notice, for 
any reason and at any time prior to acceptance of the tobacco, and the Commodity 
Credit Corporation authorized to stabilize, support, and protect farm income and 
prices may provide a subsidy on all tobacco exported after the date the program 
becomes operative upon certification the benefit of the payment has been passed 
on to a foreign buyer in the form of a reduced price. 
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To the Secretary of Agriculture, June 30, 1966: 


Your letter of June 16, 1966, concerns a broadened tobacco export 
payment program. ‘The facts and circumstances pertinent to the 
matter, as disclosed by your letter, are set forth below. 

On June 10, 1966, the Department of Agriculture announced broad- 
ened tobacco export payment provisions to extend export payments of 
5 cents per pound to most kinds of United States tobacco. This pro- 
gram will be applicable to all crops of the kinds of United States 
produced tobacco on which price support is offered for the 1966 crop. 
It is the purpose of the program to promote the exportation of United 
States tobacco by reducing the price at which it can be obtained in 
world markets. 

The margin between the price of the major types of United States 
leaf and that of foreign grown leaf has widened during the past sev- 
eral years. The United States share in free world trade in tobacco 
declined from 35 percent during the 5 years 1955-59 to 26 percent in 
1965. You state that this program will help the United States regain 
and expand its foreign tobacco markets. 

The principal purchasing arrangements by foreign firms for ob- 
taining United States tobacco are: 

a. United States dealers purchase on orders from foreign buyers for 
future shipment. 

b. Tobacco is bought and owned by foreign purchasers and stored 
in this country until shipment is made. 

c. United States dealers purchase a relatively small quantity on 
their own account for speculative sales. 

To provide for an equitable and orderly initiation of this program 
and to assure maximum program objectives, Commodity Credit Cor- 
poration proposes to make the export payments on all eligible tobacco 
exported after publication in the Federal Register of the terms and 
conditions under which the program will be operated. You state that 
not to do so would have such disruptive effect on trade arrangements 
as to substantially impair the effectiveness of the program. 

You are now in the process of preparing the regulations under 
which the broadened program will operate. You request our advice as 
to whether there would be legal objection to the inclusion in the pro- 
gram of tobacco which is exported after the effective date of the pro- 
gram but which may have been exported in fulfillment of a sales con- 
tract entered into prior to such date or may have been purchased prior 
to such date for export. For the reasons discussed in your letter, you 
believe that the making of export payments in connection with the 
exportation of such tobacco is essential to the accomplishment of the 
objective of the program and that Commodity Credit Corporation 
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is legally authorized to make such payments. Your reasons are as 
follows: 

Most United States tobacco is sold under contracts entered into be- 
tween the United States exporter and the foreign buyer well in ad- 
vance of shipment. However, in trade practice such contracts carry 
the tacit understanding that the buyer is free to terminate upon notice 
for any reason whatever any time prior to actual acceptance of the 
tobacco. While contract cancellations are not prevalent under normal 
circumstances, under longstanding trade practice the buyer is 
permitted to cancel the contract and, therefore, tobacco contracted for 
is not always delivered. You know of no case where a United States 
firm has sought legal recourse where the foreign buyer canceled a con- 
tract. As a practical matter, you advise that competition and the 
desire to preserve amicable customer relations preclude such action 
on the part of sellers. 

You state that under these circumstances if export payments were 
not made on tobacco exported under pre-existing contracts the results 
would be wholesale cancellation of such contracts and disruption of 
longstanding customer-seller relations which would be extremely detri- 
mental to program objectives. Foreign buyers would either, after 
disruptive delay, enter into new contracts with other dealers to ob- 
tain advantage of the payment, or look to foreign sources for supply. 
In the first event no reduction in payment would result and in the 
latter event an export outlet would be lost and the program objective 
negated. 

Knowledge of this program is universal among foreign tobacco 
buyers and you are confident they will take steps to obtain the benefit 
of the payment. In order, however, to assure that no windfall accrues 
to any United States exporter on existing contracts you propose to re- 
quire, before payment, certification to the fact that the benefit of the 
payment has been passed on to the foreign buyer in a reduced price. 
A provision covering audit of the exporter’s books and records by Gov- 
ernment representatives will be included in the regulations. 

The making of payments with respect to tobacco bought by foreign 
buyers and stored in this country is also essential to accomplish the 
purposes of the program. Some tobacco is purchased directly during 
the limited auction marketing season. In other cases foreign buyers 
buy from dealers but leave the tobacco in this country for periods up 
to 2 years because of superior aging conditions and the lack of ade- 
quate storage space in some foreign countries. This tobacco is then 
exported as manufacturing needs arise. These practices are followed 
by some of the most important buyers of United States tobacco. You 
state that if export payments are not available on these tobaccos when 
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shipped the owners thereof have options open to them similar to those 
of foreign buyers who contract with export dealers. They can sell the 
tobacco they own and either replace it with purchases of tobacco that 
is eligible for the payment or replace it with tobacco from other 
sources. You advise that here again, if they take the first course of 
action no reduction in payments accrues and if they take the second 
course the export is lost and the program objective negated. 

You point out that if payment were denied to a foreign owner of 
tobacco hut he still exported the tobacco he would be placed in a com- 
petitive disadvantage in his home market with other manufacturers 
who had benefited from export payments on their United States to- 
bacco. This would lead to dissatisfaction, ill will towards the United 
States, and nullification of the program objective—increase of United 
States tobacco exports—in future years. 

Most foreign countries have limited dollars to spend for United 
States tobacco. The proposed method of payment will enable and en- 
courage these foreign customers to purchase a larger quantity of 
United States leaf. You are convinced that any payments made on 
either existing contracts or foreign owned tobacco would not only buy 
good will needed for long term attainment of program objectives but 
would actually be spent for additional purchases from the substantial 
stocks of United States tobacco held by producer associations and 
dealers. 

You advise that the initiation of the announced program has had a 
very direct effect, not only on tobacco exports, but on tobacco pur- 
chases by foreign buyers; and that export dealers report a virtual 
standstill in export trading pending a decision. 

Your letter continues: 

We estimate that there may be 100-120 million pounds of tobacco involved in 
the two categories of past sales and foreign owned tobacco. If the larger figure 
is correct, this would amount to $6 million at 5 cents per pound. As pointed out, 
however, we can have no assurance that the 120 million pounds of tobacco in- 
volved will move into export without the payment. Utter chaos will result in 
the tobacco trade if foreign buyers are forced to resort to cancellation of con- 
tracts and foreign owners are forced to sell their presently owned stocks in order 
to obtain the benefit of the 5-cent payment. Further delay in exports will occur 
and some exports may be lost altogether. We firmly believe the full objectives 
of the program—to make U.S. tobacco more competitive in the world market 


and increase exports—will not be accomplished without making the payment 
on these tobaccos. 

The tobacco export payment program will be conducted by Commodity Credit 
Corporation under the authority contained in the Commodity Credit Corporation 
Charter Act, particularly section 5(f). Section 5(f) authorizes the Corporation 
to “export or cause to be exported, or aid in the development of foreign markets 
for, agricultural commodities.” The report of the Banking and Currency Com- 
mittee of the House of Representatives on the bill which became the Commodity 
Credit Corporation Charter Act (Rpt. No. 1790, 80th Cong., 2nd Sess.) states in 
respect to this authority : 

Subsection (f) authorizes the Corporation to export or cause to be exported, 
or aid in the development of foreign markets for, agricultural commodities. It 
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is essential to the agricultural economy of the United States that it maintain and 
expand its markets abroad for agricultural commodities. This subsection em- 


powers the Corporation to carry out operations to this end. 

The annual budget programs of the Commodity Credit Corporation which have 
been submitted to and approved by the Congress have always provided for an 
export program. The budgets for the 1966 and 1967 fiscal years describe the 
export program of the Corporation in pertinent part as follows: 

Commodity export.—The Corporation promotes the export of agricultural com- 
modities and products through sales, barters, payments, and other operations. 
Other than in barters for stockpiling purposes, such commodities and products 
may be those held in private trade channels as well as those acquired by the 
Corporation in its price-support operations. 

You state that for the reasons set forth in your letter, it is essential 
to the conduct of an effective program to promote the exportation of 


tobacco that the export subsidy be paid on all tobacco exported after 
the date the program becomes operative notwithstanding that such 
exportation may have been made in fulfillment of a sales contract en- 
tered into prior to such date or that the tobacco exported may have 
been purchased by the exporter prior to such date for export. Ac- 
cordingly, the payment of the subsidy on all such exportations is, in 


your opinion, fully authorized under the broad authority conferred 
upon the Commodity Credit Corporation by its Charter and the export 
program described in its budget to conduct such operations as are 


determined necessary to promote the exportation of agricultural 
commodities. 


The Commodity Credit Corporation was created for the purpose 
(among others) of stabilizing, supporting, and protecting farm income 


and prices (15 U.S.C. 714). In addition to the authority vested in the 
Corporation by section 5(f), of its Charter Act (15 U.S.C. 714¢(f)), 
it was given “such powers as may be necessary or appropriate for the 
exercise of the powers specifically vested in the Corporation” (15 
U.S.C. 714b(m)). And, as you note, the legislative history of section 
5(f) makes it clear that it is essential that the United States main- 
tain and expand its foreign agricultural markets and that section 5(f) 
empowers the Corporation to carry out operations to this end. 

Thus, as indicated in your letter, the Commodity Credit Corporation 
Charter Act vests broad authority in the Corporation. Hence if, pur- 
suant to such authority, you determine, on behalf of the Corporation, 
that for the reasons set forth in your letter it is essential to the conduct 
of an effective tobacco export program that the export subsidy involved 
be paid on all tobacco exported after the date the program became 
operative notwithstanding that such exportation may have been made 
in fulfillment of a sales contract entered into prior to such date or 
that the tobacco exported may have been purchased by the exporter 
prior to such date for export, we will interpose no legal objection to 
the inclusion of such tobacco in the program. 
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July 1, 1965—June 30, 1966 


ABSENCES 
(See Leaves of Absence) 


ACCOUNTABLE OFFICERS 


Certifying officers. (See Certifying Officers) 
Physical losses, etc., of funds, vouchers, etc. 

Postmasters 

To require postmasters when qualified banks are unavailable to deposit 
funds in their custody in uninsured national or State banks without 


liability for loss of funds due to no fault or negligence on their part 
would contravene 39 U.S.C. 2209, which permits postmasters in their 
official capacity to deposit funds in unauthorized banks at their own 
risk, and as power to administer Federal statute and to prescribe rules 


and regulations to that end is not power to make law, rules and regu- 
lations must be in harmony with statute, therefore, it would not be 
proper for Postmaster General under 39 U.S.C. 501 to issue instruc- 
tions or regulation to require postmasters to use undesignated deposi- 
tories; however, postmasters may be advised that sec. 2403 provides 
means to relieve them from responsibility for loss of funds deposited 
in uninsured banks after investigation and determination by Postmaster 


General that loss was without negligence___._._......-_.-.---------- 


ACCOUNTANTS 


Hire 

Routine operations 

Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for 
sale by Forest Service, routine operation even though performed by 
persons of professional qualifications, may be authorized on temporary 
basis by Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 
(5 U.S.C. 574), without applying dollar limitation on hiring experts 
and consultants (5 U.S.C. 55a) prescribed in 1966 funds appropriated 
for Forest Service, and “labor-hour” type contract—a variant of time 
and materials contract—is permissible method of contracting for the 
professional services pursuant to sec. 1—3.406—2 of Federal Procurement 
Regs., and hourly billing rates for applied hours, plus travel and trans- 
portation expenses, subject to fixed-maximum limit, is practicable and 
feasible method to obtain desired end, contracting officer to determine 
reasonableness of billing rates and time spent on job_______-.--------- 
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ADMINISTRATIVE DETERMINATIONS Page 

Conclusiveness 

Contracts 

Disputes 

Determination of Army Board of Contract Appeals to uphold termi- 
nation for default of fixed-price negotiated supply contract for failure 
to meet highly sophisticated specifications of capabilities not pre- 
viously achieved—situation that is exception to rule that Govt. must 
stand behind its specifications—having been based on substantive 
evidence that supports record as whole, GAO is required to uphold de- 
cision of Board, evidence amply supporting conclusion contract was not 
awarded as “‘best efforts” contract nor was it in nature of research and 
development contract, and Board not having acted arbitrarily or capri- 
ciously, contractor assumed risk of inability to perform, that is that 
expenditure of time, effort, and money would not be reimbursable; 
therefore, circumstances providing no excuse for default, Board’s de- 
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AGRICULTURE DEPARTMENT 

Claims collection 

Waiver 

Collection of claims not warranted when amounts collected are not 
commensurate with total costs of effecting collection, rules may be pre- 
scribed to disregard collection of amounts of $3 or less, and amounts in 
excess of $3 but less than $10, with stated exceptions, to authorize 
Agricultural Stabilization and Conservation Service to waive collection 
action of claims generated incident to purchases of processed commodi- 
ties under 7 U.S.C. 612c and 42 U.S.C. 1755, due to short delivery, loss 
or damage in transit, and deficiencies in commodities discovered after 
delivery, and same authority may be extended to other agencies within 
Dept. of Agriculture, general increase in price and wage levels justifying 
increase in amounts of claims to be disregarded, and proposed instruc- 
tions satisfying intent of policy prescribed in GAO Manual For Guidance 
of Federal Agencies, Title 4, sec. 5040.30, regarding establishment of 
realistic points of diminishing returns for collection action by agency. 
Modifies 18 Comp. Gen. 838, and A-51623, B-3338, Mar. 26, 1941_-___- 553 
Milk indemnity payments 

Entitlement 

Indemnity payments under sec. 331(a), Economic Opportunity Act 
of 1964, 42 U.S.C. 2881(a), authorized to be made to dairy farmers 
who sustained losses due to removal from market of milk contaminated 
by residues of pesticides registered and approved for use by Federal 
Govt. are not precluded when through no fault of farmer milk is con- 
taminated by DDT originating in feed innocently purchased, DDT 
having been either applied by grower or having drifted to fields, benefits 
of sec. 331 not restricted to farmers using registered and approved pesti- 
cides, payment is not governed by identity of party using pesticide, and 
act being remedial, a liberal interpretation, consistent with congressional 
intent disclosed by legislative history, is warranted. 44 Comp. Gen. 
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AGRICULTURE DEPARTMENT—Continued 
Price-support programs 

Tobacco 

Subsidy on export shipments 

Program to promote exportation of tobacco by providing subsidy on 
kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being 
held by exporter for future shipment, in order to avoid imparing effec- 
tiveness of program due to cancellation of tobacco purchased for export 
well in advance of shipment under trade practice permitting buyer to 
terminate, upon notice, for any reason and at any time prior to accept- 
ance of tobacco and Commodity Credit Corporation authorized to 
stabilize, support, and protect farm income and prices may provide 
subsidy on all tobacco exported after date program becomes operative 
upon certification benefit of payment has been passed on to — 
ae Gir Ratan OF MONOD BONG so wok coo i ated dona deuskdus 

Wheat 

Quota penalties 
Refund 

Payment of wheat marketing quota penalties assessed under 7 U.S.C. 
1340(2) on production in excess of acreage allotments, where producer 
permitted to avoid or postpone payment by warehousing and depleting 
excess by future underplantings, violated regulations by depositing in 
escrow warehouse receipts on wheat purchased rather than stored with 
warehouse firm, then farm-storing excess under personal bond until 
sold to pay penalty, may be refunded upon determination by Secretary 
of Agriculture that producer was in substantial compliance with excess 
storage provisions of regulations implementing Agricultural Adjustment 
Act of 1938, as amended, 7 U.S.C. 1281 et seg., and that technical de- 
viations by producer did not violate purpose and intent of act to damage 
of Govt.; however, producer having sold excess wheat required to remain 
in storage until July 1, 1964 in May 1964, difference between higher sale 
price and July market price should be deducted from refund__-_------- 


ALASKA 


Transportation 

Alaska Steamship Company tenders 

Water-rail service 

Rejection by Military Sea Transportation Service of Alaska Steamship 
Company tenders offering rates for transportation of privately owned 
motor vehicles of military personnel from Seattle, Washington, to 
Anchorage, Alaska, by water-rail service is required in absence of statu- 
tory authority for use of water-rail service, legislative history of 10 
U.S.C. 2634, authority for shipment at Government expense of privately 
owned vehicle of member of uniformed services incident to permanent 
change of station and prescribing use of ‘privately owned American 
shipping services,’’ evidencing that other than water transportation 
for movement of privately owned vehicle for personal use of member 
or his dependents was not intended____._.........-.-.-------------- 
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ALLOWANCES 


Family. (See Family Allowances) 
Military personnel 

Station allowances. (See Station Allowances, military personnel) 
Quarters. (See Quarters Allowance) 


ANNUAL LEAVE 


(See Leaves of Absence, annual) 


APPOINTMENTS 


Acceptance requirement 
Holiday prior to first workday 
Appointment alone not establishing employment relationship, en- 

titlement of new appointee to compensation for holiday on which no 

service is performed dependent on whether at time of holiday appointee 
holds position with U.S. requires acceptance of appointment by verbal 
affirmation, taking oath of office, assumption of duties of position, or 
by some other overt act; therefore, under appointments effective Sun- 
day, day preceding holiday, appointees who do not report for duty or take 
oath of office until Tuesday following holiday may be paid for holiday 
if evidence establishes actual acceptance of appointment, either verbally 
or otherwise on Sunday, notwithstanding employee did not take oath 
of office and report for duty until Tuesday 

Military personnel 
Termination 

Women’s Army Corps 
Appointments prior to Dec. 6, 1941, in Women’s Army Corps origi- 
nating under Joint Resolution of Sept. 22, 1941, authorizing temporary 
appointment of officers in Army of U.S. without component, appoint- 
ments continued by act of July 1, 1943, establishing Corps in Army, 
and repealed by act of July 25, 1947, effective July 1, 1948, and extended 

1 year by Women’s Armed Services Integration Act of 1948, from date 

of enactment, June 12, 1948, act that established Corps in Regular 

Army, terminated June 12, 1949, suspended repeal provision becoming 

effective automatically, without reenactment expiration of extended 

period, and appointments made after Dec. 6, 1941 under Joint Resolu- 
tion that were not terminated by administrative action or some provision 
of law other than 1948 act continued in effect until Mar. 31, 1953 under 

act of Aug. 25, 1959 

Status 
Position nonexistent 
Employees who are appointed or promoted to positions which have 

not been authorized or established and therefore do not exist may not 

be regarded as in de facto status which arises by reason of erroneous 
appointments to existing positions and, therefore, such employees may 
not retain compensation received prior to discovery that appointment 
to nonexisting position had been made 


APPROPRIATIONS 


Adjustment 

Special funds 

Amount of charges collected from licensees and others benefiting 
from headwater improvements and reservoirs constructed by U.S. under 
sec. 10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited 
as miscellaneous receipts in ‘2461 Licensee Benefit Charges,” for credit 
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e APPROPRIATIONS—Continued 
Adjustment—Continued 

Special funds—Continued 
under sec. 17(a) to special fund appropriation account 96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Waters,”’ for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, 
as well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘Reclamation 
Fund” of moneys received in connection with Bureau projects super- 
seding conflicting provisions in 1935 act, Bureau’s share however subject 
to annual appropriation, and adjustment of deposits in ‘‘2461”’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
ae Fen. Bees, Eve 7; Gib GENE nas 6 a on eo SS 724 
Anti-Deficiency Act. (See Appropriations, deficiencies, Anti-Deficiency 

Act) 
Augmentation 

Related activities of agencies 

Corregidor-Bataan Memorial 

Although functions of Corregidor-Bataan Memorial Commission and 
Veterans Administration are interwoven in carrying out act of Aug. 3, 
1953, as amended (36 U.S.C. 426), to establish World War II Memorial 
on Corregidor Island, Republic of Philippines, money for travel of staff 
members may not be made available to Commission from current no- 
year funds to Administration for construction of memorial, provided 
in act of June 28, 1965, also authorizing 1966 fiscal year funds to Com- 
mission for salary and expenses, two appropriations while involving 
same project are nevertheless separate and distinct and, therefore, 
fiscal year appropriation to Commission for necessary expenses may not 
be augmented to provide for travel of staff members by allocation of 
funds from related appropriation to Veterans Administration for con- 
RMT OT Is oe os ess Sh das si cckn Fone bauk seek 255 
Authorization 

Programs, etc., without authorization 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be in- 
stalled in space leased in shopping centers, lobbies, airport terminals, 
and railroad stations at nominal rentals under agreements cancelable 
upon 30 days notice, offering unattended service 24 hours a day, 7 days 
a week is neither public building nor public improvement within mean- 
ing of 3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation 
for its procurement is not required, in view of fact unit, a complex, 
versatile machine consisting of a core, integral component of unit, that 
provides support and security protection for specialized operating 
equipment is, because of its flexible characteristics, neither regarded 
as building nor construed to be an improvement, term used primarily 
wae as 6 es nS... 5 5. oh os eee eae 525 

Specific pur pose 

Approval prior to appropriation availability 

Purchase of sponsorship membership in amount of $3,000 in Third 
International Congress of Nephrology, meeting to exchange scientific 
knowledge, by Veterans Admin. Dept. of Medicine and Surgery to 
further research functions authorized in 38 U.S.C. 4101, may not be 
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APPROPRIATIONS—Continued 


Authorization—Continued 

Specific purpose—Continued 

Approval prior to appropriation availability—Continued 

considered valid expenditure that is chargeable to funds appropriated 
to Dept. for research, absent congressional approval, and conference 
scheduled for Sept. 1966, time permits disclosure of proposed member- 
ship purchase, request for funds, and obtaining of acquiescence of 
Congress to sponsoring support membership--_-_-_-._.--.--.---------- 
Availability 

Glasses 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capabil- 
ities of employees and are of no personal use to employees outside work- 
ing hours meet two criteria for use of appropriated funds for purchases 
of personal equipment on basis that glasses are necessary to accomplish- 
ment of purpose for which appropriation is made and that they are not 
equipment employee could reasonably be required to furnish as part of 
personal equipment to perform duties of position, and, therefore, both 
cost of special clinical eye examinations for special glasses and pre- 
scription filter glasses may be paid from appropriations for surveys, 
investigations and research of Geological Survey-_-..----.-.---------- 

Plaques 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administra- 
tive determination, evidenced on voucher to be certified, that payment 
is necessary to effective accomplishment of purpose for which plaque 
was purchased—furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of “‘ex- 
penses necessary” for State and private forestry cooperation as those 
words are used in appropriation proposed to be charged with payment; 
however, such expenditures in future should have authority and sanc- 
ined naacrtde nb idadl kein eneen nen cbewe wae 
Deficiencies 

Anti-Deficiency Act 

Expenditures beyond administrative control 

Pending development of budget procedures for handling obligations 
arising when employees involuntarily separated from service become 
entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed l-year’s pay at rate received at time of 
separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 
‘necessary’? expenses against available funds appropriated for 1966 
fiscal year agency operations, action of termination giving rise to obliga- 
tion for full amount of entitlement, even though employee may be re- 
hired before expiration of severance pay pay-out period, and fact that 
sufficient funds are not available in fiscal year 1966 for severance pay 
obligations does not unequivocally necessitate delay of warranted em- 
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APPROPRIATIONS—Continued 


Deficiencies—Continued 

Anti-Deficiency Act—Continued 

Expenditures beyond administrative control—Continued 

ployee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are béyond administrative control___-..---- 
Disaster relief. (See States, Federal aid, grants, etc., disaster relief) 
Federal aid to States. (See States, Federal aid, grants, etc.) 
Fiscal year 

Availability beyond 

Authorization v. appropriation 

Exception of loans prescribed by Urban Mass Transportation Act of 
1964 from authority in sec. 9(e) of act (49 U.S.C. 1608(e)), providing 
that funds appropriated to carry out functions of act shall remain avail- 
able until expended, other than funds for administrative expenses, does 
not make funds for loans provided in fiscal year appropriation acts sub- 
ject to fiscal year limitation, exclusion premised on use of Treasury 
borrowings having no bearing on period of appropriation availability, 
and rule that appropriation language referring to authorization act 
making appropriations available for longer than 1 year operates to 
incorporate provisions of authorizing act into appropriation overcoming 
implication of fiscal year availability deriving from enacting clause of 
regular annual appropriation act and meeting requirements of 31 U.S.C. 
718, precluding construction of appropriation as available continuously 
without reference to fiscal year unless appropriation extends availability - 

Funds for “Open Space Land Grants’ provided by Independent 
Offices Appropriation Act, 1966, where Supplemental Appropriation 
Act, 1966, authorizes “additional amount” for program “to remain avail- 
able until expended,” and appropriation authority in sec. 702(b) of 
Housing Act, 1961, provides that appropriated funds shall be avail- 
able until expended, may not be established on ‘‘no-year’’ basis, neither 
supplemental appropriation reaffirming congressional intent expressed 
in Housing Act, nor regular appropriation containing tie-in language 
with authorizing act to satisfy requirements of 31 U.S.C. 718 providing 
that no specific or indefinite appropriation in regular annual appro- 
priation act shall be construed to be permanent or available continuously 
without reference to fiscal year, with certain named exceptions, unless 
expressly so provided; therefore, effect of wording “additional” and 
“to remain available until expended’’ in Supplemental Appropriation 
Act does not operate to amend status of fiscal year funds provided for 
“Open Space Land Grants’? by Independent Offices Appropriation Act, 


Provision under heading “Federal Home Loan Bank Board” in 
Second Supplemental Appropriation Act, 1966, providing that $13,155,000 
made available in Independent Offices Appropriation Act, 1966, 
for nonadministrative expenses of supervising and examining Federal 
and State chartered banks during fiscal year 1966 shall include non- 
administrative expenses not to exceed $500,000 to conduct special 
studies of any time duration but not beyond Dec. 31, 1968 of savings 
and loan industry had effect of making $500,000 for special studies 
available for obligation after 1966, subject to Dec. 31, 1968 time limi- 
tation, out of $13,155,000 appropriated to Board for fiscal year 1966 
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APPROPRIATIONS—Continued 


Fiscal year—Continued 

Availability beyond—Continued 

Authorization v. appropriation—Continued 

nonadministrative expenses, expenditures for special studies to be 
limited to amount provided, and dollar limitation under Independent 
Offices Appropriation Act, 1966, to be applicable to study provision- - _- 
Obligation 

Definite commitment 

Reservation in program and project loan agreements for suspension 
or termination of assistance to foreign country and for diversion of 
title to goods in transit from borrowing country to Agency for Inter- 
national Development, Agency to assume cost of diversion and to 
idemnify suppliers or carriers, is within contemplation of Foreign Assis- 
tance Act of 1961, and is an appropriate means for assuring compliance 
with purposes of act, and expenses of any diversion that are of general 
administrative nature should be charged to administrative expense 
limitations, leaving for charge to loan accounts expenses that have 
direct connection with execution of diversion, and when maximum 
contingent liability incident to indemnification agreements and charge- 
able to loan accounts is subject to reasonable determination the pro- 
hibition against establishing indeterminate amounts is overcome, and 
any reserve or obligation established to assure availability of funds 
for idemnification liability should be sufficient to avoid violation of 
OIG ON sai didi etic cae ccwces Jin Pate in oe teeaadee wes 

Severance pay to civilian employees 

Pending development of budget procedures for handling obligations 
arising when employees involuntarily separated from service become 
entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed l-year’s pay at rate received at time 
of separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 
‘necessary’? expenses against available funds appropriated for 1966 
fiscal year agency operations, action of termination giving rise to obli- 
gation for full amount of entitlement, even though employee may be 
rehired before expiration of severance pay pay-out period, and fact 
that sufficient funds are not available in fiscal year 1966 for severance 
pay obligations does not unequivocally necessitate delay of warranted 
employee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are beyond administrative control_._...__---- 

Subsequent appropriation availability 

Where original application for construction of ‘‘collegiate’’ school of 
nursing is filed under Health Professions Educational Assistance Act 
of 1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging ‘collegiate’ facilities program—and avail- 
ability of 1966 grant funds, but construction began prior to fund avail- 
ability, rule against ‘‘retroactive” participation in construction started 
prior to availability of appropriation under enabling legislation does 
not apply and Govt. may share in entire cost of construction project, 
and two collegiate training facilities programs, pre-existing one under 
1963 act and one authorized by Nurse Training Act of 1964, eligible 
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APPROPRIATIONS—Continued 


Obligation—Continued 

Subsequent appropriation availability—Continued 
for assistance under both 1963 and 1964 acts, being for all practical 
purposes substantially same program, grant based on Federal share of 
entire cost to construct space for new collegiate nursing program may 
be awarded upon approval of application previously received_--_------- 

Grant on basis of filing of original application under Health Profes- 
sions Educational Assistance Act of 1963, for construction of nurse 
training facility to include ‘‘collegiate” training space, program author- 
ized by 1963 act, as well as ‘“‘associate degree” training space, subse- 
quently authorized in Nurse Training Act of 1964, and refiled subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but prior to appropria- 
tion availability, is prohibited by rule against ‘‘retroactive’”’ participation 
in construction, as “associate degree” training program authorized in 
1964 act is not extension of pre-existing program that involves transition 
from old to new program; however, although Govt. may not share in 
entire cost of construction program, participation to extent of work 
to be completed after date of new application, filed subsequent tv 
availability of funds, is proper, term “construction” in 1964 act including 
IT GE CRRII T aaiiess 5 oc he saw es cdc wecccncaws 
Presentation of projects to Congress 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administra- 
tive determination, evidenced on voucher to be certified, that payment 
is necessary to effective accomplishment of purpose for which plaque 
was purchased—furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of 
“expenses necessary” for State and private forestry cooperation as those 
words are used in appropriation proposed to be charged with payment; 
however, such expenditures in future should have authority and sanc- 
er I as So aan canon aw tdceeieaaaoaweeeeeeeeaees 
Reimbursement 

Disaster relief 

Permanent v. temporary facilities 

Cost of repairing school facilities damaged in Sept. 1965 major disaster 
under Pub. L. 81-875, as amended, which authorizes emergency repair 
and temporary replacement of public facilities to States and local 
governments damaged or destroyed in major disasters, may not ‘be 
reimbursed to Office of Emergency Planning by Office of Education 
under Pub. L. 89-313, enacted Nov. 1, 1965, and authorizing financial 
assistance after Aug. 30, 1965 to educational agencies for permanent 
restoration and replacement of public elementary or secondary school 
facilities destroyed or seriously damaged in major disaster, 1965 act 
prescribing assistance for permanent rather than temporary facilities 
and not providing for reimbursement of aid furnished by Office of 
Emergency Planning prior to its enactment, and while school districts 
after Aug. 30, 1965 are eligible for broadened assistance of 1965 act, 
compliance with prerequisite conditions must first be determined by 
URINE 68 TUN a ieicncnccncsascwccccasnsceccexessasen 
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APPROPRIATIONS—Continued 
Specific v. general 

Postal automated units acquisition 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be installed 
in space leased in shopping centers, lobbies, airport terminals, and 
railroad stations at nominal rentals under agreements cancelable upon 
30 days notice, offering unattended service 24 hours a day, 7 days a week 
is neither public building nor public improvement within meaning of 
3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation for its 
procurement is not required, in view of fact unit, a complex, versatile 
machine consisting of a core, integral component of unit, that provides 
support and security protection for specialized operating equipment is, 
because of its flexible characteristics, neither regarded as building nor 
construed to-be an improvement, term used primarily with reference 
RI lcEG re cate btesd Me tesuSinecscs J uwewsesekitee 
Veterans Administration 

Limitations 

Hospitalization, etc., limited to veterans 
Doctors’ voluntary services in Vietnam 

Granting of special leaves of absence with pay to Veterans Admin- 
istration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Vietnam under 
People-to-People Health Foundation, which is funded in part by Agency 
for International Development, would entail use of appropriations for hos- 
pitalization and examination of persons not entitled to benefits under 


laws relating to veterans contrary to prohibition in 1966 fiscal year appro- 
priations for Veterans Administration and, therefore, while authority 
of administrator to prescribe regulations for leave for doctors is broad, 
use of appropriations to pay salaries of doctors during such leaves of 
absence while serving in civilian hospitals in Vietnam is not authorized_ 


AWARDS 


Recognition of State cooperation. (See States, awards, recognition of 
cooperation) 


BANKRUPTCY 


Government debtors 

Set-off 

Pay of military personnel 

Deductions from pay of enlisted member of uniformed services with- 
out his consent after he had filed petition in bankruptcy listing his 
debt to Govt. for excess cost of shipping house trailer on his schedule 
of debts were improper in view of pending bankruptcy proceedings, 
which later terminated in discharge providing legal protection for 
bankrupt against any action to recover debt, and amount collected 
from member, subsequently discharged under other than honorable 
conditions for failure to pay just debts, should be refunded to him, and 
upon final audit of member’s account through date of discharge, although 
no right of set-off exists to recover excess cost of shipping house trailer, 
discharge in bankruptcy protecting bankrupt from recovery of indebt- 
edness, a debt to Govt. incurred after filing of bankruptcy proceedings 
and not included in: discharge may be collected by set-off against final 
account, bankruptcy proceedings having no bearing on liquidation of 
subsequent debts 
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age BANERUPTCY—Continued Page 
Referees 
Retired mi‘itary personnel 
Reservists 
In view of fact that pursuant to 5 U.S.C. 30r(d) when reservist is 
not on active duty, or when he is on active duty for training, he is 
not considered to be officer or employee of U.S. or person holding office 
of trust or profit and that he is authorized under sec. 30r(c) to accept 
civilian position and receive both civilian salary and retired pay, em- 
ployment of naval reservist as full-time referee in bankruptcy is not 
prohibited by 11 U.S.C. 63(2), which provides that persons holding any 
office of profit or emolument under laws of U.S. or of any State shall be 
ineligible to serve as full-time referee in bankruptcy, and reservist upon 
appointment as referee may receive civilian salary of that position and 
in addition retired pay authorized by 10 U.S.C. 1331___.____--_____- 405 
25 BIDDERS 
Invitation right 
Negotiated procurement 
Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved por- 
tion of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces deter- 
mination of responsibility that is not within scope of contracting officer’s 
authority, gives appearance of boycott, and tends to undermine pur- 
poses behind 15 U.S.C. 637(b)(7), empowering Administrator of Small 
Business Admin. to conclusively certify to capacity and credit of small 
business concern to perform specific Govt. contract, and in procuring 
future requirements, company should be solicited for proposals, and in 
96 event time does not permit referral to SBA, contracting officer has 
authority to execute certificate described in par. 1-705.4(c) (iv) of Armed 
III BI a datcncvedsndccnntnsdueswmnsenuniesenninn 642 
Qualifications 
Experience 
Responsibility v. responsiveness 
Under invitation for bids to furnish highly specialized and complex 
radar devices, requiring extensive period of technical development, 
preproduction preparation and testing, and evidence of bidder ability 
and capacity to perform, failure of low bidder to meet literal experience 
qualification of invitation does not require bid rejection where pre- 
award survey evidences low bidder is qualified to perform on basis of 
management and labor capabilities, including pool of high level engineer- 
ing and scientific personnel, physical facilities, past and present contrac- 
tual performance and existing backlog, production and quality control, 
and delivery ability, determination that is not controverted by bid 
evaluation report of bidder nonresponsiveness for failing to meet literal 
experience requirements of invitation—matter of responsibility—there- 
fore, notwithstanding scope of administrative discretion in determining 
bidder responsibility, absent factual information to controvert pre- 
award survey of bidder responsibility, low bid should be considered for 
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BIDDERS—Continued Page 
Qualifications—Continued 
Preaward surveys 
Adequacy 
Notwithstanding preaward survey was hastily prepared, award of 
contract on basis that current production under existing contract for 
item identical to one to be procured is satisfactory and that deliveries 
were on schedule at date of award was proper, and contracting officer 
having benefit of preaward survey, as well as knowledge that contractor 
was current in his deliveries on earlier contract, exercised reasonable 
prudence in making award, and possibility that contractor may be unable 
to meet delivery commitments on earlier contract, having diverted DMS 
priority orders to new contract constitutes no basis to disturb award 
proper when made-_-_-_------ iia eine Dee Mik Ss oh in ewe ile were 742 
Right to award 
Prior successful bidder 
Fact that item previously furnished is acceptable and has proven 
itself does not mean that procuring agency cannot in its discretion 
substitute another type item believed to satisfy invitation requirements, 
and when agency so exercises its discretion, prior supplier has no grounds 
for objection merely because procuring of new product raises some 
possibility of future disagreement between Govt. and successful bidder, 
and although procuring new item in lieu of proven article increases risk 
of disagreement between Govt. and contractor, it is risk which Govt. 
must assume to foster competition and spur development of new and 
esi isn hate a eres Benes 815 
Small business concerns. (See Contracts, awards, small business 
concerns) 
BIDS 
Acceptance time limitation 
Refusal to extend 
Contract award to bidder who refused to extend his offer beyond original 
acceptance period stated in bid submitted under second step of two-step 
procurement on basis that subcontractors and vendors were not com- 
mitted beyond that time would not be binding on offeror, and such award 
amounting to counteroffer which gives bidder option to accept or refuse, 
contrary to principles of competitive bidding, precludes consideration 
of bid after expiration of bid acceptance period___._........-.------- 613 
Addenda: acknowledgment. (Sze Contracts, specifications, failure to 
furnish something required, addenda acknowledgment) 
Alternative 
Acceptability 
Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 
processing and programming services at fixed, reduced price in amount 
less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of 
offeror been lowest received because reduction was conditioned upon 
reduction in required services; however, should alternative method pro- 
posed meet needs of Govt., determination should be made whether 
resolicitation of procurement would be practicable and would result in 
substantial reduction in price, but in event of negative determination, 








ie 


INDEX DIGEST 


BIDs—Continued 
Alternative—Continued 

Acceptability—Continued 
award of requirements contract to low bidder, found satisfactory in 
preaward survey, would not be prejudicial to other bidders, even though 
cost of changing contractors—highly speculative factor that was not 
provided in invitation—was not included in evaluation of bids_____.--- 
Ambiguous 

Discrepancy between words and figures 

Discrepancies between written words and figures inserted in unit 
column in two alternate bids on pipe to be furnished under invitation for 
bridge construction and providing that “in case of variation, prices 
written in words shall govern,’’ where written figures exceed by 1,000 
times normal cost reflected in other bids received and prior contracts, 
may be viewed as clerical errors and not ambiguities contemplated by 
invitation, bid itself ascertaining intended bid prices, that is, written 
words were patently in error and written figures constituted bid intended, 
situation contemplated by par. 2-406.2, Armed Services Procurement 
Reg. and sec. 1—2.406-2, Federal Procurement Regs., and workpapers 
establishing figures and not words were intended bid price, bid is re- 
sponsive and may be considered in making award___..........------- 
Bid shopping. (See Contracts, subcontracts, bid shopping) 
Bonds. (See Bonds, bids) 
Brand name or equal. (See Contracts, specifications, restrictive, par- 

ticular make) 
Buy American Act 

Foreign product determination i 

Steel reinforcing bars used in large concrete structures when manu- 
factured in U.S. by Canadian contractor from steel ingots imported from 
Canada, first into billets then into bars, are end product of domestic 
origin under Buy American Act, 41 U.S.C. 10(a)—-(d), notwithstanding 
customary method of producing billets in Canada is continuous process 
from raw material through ingot stage into billet as end product, and 
ingot, end product of Canadian manufacturing process, undergoing 
substantial physical changes during conversion in U.S. into billets is 
component of reinforcing bars, and two manufacturing processes taking 
place in U.S., bars are of domestic origin, meeting description in subparts 
1-6.1 and 1-6.2 of Federal Procurement Regs. that end product is 
domestic in origin if manufactured in U.S. and cost of components 
manufactured in U.S. exceeds 50 percent of cost of all its components -- 
Competitive system ‘ 

Agents of Government 

Conformability with Government bidding methods 

The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contribu- 
tions and to construct Center for Institution, an ‘Executive agency” 
subject to Federal Property and Administrative Services Act of 1949, 
requires GSA as agent to construct Center in accordance with 1949 act, 
notwithstanding Board of Regents of Smithsonian, operating with 
trust funds, is exempt from statutes applicable to Govt. buildings, con- 
struction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
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BIDs—Continued 


Competitive system—Continued 

Agents of Government—Continued 

Conformability with Government bidding methods—Continued 

impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 of 
Fed. Procurement Regs. upon joint determination by Board of Trustees 
and Administration that use of formal advertising is neither feasible 
OR Is Seicticimiwcawe tb eebenses dons docen cetss deeded 

Base bid and alternates 

Method of evaluation employed under invitation soliciting base bid 
plus bid on each of five alternate items and providing for award of con- 
tract on base bid and any combination of alternate items to responsible 
bidder whose bid is most advantageous to Govt., price and other factors 
considered, is not improper, method, chosen because of fund limitation, 
having been utilized to maximize competition among alternates, and 
requirements that contracts for public work be let to lowest bidder are 
not violated when specifications are drawn for different work, bids are 
sought on different bases, and choice is not made by contracting officials 
EE OE Ge PI Oe CONG ino ica ok id Cun wba cecisedacassccaccse 

Broadening competition 

Award under 10 U.S.C. 2304(a)(11), negotiation of contracts for 
experimental, development, or research work, on basis of initial pro- 
posals, for training device to other than low offeror—contractor currently 
performing other phases of work but not given opportunity for negotia- 
tion and correction of technical deficiencies—where price differential 
was not taken into consideration, and award was upheld upon post 
award reevaluation, is not within contemplation of par. 3—-805.1(a)(v), 
Armed Services Procurement Reg., relaxing mandatory requirement for 
negotiation with all responsible offerors when acceptance of initial offer 
results in fair and reasonable prices, and notwithstanding par. 4-205.5 
that price is not controlling in selecting contractor for research and 
development, in disregarding substantial price differential in proposals, 
and in categorizing technical proposal of contractor performing related 
work as inferior rather than unacceptable, determination that would 
require notice pursuant to par. 3-508 to unsuccessful offeror, maximum 
competition prescribed in par. 3-101 was not obtained___._.-_.__---- 

Fact that item previously furnished is acceptable and has proven 
itself does not mean that procuring agency cannot in its discretion sub- 
stitute another type item believed to satisfy invitation requirements, 
and when agency so exercises its discretion, prior supplier has no grounds 
for objection merely because procuring of new product raises some 
possibility of future disagreement between Govt. and successful bidder, 
and although procuring new item in lieu of proven article increases risk 
of disagreement between Govt. and contractor, it is risk which Govt. 
must assume to foster competition and spur development of new and 
a ee I 5b SFE rik cere d awd kd cbiesweddsiancese 

*Catalogue’’ requirements contracts 

District of Columbia unsuccessful in drawing specifications, pro- 
curing, storing, and distributing low valued welfare items within frame- 
work of sec. 3709, R.S. (41 U.S.C. 5), use of “catalogue” requirements 
contract method of purchasing that limits bidding to firms able to 
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BIDS—Continued 

Competitive system—Continued 

“Catalogue” requirements contracts—Continued 
supply full line of items included in one or more of categories listed in 
invitation for bids, in lieu of semi-annual procurement method favoring 
small business— District is not subject to Small Business Act, 15 U.S.C. 
631—is not restrictive of competition and is in best interests of 
District, eliminating excessive costs of open-market purchases, storage, 
and surplus inventories; however, before entering into any future 
“catalogue” requirements contract, common basis for evaluating bids 
requires that specifications list quality of catalogue items, and that 
method of evaluation consider catalogue prices and not discounts 
offered, taking into account that contract prices are subject to increase 
WOR SINIIING: OF DOW CRIN noo okie ccc dcawecneusdebuaunnda 

Equal bidding basis for all bidders 

Where individual invitations are issued for coal, gas and oil fuels fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations 
defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing been authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its lega! effectiveness, invita- 
tions requesting bids on mutually exclusive alternates and evaluation 
of one alternate against other not violating competitive advertising 
statute, bidders under each invitation having been fully apprised of 
evaluation factors to be used and of results that might be obtained -_--- 

Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard to 
completion of contract, thereby obliging bidders to include in bid price 
amount to cover cost of services for entire repair period, when Govt. 
elects to maintain live ship and is not furnished services for full period, 
contractor benefits to extent of reduced cost and bidders uninformed 
of deviation of service period did not compete on common basis; there- 
fore, in future procurements shore service provision should be revised 
to assure Govt. services commensurate with payments, and even though 
ship was berthed in rented yard facilities and required services were not 
available at all times, contractor is considered responsible, as portable 
equipment, or extended services from other areas could have been 
brought in had Govt. requested services for duration of contract-_----- - 

Generally 

Qualifying rubber-stamped notation to effect bidder reserves right to 
modify bid prices if quantity to be awarded against.any item or any com- 
bination of items differs from quantities specified, placed opposite condi- 
tion in invitation providing that Govt. may accept any item or group of 
items of two major items and subitems being procured, and containing 
option for increased quantities, may not be interpreted as ‘‘all or none” 
bid entitling bidder, low on item 2, to award of both items, universality 
of qualifying notation failing to reserve to bidder right to modify prices 
should Govt. make separate awards of items 1 and 2, and reservation 
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BIDS—Continued 
Competitive system—Continued 

Generally—Continued 
precluding other than “all or none’’ award at variance with rule of com- 
petitive bidding under formally advertised procurement that bid prices 
may not be modified after bid opening, qualified bid may be withdrawn 
without prejudice to other bidders. ................---..----------- 

One bidder qualifying 

Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval re- 
quirement is not basis for holding specifications restrictive, or that be- 
cause only one firm could supply Govt.’s needs, spirit or letter of com- 
petitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement offi- 
cials, action taken will not be disturbed, and deviation from testing 
requirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 
De ii REC ae eR cea eateiddakadewcencatumes 

Preservation of system’s integrity 

In evaluation of bids under invitation for fabricated steel bridge com- 
ponents, for shipment f.o.b. origin, maximum shipping weight guaran- 
teed, to tentative destination, exact destination being unknown, proce- 
dure prescribed by par. 1-1305.5, Armed Services Procurement Reg., 
consideration after bid opening of “fabrication-in-transit”’ offer, proce- 
dure provided in par. 1—-1308, which is not required or implied by invita- 
tion, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid 
opening to reduce transportation costs by transferring transit credits 
available to bidder would be inconsistent with preservation and mainte- 
nance of integrity of competitive system and, although no impropriety 
occurred in evaluation of bids to negate validity of award made, to assure 
that Govt. receives benefit of available transit privileges in future pro- 
curements, issuance of instructions to that effect are recommended__-_-_- 

Two-step, etc., procurement 

Deviations 
Technical proposals 

Where contracting officer after opening of bids under second step of 
procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 
technical proposals solicited, acceptance after bid price disclosure, with 
or without price revision, of substitute item requiring clarification and 
revision in order to conform to specifications would not only afford low 
bidder an unfair advantage, prejudicial to other bidder, but would be 
contrary to two-step procurement procedure prescribed by paragraphs 
2-503.1 (d) and (e) of ASPR, which contemplating that not all technical 
proposals will be fully acceptable as originally submitted, permits 
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BIDS—Continued 
Competitive system—Continued 
Two-step, etc., procurement—Continued 
Deviations—Continued 
Technical proposals—Continued 
revision of technical proposals during first-step negotiations to make 
them acceptable prior to proceeding with second-step negotiations, and 
deviation affecting price, quality, or quantity is a major deviation 
SOUT ie SR nina kits icsnns cawkndcckansekdacesess 
Warranty clause 
Low bidder under two-step advertised invitation for bid prices on 
production and installation of Radar Collimation System, technically 
approved in first-step, who took exception to use of ‘“‘Correction of De- 
ficiencies” clause, authorized pursuant to par. 1-324.4, Armed Services 
Procurement Reg., seeking in effect unconditional first-year performance 
warranty, and who offered to negotiate equitable guaranty clause, 
submitted nonresponsive bid which inconsistent with invitation could 
not be evaluated on same basis as other bids received, and deficiency 
clause, although drawn in general terms, not including ‘‘damage’’ or 
“injury’’ caused by outside source, nor depriving contractor of pro- 
tection of disputes clause, is valid clause that was properly included 
in invitation for procurement considered supply in nature, first-step 
providing for technical proposals not beyond “state of the art,’’ and 
second for production and installation of System, and rejection of 
nonresponsive bid was, therefore, required____..._.__._-_-_---------- 
Small business concerns 
Controlling point in time for determining size status of concern 
bidding on total set-aside for small business where two-step formal 
advertising procedures authorized in par. 2-501 of Armed Services 
Procurement Reg. are utilized is date of award prescribed in par. 1-703(b) 
of regulation, two-step procurement regulation not precluding use 
of procedure in total small business set-aside, and providing for con- 
formity to technical requirements in step 1, reserving for step 2, de- 
termination of capacity and credit of acceptable offerors under step 1, 
along with price evaluation, and fact that size status of offeror submitting 
proposal in good faith, changed from “‘small’’ to “‘large’”’ business during 
protracted time interval between steps 1 and 2 is not sufficient to justify 
exception to rule that size status is for determination at time of award, 
otherwise, purpose of set-aside would be thwarted by awarding contract 
to other than small business concern 
Waiver of bid deviation 
Contract awarded under invitation for bids as second step of two-step 
procurement, step restricted to price competition, technical proposals 
having been accepted pursuant to first step of procurement, which 
provided that omission of bid prices or specific response such as ‘No 
charge”’ or ‘Included in Price of Items’’ opposite each data item meant 
item would be furnished as part of contract consideration, but low 
bidder entered ‘‘N/A’’ notation in price column of end item, is binding 
contract obliging contractor to furnish item as part of total bid price, 
low bid evidencing without reference to extraneous aids or explanation 
that bid price was not intended to be applicable to item, and, therefore, 
irregularity of ‘‘N/A’’ notation, neither affecting price, quantity, or 
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BIDs—Continued 

Competitive system—Continued 

Two-step, etc., procurement—Continued 

Waiver of bid deviation—Continued 

quality, nor giving contractor option to determine whether or not to 
furnish data item as part of total bid price, may be waived without 
prejudicing competitive rights of other bidders- ---------- ewndeceded 
Delivery provisions 

Inconsistent bid information 

Showing of place of manufacture other than f.o.b. transshipment 
port designated, information requested under two sections, identified 
as place of delivery and place for inspection and acceptance, of invitation 
requiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders ‘‘two bites at the apple” is applicable, for to permit 
bidder to explain information, proper when not inconsistent with 
reasonable interpretation of bid, would serve to undermine integrity 
and harm competitive bidding system, despite possibility of immediate 
ree eee GINO, 5s ce Verutbeccss Juedkdctncceuesstc cescelus 
Deviations from advertised specifications. (See Contracts, specifica- 

tions, deviations) 
Discarding all bids 

Nonresponsive bids as justification for negotiation 

Notwithstanding reliance on negotiating authority in 10 U.S.C. 
2304(a)(17) to restrict bidding to small business concerns, rules govern- 
ing formally advertised procurements are also for application in total 
small business set-asides, therefore, when use of small business re- 
stricted advertising procedure resulted in unreasonable bids, negotiation 
with only small business concern responding to invitation for bids to 
obtain reasonable prices was improper and invitation should be canceled, 
and time permitting, in absence of reasonable expectation that bids 
will be received from sufficient number of small business concerns to 
ensure reasonable prices, procurement should be advertised on un- 
RN i ooh ool ew isdenkaasece vase nheeeaew wae ee 

Readvertisement justification 

Expired wage rates 

Rejection of all bids for construction of transmission line and re- 
advertising specifications to include, pursuant to Davis-Bacon Act, 
40 U.S.C. 276a, modified wage rates of new determination containing 
rates identical to expired wage rates incorporated in initial specifica- 
tions—contract award having been delayed to secure certificate of 
competency on low bidder—was justified absent request to and grant 
by Secretary of Labor for extension of expired wage rate determi- 
nation in accordance with Dept. of Labor Regs. increasing effectiveness of 
wage rate determinations and establishing procedure for extension 
of determination after expiration, and automatic issuance of new wage 
rate determination embodying wages identical to expired rates that 
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BIDS—Continued 

Discarding all bids—Continued 

Readvertisement justification—Continued 

Expired wage rates—Continued 

had been included in initially advertised specifications, having neither 
revived nor extended expired wage rates, award on basis of specifications 
incorporating those rates would be improper-_--_-_---_.---------------- 

Reinstatement 

Low bidder under canceled invitation 

Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest re- 
sponsible bidder, ‘‘after-the-fact’’ technical evaluation of equipment 
offered by two low bidders under invitation which imposed no sample, 
testing, brand name, or descriptive literature requirements offering 
bidders no ‘“‘second chance”’ to qualify equipment, evaluation for purpose 
of judging merits of high bidder’s protest does not constitute preferential 
treatment, nor would it serve to reinstate defective invitation and, 
although, validity of specifications and responsiveness of bids should 
have been determined before any action was taken to proceed with 
award or cancel invitation, subsequent administrative determination 
of specification adequacy and bidder responsiveness is conclusive of 


Specifications defective 

Where -under invitation containing “brand name or equal’ clause 
prescribed by par. 1—1.307-6 of Federal Procurement Regs. equal bidders 
were confused in interpretation of main and required characteristics 
of brand name delineated in purchase description, detailed technical 
explanation, by reason of description in catalogue of brand name manu- 
facturer, low bidder, cancellation of invitation under criteria of par. 
1-2.404-1, should not be overturned on basis of subsequent doubts 
engendered and fostered by brand name bidder, in view of fact that 
correlation of purchase description and brand name catalogue required 
bidders to speculate on or interpolate purchase description to arrive 
at bid that could successfully weather technical evaluation; however, 
disputed technical aspects of purchase description should be resolved 
before readvertising procurement on brand name or equal basis- -- - - - -- 
Evaluation 

Aggregate v. separable items, prices, etc. 

Propriety 

Method of evaluation employed under invitation soliciting base bid 
plus bid on each of five alternate items and providing for award of con- 
tract on base bid and any combination of alternate items to responsible 
bidder whose bid is most advantageous to Govt., price and other factors 
considered, is not improper, method, chosen because of fund limitation, 
having been utilized to maximize competition among alternates, and 
requirements that contracts for public work be let to lowest bidder are 
not violated when specifications are drawn for different work, bids are 
sought on different bases, and choice is not made by contracting officials 
CIEE SNe fie ED GI cidioa nee ooo Seinen cccscncsceccauawes 
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BIDS—Continued 
Evaluation—Continued 
All or none 
Low bid quoting separate prices on each item of two lots of aerial 
photographic services to be furnished under invitation providing for 
award by lots or combination of lots, bids to be considered on both 
individual lots basis or on “all or none”’ basis, which in accompanying 
letter reserved right, not to be construed as mandatory, to accept “‘all 
or none’”’ award, is not precluded from consideration for award, reserva- 
tion not constituting option to accept or reject award on either lot by 
lot basis or ‘“‘all or none’”’ basis, separate prices submitted being firm bid 
that could give low bidder option only in event one lot was awarded; 
therefore, bid on each of two lots, both of which are to be awarded, low 
whether considered on “‘all or none’’ or lot by lot basis and giving bidder 
no option to refuse award may be considered for award of both lots of 
Qualified bid. (See Bids, qualified, all or none) 
Alternate bases 
Failure to bid on all bases 
Bidder who failed to bid on one of three alternates covering types of 
pipe to be furnished under invitation for bridge coastruction, where no 
preference is expressed giving bidders opportunity to bid on pipe that 
would result in lowest cost and contracting agency an option to accept 
or reject bid, has submitted responsive bid, contracting agency having 
determined its best interest will be served by making award on items bid 
upon rather than alternate omitted, any type pipe meeting needs of 
agency; however, although bidder is responsive when bidding on at least 
one alternate where no preference is expressed, there is risk of being 
nonresponsive should an alternate not bid upon be selected 
Propriety of evaluation 
Where individual invitations are issued for coal, gas and oil fuels, fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept. of Defense Dir. No. 7420.1, does not render bid evaluations defec- 
tive or improper as not affording equality of competition with bids solicited 


under other fuel invitations, even though had stock fund financing been 
authorized and contract awarded, subjecting contract to stock fund 


procedures would not disturb its legal effectiveness, invitations requesting 
bids on mutually exclusive alternates and evaluation of one alternate 
against other not violating competitive advertising statute, bidders under 
each invitation having been fully apprised of evaluation factors to be 


used and of results that might be obtained 
Delivery provisions 


Freight rates 
‘‘Fabrication-in-transit’’ privileges 
In evaluation of bids under invitation for fabricated steel bridge 
components, for shipment f.o.b. origin, maximum shipping weight 
guaranteed, to tentative destination, exact destination being unknown, 
procedure prescribed by par. 1—1305.5, Armed Services Procurement 
Reg., consideration after bid opening of ‘‘fabrication-in-transit’’ offer, 
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BIDS—Continued 
Evaluation—Continued 
Delivery provisions—Continued 
Freight rates—Continued 
“Fabrication-in-transit” privileges—Continued 
procedure provided in par. 1-1308, which is not required or implied by 
invitation, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid open- 
ing to reduce transportation costs by transferring transit credits available 
to bidder would be inconsistent with preservation and maintenance of 
integrity of competitive system and, although no impropriety occurred in 
evaluation of bids to negate validity of award made, to assure that 
Govt. receives benefit of available transit privileges in future procure- 
ments, issuance of instructions to that effect are recommended --_-_----_- 
Information 
After bid opening but prior to award 
Although communications received from bidder after opening of bids 
offering pursuant to par. 1-1308, Armed Services Procurement Reg., 
“fabrication-in-transit’”’ privileges may be construed as protest made 
prior to award against use of local freight rates in evaluation of bids, 
basis of protest having been considered prior to award in evaluation of 
freight costs and in determination that transit credits accruing to 
fabricator of steel may not properly be used in computing transportation 
costs to Govt., matter was “resolved” prior to award within contem- 
plation of par. 2-407.9, and cancellation of contract awarded is neither 
A GN POR ea ec ahi Sak eh a eeesene 
Priority rated orders diverted to meet 
Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 


axle assemblies under prior contract for identical item—diversion that . 


will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating 
required on current procurement had not been assigned at time of 
‘diversion, implementing regulations promulgated by Business and 
Defense Services Admin. authorizing rescheduling of deliveries under 
DMS ratings to meet emergency needs and prescribing in sec. 17(a) for 


use or disposition of material obtained under rated order that is sus- 
ceptible to interpretation that rated order may be diverted for use for 


same purpose under any contract contractor has with Govt., and any 
possible violation of regulations is for resolution by BDSA or contracting 
CI a iid a eR Re ce Rhode d dddtidde entered euneesdade teen 
Factors other than price 
Cost of changing contractors 
Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 


processing and programming services at fixed, reduced price in amount 


less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of offeror 
been lowest received because reduction was conditioned upon reduction 
in required services; however, should alternative method proposed meet 
needs of Govt., determination should be made whether resolicitation of 


procurement would be practicable and would result in substantial 


877 


Page 


436 


436 


742 








878 INDEX DIGEST 


BIDS—Continued Page 
Evaluation—Continued 


Factors other than price—Continued 
Cost of changing contractors—Continued 


reduction in price, but in event of negative determination, award of 
requirements contract to low bidder, found satisfactory in preaward 
survey, would not be prejudicial to other bidders, even though cost of 


changing contractors—highly speculative factor that was not provided 


in invitation—was not included in evaluation of bids...............-- 433 


Intangible economic costs 
In evaluation of bid to furnish gas fuel to replace use of coal, railroad 
revenue losses due to diminution of coal traffic, additional unemployment. 
benefit costs to Federal Govt., and adverse economic impact of ga» 


contract on Siate Govt. are not pertinent factors for consideration in 


determining award most advantageous to U.S., price and other factors 
considered, and although costs over and above bid prices may be con- 
sidered when amount is ascertainable with reasonable certainty, under 
Armed Services Procurement Act (10 U.S.C. 2305(c)), establishing 
standard for making award of contract, imposition of intangible cost 
factors to reflect economic changes that possibly might result from 
EI ORD CIs Ske k is kom aacmenetncKedcs 59 
Patent infringement liability 

Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability in 
accordance with 10 U.S.C. 2305(c), providing for consideration of ‘‘price 
and other factors” in ascertaining low bid, does not invalidate invitation 
for in addition to absence of patent indemnity provision contributing to 
reduction in price, end product, including ‘‘basic circuitry’’ of equip- 
ment—component of end product on which Govt. has royalty-free 
license—having been developed for military use, par. 9-103, Armed 
Services Procurement Reg., prescribing patent indemnity coverage for 
supplies sold or offered for sale to public in commercial market, has no 
application, and matter of patent infringement is for resolution by Court 
of Claims as provided by 28 U.S.C. 1498, except when administratively 
sotto’ pursuant te 10 7.BiC, Bobbin. ocw ic nccsiccnicccdcecsncccccs 13 

Government equipment, etc. 

Use authorization 

Although bidder subsequent to bid opening is granted permission for 
rent-free use of Govt-owned property in its possession, rental equivalent 
or rent charge to be considered in bid evaluation, failure to comply with 
invitation requirement for submission prior to bid opening of written 
authorization for use of property from contracting officer having cog- 
nizance of property may not be waived as minor deviation under author- 
ity of par. 2-405 of Armed Services Procurement Reg., use of Govt-owned 
property in performance of contract materially affecting contract price, 
and bidder unable to furnish exact data on property proposed to be used 
has submitted nonresponsive bid that should be rejected, and prior 
written use approval affording some safeguard against possible abuses by 
bidders having Govt. property, requirement for pre-existing written 
authorization is justified and is reasonable__................--------- 572 

Low bids on two procurement lots to be purchased separately, one 
bidder representing Govt-owned facilities would be used, but failing to 
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BIDS—Continued 


Evaluation—Continued 
Government equipment, etce.—Continued 
Use authorization—Continued 


furnish written use authorization required under invitation, and other 
bidder not indicating use of Govt. facilities, may be accepted without 
prejudice to only other bidder, who also did not furnish use authorization, 


bidders not indicating use of Govt. facilities although technically not 


required to furnish use authorization, unable to accomplish contract 


without employing manufacturers making use of Govt. facilities, could 
not accurately represent Govt. facilities would not be used, and all 
bidders equally deficient in not having furnished authorization to use 
Govt-furnished property, low bid on each procurement lot may be 
accepted as no bidder should be allowed to circumvent obvious require- 
ment for advance use authorization by indicating none is required__---- 
Negotiation 
Factors other than price 
Propriety 
Under request for proposals soliciting offers for research and develop- 
ment on equipment in accordance with purchase description that invited 
proposals deviating from design of “preliminary engineering’ model, 
fact that low bidder on procurement negotiated pursuant to 10 U.S.C. 
2304(a)(11) met minimum requirements of purchase description but 
cost negotiations were conducted solely with second low bidder offering 
superior product does not convert competitive procurement to sole 
source procurement that was without higher authority approval, and 
second low bidder, firm permitted by RFP to deviate from design of 
preliminary model, responsive to performance characteristics of model, 
as well as technical requirements of purchase description, having offered 
superior product that demonstrated understanding of problem and 
scope of project, meaningful negotiations could only be conducted with 
that firm, and contract award pursuant to those negotiations was proper _ 
Options 
Bid reservation not an option 
Low bid quoting separate prices on each item of two lots of aerial 
photographic services to be furnished under invitation providing for 
award by lots or combination of lots, bids to be considered on both 
individual lots basis or on “all or none’’ basis, which in accompanying 
letter reserved right, not to be construed as mandatory, to accept ‘‘all 
or none”’ award, is not precluded from consideration for award, reserva- 
tion not constituting option to accept or reject award on either lot by 
lot basis or “‘all or none’’ basis, separate prices submitted being firm bid 
that could give low bidder option only in event one lot was awarded; 
therefore, bid on each of two lots, both of which are to be awarded, 
low whether considered on “all or none’’ or lot by lot basis and giving 
bidder no option to refuse award may be considered for award of both 
PIE dice a iesietee oe Ae cadens SadiinncncaoeueaseNan 
Qualified bids. (See Bids, qualified) 
Savings to Government 
Trade-in-allowance 
Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equipment 
to be purchased, or to submit cash bid, independent of trade-in-offer, on 
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BIDS—Continued 
Evaluation—Continued 

Savings to Government—Continued 

Trade-in-allowance—Continued 

used equipment, where acceptance of guaranteed price made after bid 
opening for used equipment if placed on sale would make bid lowest 
received, was properly rejected, no cash bid having been received, use 
of trade-in-method for disposal of used property, pursuant to regulations 
issued under sec. 201(c) of Federal Property and Administrative Services 
Act of 1949, obtains greater net return, and on basis of guarantee of 
fixed amount upon sale of equipment, bid may not be reevaluated after 
bid opening, guarantee constituting offer tendered after bid opening, 
acceptance in effect would permit submission of second bid after dis- 
closure of all bid prices contrary to well-established principles governing 
RAR PRIN os 6 He ee tenwewn ecceuebbei aces ne luwce 
Failure to furnish something required. (See Contracts, specifications, 

failure to furnish something required). 
Late 

Agency responsibility 

Notwithstanding late delivery to procurement office of proposal under 
Letter Request for Technical Proposals of first step of two-step procure- 
ment, directed to designated officer bearing required information, and 
timely delivered by air freight to shipping and receiving area of installa- 
tion, letter request failing to furnish procurement office information, 
proposal should not be rejected and proposer may be afforded opportunity 
to bid on second phase of procurement, strict cutoff date for acceptance 
of proposal not being warranted in view of fact proposal was addressed 
in conformity with letter request, proposals received containing no 
prices could not become binding contracts by acceptance, no public 
opening intended, proposals remained in sole knowledge of Govt. and 
individual proposers, and no delay or interference had occurred in 
orderly and expeditious evaluation of proposals for technical merit 

Invitation mailing requirements 

Notice 

High bid on surplus apartments offered for sale pursuant to sec. 604(g), 
National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 
delayed in mails through no fault of bidder and delivered after bid 
opening was rejected for not having been sent by certified or registered 
mail pursuant to sec. 1-2.303, Federal Procurement Regs., may be con- 
sidered for award, invitation for bids having failed to inform bidders of 
certified or registered mail requirement, and although Federal Housing 
Admin. usually complies with regulations implementing Federal Property 
and Administrative Services Act, unless compliance would impair or 
affect specific programs, appropriate regulation (Federal Property 
Management) prescribing no procedure for handling late bids in the 
disposal of real property, and absent regulation requiring compliance 
with competitive bidding, invitation for bids for sale of surplus real 
property should inform prospective bidders that bids will be rejected 
unless sent by certified or registered mail____........--------------- 
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BIDS—Continued 

Late—Continued 

Processing and delivery by Government 

Late bid forwarded by certified mail, which but for 3-day delay in 
mails could have reached contract post office, located approximately 
one-fifth of mile from bid opening office, 5 minutes before time sched- 
uled for opening of bids, insufficient length of time for processing and 
delivery of bid, may not qualify for consideration as late bid timely 
mailed, par. 2-303, Armed Services Procurement Reg., and invitation 
for bids requiring bids to be received in office designated not later than 
exact time set for bid opening, and providing that to warrant consider- 
ation of mailed bid received after bid opening but prior to award, bidder 
must establish use of registered or certified mail and that failure of 
timely arrival was due to delay in mails, or having timely arrived, bid 
was mishandled at installation, and it is not sufficient to establish but 
for mail delay bid would have timely arrived, but bidder must also 
prove that his bid would have arrived sufficiently early to be delivered 
on time to designated office under normal circumstances-_--_-______----- 

Telegraphic 

Delay due to Western Union 

Late receipt of low telegraphic bid transmitted to Western Union 
on punched tape over private wire leased from Western Union, which 
would have been timely received at procurement office had delivery 
not been delayed by Western Union to clarify extension prices that had 
been recorded garbled on its page printer, is not chargeable to low bidder 
and its bid may be considered for award, telegram having been filed in 
sufficient time, whether filing is considered to have occurred when 
punched tape was activated for transmission, or when received on 
Western Union page printer, to allow for any normal, unusual, or fore- 
seeable delay, or delays which might be expected or anticipated in 
normal routine of accomplishing work of telegraph company, and garbled 
message, understandable without clarification, having been caused on 
Western Union equipment, delivery delay was unnecessary and bid 
filed in ample time for timely delivery may be considered for award_- 

Telegraphic modifications 

Delay due to Western Union 

Award to bidder, low upon consideration of telegraphic bid modi- 
fication received 3 minutes after scheduled bid opening time, due to 
unnecessary break in transmission by Western Union operator, need not 
be canceled on basis modification was “entirely new bid” as contended 
by displaced low bidder, record justifying contracting officer’s conclusion 
that modification was filed in time for receipt by normal transmission 
procedure prior to time fixed in invitation, and that delay due to “‘bust- 
ing’”’ and repeating message was not fault of bidder, but was due solely 
to abnormal delay in transmission, and fact that price reduction was 
substantial does not transform modification into ‘entirely new bid’ 
under invitation prohibiting telegraphic bids, and requiring use of 
furnished forms and supplying of information that had not been included 
Py BE isin ks on di ce cada ddescu ces assuseedennLaaeas 
Mistakes 

Allegation after award. (See Contracts, mistakes) 


235-533 O - 67 - 58 


881 


Page 


337 


91 











882 INDEX DIGEST 





BIDS—Continued 
Mistakes—Continued 
Allegation after bid opening 
Low bid of joint venture on construction project offering to sub- 
contract 90 percent of work under invitation requiring successful con- 
tractor to perform at least 20 percent of total work, unless percentage 
reduction is authorized as advantageous to Govt., is nonresponsive 
bid that is prejudicial to other bidders, deviation giving low bidder 
option to perform and opportunity for “bid shopping,” deviation 
that is not corrected by information submitted after bid opening to 
effect that subsidiary corporations, controlled by and part of joint 
venture organization, had been included in subcontracting percentage, 
and provision for reducing percentage of work required to be performed 
by contractor when advantageous to Govt. applying to requests made 
“during the progress of the work,’’ deviation giving low bidder both 
opportunity for bid shopping and option whether or not to perform 
contract is material and may not be waived, therefore, requiring rejection 
of bid of joint venture 
Correction 
Discrepancy between words and figures 
Discrepancies between written words and figures inserted in unit 
column in two alternate bids on pipe to be furnished under invitation 
for bridge construction and providing that ‘‘in case of variation, prices 
written in words shall govern,’’ where written figures exceed by 1,000 
times normal cost reflected in other bids received and prior contracts, 
may be viewed as clerical errors and not ambiguities contemplated by 
invitation, bid itself ascertaining intended bid prices, that is, written 
words were patently in error and written figures constituted bid intended, 
situation contemplated by par. 2-406.2, Armed Services Procurement 
Reg. and sec. 1—-2.406-2, Federal Procurement Regs., and workpapers 
establishing figures and not words were intended bid price, bid is respon- 
sive and may be considered in making award 
Low bid replacement 
Mistake in bid attributable to use of word “‘add’’ instead of ‘‘deduct”’ 
on form inviting bids on alternates for purpose of obtaining reduced 
prices in event base bid exceeded final limitation may be corrected as 
clerical error, notwithstanding displacement of low bid, worksheets 
substantiating intent to deduct cost of alternate and not to increase 
total bid by adding cost of alternate, and majority of bidders having 
bid on deductive basis for alternate; therefore, determination of con- 
tracting officer to treat failure to change word ‘‘add” to ‘‘deduct’”’ as 
clerical error being reasonable and within principle that downward 
correction that displaces one or more bids may be permitted when 
mistake and intended bid are ascertainable from invitation and bid, 
correction of error is acceptable and award on basis of corrected bid 
are tecdcck act ocnestdertiiawcdiud@ncduciesnocbssiekeddins 
General rule 
Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial 
of bid correction for an omitted item of undetermined cost, may not 
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BIDS—Continued 

Mistakes—Continued 

General rule—Continued 
be allowed claim made 13 months after award in amount larger than 
that originally presented, waiver clause not having changed rules that 
to correct bid mistake, bid actually intended must be established, and 
if only evidence of error is alleged, withdrawal of bid is authorized, and 
low bid having been verified prior to award, contractor is precluded from 
recovery, and small business status does not entitle low bidder to pref- 
erential treatment, Small Business Act indicating no intent to abrogate 
legal principles in settlement of contract claims from small business 
concerns 

Nonresponsive bids 

Delivery provisions 

Showing of place of manufacture other than f.o.b. transshipment port 
designated, information requested under two sections, identified as place 
of delivery and place for inspection and acceptance, of invitation re- 
quiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders ‘‘two bites at the apple’’ is applicable, for to permit 
bidder to explain information, proper when not inconsistent with reason- 
able interpretation of bid, would serve to undermine integrity and harm 
competitive bidding system, despite possibility of immediate lower 


price advantage 
Modification 


After opening 
Nonresponsive bidder 

Qualifying rubber-stamped notation to effect bidder reserves right 
to modify bid prices if quantity to be awarded against any item or 
any combination of items differs from quantities specified, placed 
opposite condition in invitation providing that Govt. may accept any 
item or group of items of two major items and subitems being procured, 
and containing option for increased quantities, may not be interpreted 
as “all or none” bid entitling bidder, low on item 2, to award of both 
items, universality of qualifying notation failing to reserve to bidder 
right to modify prices should Govt. make separate awards of items 1 
and 2, and reservation precluding other than ‘“‘all or none’ award at 
variance with rule of competitive bidding under formally advertised 
procurement that bid prices may not be modified after bid opening, 
qualified bid may be withdrawn without prejudice to other bidders - - -- 

Propriety 

In evaluation of bids under invitation for fabricated steel bridge 
components, for shipment f.o.b. origin, maximum shipping weight 
guaranteed, to tentative destination, exact destination being unknown, 
procedure prescribed by par. 1-1305.5, Armed Services Procurement 
Reg., consideration after bid opening of “fabrication-in-transit” offer, 
procedure provided in par. 1—-1308, which is not required or implied by 
invitation, nor confirmed by custom and practice of trade, was properly 
excluded by contracting officer, acceptance of offer made after bid 
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BIDS—Continued 

Modification—Continued 

After opening—Continued 

Propriety—Continued 
opening to reduce transportation costs by transferring transit credits 
available to bidder would be inconsistent with preservation and mainte- 
nance of integrity of competitive system and, although no impropriety 
occurred in evaluation of bids to negate validity of award made, to assure 
that Govt. receives benefit of available transit privileges in future pro- 
curements, issuance of instructions to that effect are recommended_ -_-- 
Subcontractor substitution 

Substitution prior to contract award of named subcontractor deter- 
mined to be nonresponsible does not require rejection of low bid when 
in interest of Govt. and absent invitation provision for rejection, bidder 
having met material requirement of invitation to furnish list of sub- 
contractors for purpose of preventing bid shopping, and application by 
contracting officer prior to award of his authority to ‘‘disapprove or reject 
the employment” of subcontractor considered nonresponsible being 
consistent with his duty to make affirmative determinations of responsi- 
bility prior to award and, although, right of Govt. to recover savings 
incident to subcontractor substitution is protected under contract and 
increased costs to contractor may not be basis of bid price increase, to 
avoid possibility of bidder election not to offer substitute if he preferred 
not to take award, invitation requirement should provide for bid rejection 
when subcontractor is not considered responsible 
Opening 

Subsequent information 

Although communications received from bidder after opening of bids 
offering pursuant to par. 1-1308, Armed Services Procurement Reg., 
“fabrication-in-transit”’ privileges may be construed as protest made 
prior to award against use of local freight rates in evaluation of bids, 
basis of protest having been considered prior to award in evaluation 
of freight costs and in determination that transit credits accruing to 
fabricator of steel may not properly be used in computing transportation 
costs to Govt., matter was “resolved” prior to award within contem- 
plation of par. 2—407.9, and cancellation of contract awarded is neither 
IO So as ate alas ian sale wane wae 
Options. (See Bids, evaluation, options) 
Patents, etc., item 

Indemnity clause exception 

Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability 
in accordance with 10 U.S.C. 2305(c), providing for consideration of 
“price and other factors” in ascertaining low bid, does not invalidate 
invitation for in addition to absence of patent indemnity provision 
contributing to reduction in price, end product, including ‘‘basic cir- 
cuitry” of equipment—component of end product on which Govt. 
has royalty-free license—having been developed for military use, par. 
9-103, Armed Services Procurement Reg., prescribing patent indemnity 
coverage for supplies sold or offered for sale to public in commercial 
market, has no application, and matter of patent infringement is for 
resolution by Court of Claims as provided by 28 U.S.C. 1498, except 

when administratively settled pursuant to 10 U.S.C. 2386 
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BIDS—Continued 

Peddling 

Subcontracts. (See Contracts, subcontracts, bid shopping) 
Prices 

Reduction propriety 

Negotiation to obtain price reductions under two invitations for bids 
on total set-asides issued to numerous small business concerns with only 
responsive bidder, reduced prices exceeding low bid of only other bidder 
who was determined not to be small business concern, is contrary to 
secs. 3-215.1 and 3-215.2, Armed Services Procurement Reg., imple- 
menting 10 U.S.C. 2304(a)(15) to authorize negotiation of contract 
where “bid prices received after formal advertising are unreasonable,” 
provided each responsible bidder has reasonable opportunity to nego- 
tiate, price negotiated is lower than lowest rejected bid, and is lowest 
offered by resporsible supplier, and principle that Govt. may accept 
benefit of voluntary reduction in price of otherwise acceptable responsive 
bid is not for application where bid prices received after formal advertis- 
ing are unreasonably high and negotiation of lower price with only one 
bidder would be contrary to statute and regulation. Overrules any 
inconsistent decisions 

Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for 
data processing and programming services at fixed, reduced price in 
amount less than that of low bidder under invitation, provided certain 
recordkeeping was eliminated, would be improper, even had initial bid 
of offeror been lowest received because reduction was conditioned upon 
reduction in required services; however, should alternative method 
proposed meet needs of Govt., determination should be made whether 
resolicitation of procurement would be practicable and would result in 
substantial reduction in price, but in event of negative determination, 
award of requirements contract to low bidder, found satisfactory in 
preaward survey, would not be prejudicial to other bidders, even though 
cost of changing contractors—highly speculative factor that was not 
provided in invitation—was not included in evaluation of bids 
Qualified 

All or none 

Combination of procurements 

Qualifying rubber-stamped notation to effect bidder reserves right to 
modify bid prices if quantity to be awarded against any item or any 
combination of items differs from quantities specified, placed opposite 
condition in invitation providing that Govt. may accept any item or 
group of items of two major items and subitems being procured, and 
containing option for increased quantities, may not be interpreted as 
“all or none”’ bid entitling bidder, low on item 2, to award of both items, 
universality of qualifying notation failing to reserve to bidder right to 
modify prices should Govt. make separate awards of items 1 and 2, and 
reservation precluding other than “‘all or none’”’ award at variance with 
rule of competitive bidding under formally advertised procurement that 
bid prices may not be modified after bid opening, qualified bid may be 
withdrawn without prejudice to other bidders 

Progress payments 

Bid reciting ‘‘Progress Payments Are Requested” under invitation 
that did not provide for progress payments but for payments upon 
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BIDS—Continued 

Qualified—Continued 

Progress payments—Continued 
delivery and acceptance of items is nonresponsive bid, even though in 
ordinary sense word “request” is precatory in nature as its precise 
meaning depends upon existing circumstances, and request for progress 
payments subject to two possible meanings, to permit explanation of 
request would place bidder in position to affect responsiveness of bid --- 
Qualified products. (See Contracts, specifications, qualified products) 
Samples. (See Contracts, specifications, samples) 
Small business concerns. (See Contracts, awards, small business 

concerns) 
Specifications. (See Contracts, specifications) 
Subcontracts 

Limitations on subcontracting 

Low bid of joint venture on construction project offering to subcontract 
90 percent of work under invitation requiring successful contractor to 
perform at least 20 percent of total work, unless percentage reduction is 
authorized as advantageous to Govt., is nonresponsive bid that is 
prejudicial to other bidders, deviation giving low bidder option to perform 
and opportunity for “bid shopping,’’ deviation that is not corrected by in- 
formation submitted after bid opening to effect that subsidiary corpora- 
tions, controlled by and part of joint venture organization, had been 
included in subcontracting percentage, and provision for reducing per- 
centage of work required to be performed by contractor when advan- 
tageous to Govt. applying to requests made ‘‘during the progress of the 
work,” deviation giving low bidder both opportunity for bid shopping 
and option whether or not to perform contract is material and may not be 
waived, therefore, requiring rejection of bid of joint venture 
Trade-in-allowances 

Savings to Government. (See Bids, evaluation, savings to Govern- 

ment, trade-in-allowance) 

Two-step procurement, etc. 

Technical proposal deficiencies 

Time for correction 

Where contracting officer after opening of bids under second step of 
procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 
technical proposals solicited, acceptance after bid price disclosure, 
with or without price revision, of substitute item requiring clarification 
and revision in order to conform to specifications would not only afford 
low bidder an unfair advantage, prejudicial to other bidder, but would 
be contrary to two-step procurement procedure prescribed by para- 
graphs 2—503.1(d) and (e) of ASPR, which contemplating that not all 
technical proposals will be fully acceptable as originally submitted, 
permits revision of technical proposals during first-step negotiations 
to make them acceptable prior to proceeding with second-step negotia- 
tions, and deviation affecting price, quality, or quantity is a major 

deviation requiring bid rejection 
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BOARDS, COMMITTEES, AND COMMISSIONS 

Travel time compensable as duty 

Per diem compensation payable to members of Public Land Law 
Review Commission appointed by President under act of Sept. 19, 
1964 (43 U.S.C. 1391), which authorizes payment of $50 per diem when 
engaged in actual performance of duty, plus reimbursement for travel, 
subsistence, and other necessary expenses incurred in performing duties 
is nut for determination on basis of U.S. Civil Service Commission 
booklet entitled ““Employment and Compensation of Experts and Con- 
sultants” issued as guide in procurement of services under sec. 15, 
Administrative Expenses Act of 1946 (5 U.S.C. 55a), as language of 
1964 act is sufficiently broad to include per diem compensation for 
travel time between home or place of business of member and meeting 
place of Commission, and compensation is not subject to proration 
according to hours worked, and member of Commission who travels 
to his home following day of meeting is entitled to $50 per diem for 


Annual bid bond 

Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 
security, prescribed by invitation for bids, formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work as 
well as supplies or services is defect of form that may be waived pursuant 
to par. 2-405 of Armed Services Procurement Reg., absent prohibition 
in invitation against use of annual bid bond as security, and annual bid 
bond considered legally enforceable against surety in event low bidder 
refuses to execute contract and furnish performance and payment bonds 
on basis that provisions of Armed Services Procurement Reg. include 
construction work within concept of supplies or services, award of 
contract to low bidder was proper 
Performance 

Application against obligations unrelated to contract 

Generally where deposit is required in lieu of security bond or is 
intended to secure one or more particular obligations, that amount may 
not be retained after full performance of secured obligations, and where 
amount is intended to apply on contract price, and is not otherwise 
restricted, any residual amount is not security deposit and may be used 
to offset any obligation to Government and, although, in view of various 
reasons for requiring deposits covering sale of National Forest timber 
and other resource products, each refund must be considered on its 
merits in light of existing circumstances, there is no legal or practical 
objections to using contract clause to authorize application of deposit 
refunds to debts arising out of prior transactions; however, whether such 
clause, or one restricting use of deposits to transactions arising under 
contract is preferred, clause used should be identical in all contracts re- 
quiring deposit payments by contractors 
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BURIAL EXPENSES 
Government’s reimbursement liability 
Military personnel 
Reservists 
Upon death of Army reservist struck and killed by automobile while 
returning to Reserve Center to report for inactive duty following early 
arrival to prepare for drill class, leaving to go to dairy bar located across 
street from Center, burial expenses prescribed by 10 U.S.C. 1481 (a) (2) (C) 
when reservist dies while ‘‘on authorized inactive duty training’ may not 
be paid, member having left place where scheduled inactive duty training 
was to be performed before being mustered in for duty, requirements of 
sec. 1481(a)(2) have not been met, and status of member at time of death 
does not entitle next of kin to reimbursement for burial expenses 
BUY AMERICAN ACT 
Applicability 
Foreign component changes 
Steel reinforcing bars used in large concrete structures when manu- 
factured in U.S. by Canadian contractor from steel ingots imported from 
Canada, first into billets then into bars, are end product of domestic 
origin under Buy American Act, 41 U.S.C. 10(a)—(d), notwithstanding 
customary method of producing billets in Canada is continuous process 
from raw material through ingot stage into billet as end product, and 
ingot, end product of Canadian manufacturing process, undergoing 
substantial physical changes during conversion in U.S. into billets is 
component of reinforcing bars, and two manufacturing processes taking 
place in U.S., bars are of domestic origin, meeting description in subparts 
1-6.1 and 1-6.2 of Federal Procurement Regs. that end product is domes- 
tic in origin if manufactured in U.S. and cost of components manu- 
factured in U.S. exceeds 50 percent of cost of all its components 
CERTIFYING OFFICERS 
Liability 
Discounts lost on contract payments 
Although certifying officer is not pecuniarily liable for amount of 
time discount lost for failure to certify voucher within time discount 
period, even though he is subject to disciplinary action, certification of 
voucher in full amount when Govt. is entitled to take discount constitutes 
“false, inaccurate, or misleading” certification under 31 U.S.C. 82c and 
certifying officer is liable for amount of discount lost; therefore, where 
vouchers are not presented for certification due to administrative delays 
in securing signatures on supporting documents, certifying officer may 
not be assessed discount lost on vouchers covering supporting documents 
correctly submitted by contractor, however, he is liable where full amount 
was paid incident to document corrected under rule that discount period 
begins to run on date of receipt of material or service or date.of receipt of 
correct invoice, whichever is later, and certification of voucher having 
occurred during discount period, certifying officer is responsible for 
discount lost on payment 
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CLAIMS 
Barred. (See Statutes of Limitation, claims) 
False. (See Fraud, false claims) 
Foreign 

Interest on claim for unpaid rent 

Rule that interest on claims against U.S. may not be paid in absence 
of contract or statute providing payment of interest is applicable to 
claims arising in foreign countries as well as to claims arising in U.S. and, 
therefore, interest on claim for unpaid rent for premises in West Germany 
may not be allowed 
Waiver. (See Debt Collections, abandonment) 

CLOTHING AND PERSONAL FURNISHINGS 
Special clothing and equipment 

Reimbursement criteria 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capa- 
bilities of employees and are of no personal use to employees outside 
working hours meet two criteria for use of appropriated funds for pur- 
chases of personal equipment on basis that glasses are necessary to 
accomplishment of purpose for which appropriation is made and that 
they are not equipment employee could reasonably be required to fur- 
nish as part of personal equipment to perform duties of position, and, 
therefore, both cost of special clinical eye examinations for special glasses 
and prescription filter glasses may be paid from appropriations for 
surveys, investigations and research of Geological Survey 

Tuxedo ; 

Fact that civilian official of Federal Govt. was assigned duty of ap- 
pearing as speaker on occasion requiring formal dress does not entitle 
him to reimbursement under sec. 10.5, Standardized Government Travel 
Regs., authorizing necessary miscellaneous expenditures, for cost of 
renting tuxedo, considered usual or ordinary item of clothing that is 
part of individual’s wardrobe, and personal preference of renting rather 
than owning tuxedo does not place item in special clothing category 
necessary for transaction of official business and reimbursable under 
Ce, Sane wae OL. Soe eeu Sees Henk aoe ie ae ee 

COAST GUARD 
Enlisted personnel 
Retired pay 
Good conduct citation increase 

United States Coast Guard Reserve member retired Nov. 1, 1965 
under 14 U.S.C. 755(e), section amended by act of September 25, 1965 
to provide same retirement rights, benefits, and privileges prescribed 
for enlisted members of Regular Coast Guard for Reserve enlisted mem- 
bers who request retirement on basis of years of active service, is not 
entitled to additional 10 percent formerly authorized for good conduct 
marks in computation of retired pay, saving provision in act of Sept. 6, 
1963, which eliminated authorization, having no application, member 
although on active duty at time had no right to increase in retired pay 
to preserve, his retirement benefits based on those prescribed for en- 
listed members of Naval Reserve not including 10 percent increase in 
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COAST GUARD—Continued 

Enlisted personnel—Continued 

Retired pay—Continued 

Good conduct citation increase—Continued 
retired pay on account of good conduct marks, neither is member eligible 
to payment of increase under 14 U.S.C. 755(e), amended by the 1965 
act, increase having been eliminated prior to 1965 act 

1965 increases eligibility 

Coast Guard enlisted member retired in Aug. 1965 under 14 U.S.C. 

355 upon completion of more than 20 years of service who pursuant to 
Uniform Retirement Date Act, 5 U.S.C. 47a, is voluntarily retired 
Sept. 1, 1965, is not entitled to retired pay computed on basic pay rates 
established by act of Aug. 21, 1965, effective Sept. 1, 1965—first day of 
first calendar month beginning after date of enactment—member 
having taken no action to delay retirement later than first day of month 
following eligibility for retirement, absent exemption from Uniform 
Retirement Date Act, that act applies, and member is entitled to retired 
pay on Sept. 1, 1965 at rate of retired pay effective on date his retire- 
ment would have occurred in Aug. 1965 but for Uniform Retirement 


COLLEGES, SCHOOLS, ETC. 

National Teacher Corps 

Travel and transportation expenses 

Actual expenses v. allowance 

National Teacher Corps members who travel from place of residence 
to preservice training institution and subsequently to place of assign- 
ment may be paid travel allowance pursuant to authority in 514(b) 
of Pub. L. 89-329, ‘‘Higher Education Act of 1965,’’ prescribing pay- 
ment of subsistence allowances and other expenses incident to period 
of training, term ‘‘other expenses’’ being sufficiently broad to cover 
expenses of travel incident to training 

Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only 
on actual expense basis under sec. 514(c) of Higher Education Act of 
1965 (20 U.S.C. 1104), prescribing payment of ‘‘necessary travel ex- 
penses” of corpsman and his dependents and ‘necessary expenses of 
transportation’’ of household goods and personal effects, and “other 
necessary expenses’ as are directly related to service in Corps, authority 
that does not permit establishment of allowance to cover travel and 
transportation expenses incurred incident to actual service as distin- 
guished from training 

COMMODITY CREDIT CORPORATION 

Tobacco export program 

Subsidies 

Program to promote exportation of tobacco by providing subsidy 
on kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being held 
by exporter for future shipment, in order to avoid impairing effectiveness 
of program due to cancellation of tobacco purchased for export well in 
advance of shipment under trade practice permitting buyer to terminate, 
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COMMODITY CREDIT CORPORATION—Continued 
Tobacco export program—Continued 
Subsidies—Continued 
upon notice, for any reason and at any time prior to acceptance of 
tobacco, and Commodity Credit Corporation authorized to stabilize, 
support, and protect farm income and prices may provide subsidy 
on all tobacco exported after date program becomes operative upon 
certification benefit of payment has been passed on to foreign buyer 
in form of reduced price 
COMPENSATION 
Appointment status. (See Appointments, status) 
Double — 
Civilian retired and civilian service compensation 
Judges 
Annuitant under Civil Service Retirement Act, 5 U.S.C. 2251 note, 
upon appointment as U.S. district judge although not subject to dimi- 
nution of salary pursuant to sec. 1, Art. III, Constitution of U.S., 
nevertheless may not receive payment of annuity while in regular 
active service as judge, and even though there is no statutory pro- 
hibition against concurrent payment of civilian retirement annuity 
and salary from Federal Govt., such payment would be inconsistent 
with basic policies regarding dual payment expressed in civilian re- 
tirement legislation and is without authority of law 
Concurrent military retired and civilian service pay 
Disability retirement 
Employed by excepted activity 
Marine Corps officer transferred to temporary disability retired list 
for disability that was not direct result of duty in armed conflict or 
caused by instrumentality of war incurred in line of ‘duty during war 
who is employed as business manager of U.S. Marine Corps Association 
is not subject to reduction in retired pay prescribed by sec. 201(a), 
Dual Compensation Act, approved Aug. 19, 1964, Association, voluntary 
one obtaining revenue from dues, investments and publication of periodi- 
cal, and one that is not under jurisdiction of Marine Corps, is not 
“‘non-appropriated fund instrumentality” of U.S. within meaning of 
sec. 101(3) of act, notwithstanding positions of leadership and authority 
in organization are held by Marine Corps officers, and officer on tem- 
porary disability retired list employed as business manager of Marine 
Corps organization is entitled to receive retired pay without any 
reduction 
Election of status under the Dual Compensation Act 
Designation of employer change 
Officer of Regular component of uniformed services who following 
retirement under 10 U.S.C. 8911 is employed as civilian in nonappro- 
priated fund activity and upon enactment of Dual Compensation Act 
is considered to have elected, pursuant to sec. 201(f), to remain in the 
status he occupied on Nov. 30, 1964, that of employee of nonappro- 
priated fund instrumentality entitled to full retired pay, exception that 
did not continue upon change of employer designation on Dec. 7, 1964 
from nonappropriated to appropriated fund activity, is subject to dual 
compensation reduction prescribed by sec. 201(a) of act, election pro- 
vided in sec. 201(f), authorizing retired officer of Regular component 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Election of status under the Dual Compensation Act—Continued 
Designation of employer change—Continued 
to continue in same status or to come under act, ceasing to operate on 
Dec. 7, 1964, date civilian salary of officer became payable from ap- 
propriated funds 
Intermittent and full-time employment 
Regular Coast Guard commissioned warrant officer W-2, retired for 
years of service under 10 U.S.C. 1293, who on day preceding effective 
date, Dec. 1, 1964, of Dual Compensation Act held intermittent civilian 
position that did not contravene dual employment provisions of 1894 
act, nor subject him to compensation limitations of sec. 212 of 1932 
Economy Act, provisions repealed by 1964 act, and under sec. 201(f) (1) 
of Dual Compensation Act elects to remain subject to exemptions, 
does not upon acceptance of full-time position without break in service 
lose exempt status and continues free of dual compensation restrictions, 
notwithstanding 1964 act defines ‘‘civilian office’ to include “inter- 
mittent position,” former member’s exemption on Nov. 30, 1964 from 
dual compensation limitations resting on retired commissioned warrant 
officer status that remained unchanged on effective date of 1964 act 
and upon acceptance of full-time civilian employment without break 
in service, exempt status gained by sec. 201(f) election continues 
Savings provision ineligibility 
Member of uniformed services who was in terminal leave status and 
holding nonappropriated fund activity position on Nov. 24, 1964— 
date he would have been mandatorily retired under 10 U.S.C. 3921— 
but for Uniform Retirement Date Act of Apr. 23, 1930, 5 U.S.C. 47a, 
making his retirement effective Dec. 1, 1964—is considered to be in 
active duty status through Nov. 30, 1964, rather than in retired status 
and, therefore, such officer is not entitled to savings provisions in sec. 
201(f). Dual Compensation Act, 5 U.S.C. 3102(f), which permits con- 
tinuation of exemptions for members who were retired and not subject 
to dual compensation limitations on Nov. 30, 1964, day prior to effec- 
tive date of 1964 act 
Exemptions 
Fee basis physicians 
Retired Regular Army Officer placed on roster of fee basis physicians 
to examine Armed Forces personnel at fee of $7 for each examination, 
payment limited to $50 in 1 day regardless of number of examinations 
made, does not occupy “civilian” office within purview of 5 U.S.C. 
3101(3), and his retired pay is not subject to reduction pursuant to 
sec. 3102(a) after first 30-day period for which he receives fees, phy- 
sicians paid on fee basis serving under contract and not by appointment 
to civilian office or position, and fact that by contractual arrangement 
limitation is placed upon total fees any physician may receive for serv- 
ices on any day when more than seven applicants are examined does 
not change contractual relationship to that of employer-employee- - - - 
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COMPENSATION—Continued 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Nonappropriated fund position 
Officer of uniformed services who, while receiving pay for unused 
leave prior to involuntary retirement under 10 U.S.C. 3921, is employed 
in nonappropriated fund activity is considered to be in terminal leave 
status for acceptance of civilian employment within meaning of act of 
Nov. 21, 1945, 5 U.S.C. 61a—-1(a), which not only superseded sec. 1222, 
R.S., requiring termination of military commissions upon acceptance 
of civil office, but also superseded dual compensation statutes 
Reduction in retired pay 
Exemption period 
Retired Regular officer of uniformed services who is employed by 
member of Congress under two temporary monthly appointments not 
occurring in same fiscal year is entitled to exemption from reduction in 
retired pay for first 30-day period for which he receives salary with 
respect to both appointments, sec. 201(c), Dual Compensation Act, 
5 U.S.C. 3102(c), prescribing exemption from reduction in retired or 
retirement pay for first 30-day period for which Regular officer receives 
salary under each temporary, part-time, or intermittent appointment, 
when appointments are not made during same fiscal year, and 5 U.S.C. 
84 providing 30-day basis for payment of retired pay, no amount is 
required to be withheld from retired pay of officer 
Reserve membership 
Referee in bankruptcy appointment 
In view of fact that pursuant to 5 U.S.C. 30r(d) when reservist is not 
on active duty, or when he is on active duty for training, he is not 
considered to be officer or employee of U.S. or person holding office of 
trust or profit and that he is authorized under sec. 30r(c) to accept 
civilian position and receive both civilian salary and retired pay, employ- 
ment of naval reservist as full-time referee in bankruptcy is not prohibited 
by 11 U.S.C. 63(2), which provides that persons holding any office of 
profit or emolument under laws of U.S. or of any State shall be ineligible 
to serve as full-time referee in bankruptcy, and reservist upon appoint- 
ment as referee may receive civilian salary of that position and in 
addition retired pay authorized by 10 U.S.C. 1331 
Retired pay cost of living increases 
Dual Compensation Act reduction formula 
Immediate ‘cost of living increase in retired and retainer pay of 
members and former members of uniformed services that is authorized 
by sec. 5(a) of act of Aug. 21, 1965 to reflect changes since 1962 in 
Consumer Price Index is increase within contemplation of sec. 201(a), 
Dual Compensation Act, and affects operation of formula contained in 
section to proportionately increase basic $2,000 of retired pay that is not 
subject to reduction when retired Regular officer holds civilian position, 
reference to 10 U.S.C. 1401a(b), prescribing procedure for price index 
increase on calendar year basis merely describing changes contemplated 
to keep pace with rising cost of living; therefore, although immediate 
cost of living increase authorized by sec. 5(a) of 1965 pay act is not 
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COMPENSATION—Continued Page 
Double—Continued 
Concurrent military retired and civilian service pay—Continued 
Retired pay cost of living increases—Continued 
Dual Compensation Act reduction formula—Continued 
increase pursuant to sec. 1401la(b), it nevertheless is increase authorized 
to reflect changes in Consumer Price Index and comes within meaning 
ee a io pw cirri ids ec ccdtdncckdcccc 164 
Limitation in application of immediate cost of living increase provided 
in sec. 5(a) of act of Aug. 21, 1965 to members or former members of 
uniformed services who are entitled to retired pay or retainer pay 
computed under rates of basic pay in effect before effective date of 
act, Sept. 1, 1965, having no effect on retired or retainer pay computed 
under rates of basic pay established by 1965 act, future cost of living 
increase in accordance with 10 U.S.C. 140la(b), as amended by sec. 
5(b) of 1965 act, would affect operation of formula contained in sec. 
201(a), Dual Compensation Act, to cause proportionate increase in 
basic $2,000 of retired pay that is not subject to reduction when retired 
Regular officer holds civilian position.__.............-.------------- 164 
Exemptions 
Dual Compensation Act 
Independent officers organization 
Marine Corps officer transferred to temporary disability retired list 
for disability that was not direct result of duty in armed conflict or caused 
by instrumentality of war incurred in line of duty during war who is 
employed as business manager of U.S. Marine Corps Association is not 
subject to reduction in retired pay prescribed by sec. 201(a), Dual Com- 
pensation Act, approved Aug. 19, 1964, Association, voluntary one 
obtaining revenue from dues, investments and publication of periodical, 
and one that is not under jurisdiction of Marine Corps, is not ‘‘non- 
appropriated fund instrumentality” of U.S. within meaning of sec. 101(3) 
of act, notwithstanding positions of leadership and authority in orga- 
nization are held by Marine Corps officers, and officer on temporary 
disability retired list employed as business manager of Marine Corps 
organization is entitled to receive retired pay without any reduction___._ 289 
Status election discontinued 
Officer of Regular component of uniformed services who following 
retirement under 10 U.S.C. 8911 is employed as civilian in nonappropri- 
ated fund activity and upon enactment of Dual Compensation Act is 
considered to have elected, pursuant to sec. 201(f), to remain in the 
status he occupied on Nov. 30, 1964, that of employee of nonappropriated 
fund instrumentality entitled to full retired pay, exception that did not 
continue upon change of employer designation on Dec. 7, 1964 from 
nonappropriated to appropriated fund activity, is subject to dual com- 
pensation reduction prescribed by sec. 201(a) of act, election provided 
in sec. 201(f), authorizing retired officer of Regular component to con- 
tinue in same status or to come under act, ceasing to operate on Dec. 7, 
1964, date civilian salary of officer became payable from appropriated 
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COMPENSATION—Continued 

Double—Continued 

Exemptions—Continued 

Employer-employee relationship absent 

Regular Air Force officer who upon retirement under 10 U.S.C. 8911 
is employed as civilian dentist in family dental clinic at military installa- 
tion established because dental care is excluded from Dependents’ 
Medical Care Act, 10 U.S.C. 1077(d)—linic that is neither governmental 
instrumentality nor nonappropriated fund activity—does not hold 
civilian office at clinic within meaning of sec. 101(3) of Dual Compen- 
sation Act, retired officer serving as civilian dentist without contract or 
tenure of employment, free of Federal control or supervision, and 
compensated on basis of individual fees that are subject to employer’s 
share of social security taxes, and clinic’s share of operating expenses and 
nonexpendable equipment costs, and absent Federal employer-employee 
relationship, the deductions made from officer’s retired pay pursuant to 
Dual Compensation Act may be refunded to him 

Holding two offices 

Illegal appointment 
Refund of compensation 

Member of uniformed services retired as temporary warrant officer 
and employed as civilian who at time of filing notice of election under sec. 
201(f), Dual Compensation Act, approved Aug. 19, 1964, is discovered 
to have been appointed in contravention of prohibition in sec. 2 of dual 
office holding act of 1894 is not entitled to retain compensation received 
for services performed under illegal civilian appointment prior to Dec. 1, 
1964, effective date of repeal of sec. 2 of 1894 act by 1964 act, retroactive 
removal of 1894 prohibition provided in sec. 201(h) of 1964 act having 
no application to a Regular member who served on active duty in 
temporary warrant officer grade and was retired in that grade, nor may 
de facto rule be applied to nullify effect of statutory provision 

Relief 

Legislation enacted to relieve employee of liability to repay compen- 
sation received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894, repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, would 
not have effect of retroactively excepting employee from restriction in 
sec. 2, or otherwise validating appointment, and unless worded to 
validate illegal civilian employment, no part of that employment would 
be creditable for purposes of within-grade increase, 5 U.S.C. 1121a, nor 
for 1-year time in grade requirement of Whitten Amendment, 5 U.S.C. 


Holidays 

Leave without pay status 

Employees who have applied for civil service retirement on basis of 
disability under act of Sept. 27, 1965, as amended, 5 U.S.C. 2688, which 
requires such employees to have their pay status stopped on Dec. 31, 
1965, to be entitled to increased retirement benefits, must be placed in 
leave without pay status 1 hour before close of business Dec. 30, 1965, 
rather than at beginning of holiday Dec. 31, 1965, since longstanding 
rule that employees have vested right to compensation for holiday when 
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COMPENSATION—Continued 
Holidays—Continued 
Leave without pay status—Continued 
they are in pay status for full workday preceding or succeeding holiday, 
would require payment of compensation for holiday and thereby dis- 
qualify them for increased retirement benefits 
New appointees 
Appointment alone not establishing employment relationship, entitle- 
ment of new appointee to compensation for holiday on which no service 
is performed dependent on whether at time of holiday appointee holds 
position with U.S. requires acceptance of appointment by verbal affirma- 
tion, taking oath of office, assumption of duties of position, or by some 
other overt act; therefore, under appointments effective Sunday, day 
preceding holiday, appointees who do not report for duty or take oath of 
office until Tuesday following holiday may be paid for holiday if evidence 
establishes actual acceptance of appointment, either verbally or other- 
wise on Sunday, notwithstanding employee did not take oath of office 
and report for duty until Tuesday 
Postal service employees. (See Compensation, postal service, 
holidays) 
Saturday holiday within workweek 
For employees whose basic 40-hour workweek includes Saturday as 
workday, absent authority for designation of another day in lieu of 
Saturday holiday, usual rules regarding holiday benefits for Federal 
employees apply, and holiday falling on Saturday is regarded as holiday, 
and employees required to work on Saturday holiday are entitled to holi- 
day compensation, even though by administrative order installation on 
preceding Friday is closed for public business, and administrative regula- 
tion providing that for employees having basic workweek that includes 
both holiday and closed day in lieu of holiday, closed day may be ob- 
served is not controlling and regulation should be modified 
Increases 
Effective date 
Last workday prior to first pay period 
‘Temporary employee terminated from grade GS-2 on Friday, Oct. 12, 
1962, and reappointed as temporary GS-3 employee on Monday, Oct. 15, 
is considered to have been promoted within meaning of sec. 802(b) of 
Classification Act of 1949, as amended, 5 U.S.C. 1132(b), although 
technically off rolls on Oct. 14, 1962, effective date of Federal Salary 
Reform Act of 1962 (5 U.S.C. 1171 note), and employee is entitled to 
step 2 of grade GS-3 under two-step promotion provision of 1962 act, 
removal from rolls on nonworkdays not having interrupted her con- 
tinuous service, 1962 salary increase effective on last workday ‘‘im- 
mediately prior to the first day of the first pay period which begins on or 
after the date of enactment of this Act’’ operates to place employee in 
step 2 of grade GS-2 on Oct. 12, then promotion predicated on increased 
salary rate entitles employee to step 2 of grade GS-3 as of Oct. 15, 1962, 
in accordance with two-step promotion requirement of 1962 act 
Method of computation 
Thirty-day month payment basis 
Thirty-first day 
Monthly incentive pay ‘authorized in 37 U.S.C. 301 for submarine 
duty being percentage increase of annual pay of members of uniformed 
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COMPENSATION—Continued 
Method of computation—Continued 
Thirty-day month payment basis—Continued 
Thirty-first day—Continued 
services is within meaning of act of June 30, 1906, 5 U.S.C. 84, prescrib- 
ing that in computing compensation for fractional part of month, each 
month shall consist of 30 days, excluding 3lst of any calendar month 
and treating February as having 30 days; therefore, officer in active 
duty pay status for period in excess of 30 days who performs submarine 
duty on 3lst of month may not be paid submarine pay for that day 
pursuant to 5 U.S.C. 84, and officer serving on extended active duty is 
not within purview of 37 U.S.C. 1004, providing for entitlement to pay 
and allowances for each day, including 3lst day of month, when member 
serves continucus period of less than 1 month 
Overtime 
Actual work requirement 
Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled work- 
week and was in pay status for 36 hours may not be granted 8 hours of 
sick or annual leave for last day of service week and paid overtime rates 
for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been in 
work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to complete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours 
Compensatory time. (See Leaves of Absence, compensatory time) 
Irregular, unscheduled 
“Call-back” overtime 
When civilian employees of Govt. following regularly scheduled tours 
of duty perform unscheduled overtime work, or when early reporting 
for duty merges with and continues into regularly scheduled tour of duty 
for day, they are not entitled to payment of minimum 2 hours call-back 
overtime prescribed by sec. 203, Federal Employees Pay Act of 1945, 
as amended, 5 U.S.C. 912a, for any employee who is called back to per- 
form unscheduled overtime work, either on regular workday after having 
left his place of employment upon completion of regular schedule of work 
or on off duty day, therefore, employee whose unscheduled overtime 
forms continuous period of duty, not having been called back to perform 
unscheduled overtime is not entitled to payment of call-back overtime-- 
Postal service employees. (See Compensation, postal service, over- 
time) 
Periodic step-increases 
Waiting period commencement 
Erroneous appointment 
When civilian appointment of retired officer is found to have violated 
prohibition in sec. 2 of dual office holding act of 1894, appointment hav- 
ing been made prior to repeal of section by Dual Compensation Act, 
approved Aug. 19, 1964, and compensation received prior to Dec. 1, 1964, 
effective date of repeal, is required to be refunded, no part of civilian 
service of employee may be counted to qualify him for within-grade 
increase under 5 U.S.C. 1121(a), nor may service be counted toward 
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COMPENSATION—Continued 

Periodic step-increases—Continued 

Waiting period commencement—Continued 

Erroneous appointment—Continued 

completion of 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note, requirements which may not be satisfied by repayment 
of compensation illegally paid to employee, and waiting period, at 
minimum step of grade, for within-step increase and for Whitten Amend- 
ment purposes commences Dec. 1, 1964 

Legislation enacted to relieve employee of liability to repay compensa- 
tion received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894 repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, would 
not have effect of retroactively excepting employee from restriction in 
sec. 2, or otherwise validating appointment, and unless worded to vali- 
date illegal civilian employment, no part of that employment would be 
creditable for purposes of within-grade increase, 5 U.S.C. 1121a, nor 
for 1-year time in grade requirement of Whitten Amendment, 5 U.S.C. 


Postal service 

Additional compensation 

Sunday, etc., work 

When regular work schedule of regular annual rate postal distribution 
clerk in PFS—4 includes 8 hours on Sunday and he takes 4 hours annual 
leave on that day, he is not entitled to be paid extra 25 percent of his 
hourly rate of basic pay for that part of 8-hour day on which he is absent 
on leave, for while generally leave with pay is synonymous with duty 
insofar as entitlement to basic pay is concerned, where additional pay is 
authorized for services rendered on certain day, entitlement to extra pay 
is dependent upon actual performance of work on that day, unless 
UT le I ciccnnccccawcncssheanenaceneasew ens 

Holidays 

Premium pay 

Substitute postal distribution clerk PFS—4 whose 8 hours service on 
Christmas Day, Saturday, Dec. 25, is in excess of 40 hours is entitled to 
premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at rate of 
50 per centum of his hourly rate of compensation to be determined by 
using 2016 as divisor of ‘annual rate in accordance with 39 U.S.C. 
3541 (d) (2), and should employee work more than 40 hours, including time 
worked Christmas Day, during service week beginning Saturday, Dec. 25, 
he would be entitled to overtime compensation under sec. 3573(b) for all 
hours worked in excess of 40, at rate of 150 per centum of his hourly rate 
of basic compensation, computed by dividing his scheduled annual rate 


Day in lieu of holiday 
When Christmas holiday occurs on Saturday, annual rate regular 
postal distribution clerk in PFS—4, scheduled for duty Monday through 
Friday, who works 8 hours on Friday, Dec. 24, 1965, is entitled to 
“Christmas Day’ extra compensation for work performed on Friday 
that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
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COMPENSATION—Continued 

Postal service—Continued 

Holidays—Continued 

Saturday—Continued 
Day in lieu of holiday—Continued 

under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
aud should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to overtime 
compensation for that day, neither 5 U.S.C. 87c nor any other statute au- 
thorizing 2 days of holiday pay for same holiday, or purporting to create 
additional holiday for employees in field service 

Overtime 

Day and week work requirements 

Hourly rate regular PFS—4 postal service employee scheduled for 
3-hours of service each day, 5 p.m. to 8 p.m., 6-day week, Sunday 
through Friday, who is on annual leave from 5 p.m. to 6 p.m. on Friday, 
at which time having performed extra work earlier in week, he completed 
40 hours of work, and then works until 8 p.m. is entitled for 2 hours of 
work performed after 6 p.m. on Friday to be paid overtime at rate of 
150 per centum of his hourly rate of basic compensation under sec. 5(b) 
(1), Federal Employees Salary Act of 1965, hour of authorized annual 
leave constituting part of employee’s 8-hour day or 40-hour week; how- 
ever, had absence been in leave without pay status, period that is not 
considered part of basic scheduled period of work, employee would be 
entitled to overtime pay for 1 hour only 

Substitute postal service employee in grade PFS-4 who at end of 
period of 40 hours authorized annual leave, from Saturday through 
Thursday, works 8 hours on Friday is entitled to be paid at overtime 
rates for Friday work pursuant to sec. 5(b)(1), Federal Employees 
Salary Act of 1965, the 40 hours of work requirement, a condition prece- 
dent to accumulation of overtime by substitute employee, having been 
satisfied by grant of 40 hours annual leave, despite fact that substitute 
employee has no scheduled tour of duty; however, time in leave without 
pay status would not satisfy 40 hours of work requirement 

Hours of work performed by postal service employee holding two sep- 
arate positions, one regular hourly rate appointment as janitor, PFS-1, 
other dual appointment as annual rate distribution clerk, PFS—-4, may be 
combined to satisfy basic workday or workweek requirements of sec. 5(b), 
Federal Employees Salary Act of 1965, as both hourly rate regular em- 
ployees and annual rate regular employees are entitled to overtime 
compensation for officially ordered work performed in excess of 8 hours 
a day or 40 hours a week, and upon satisfaction of basic work require- 
ments, overtime is payable at rate applicable to position or positions in 
which employee performed overtime service, and employee scheduled to 
work 12 hours a week as janitor, 10 a.m. to 12 noon, Saturday through 
Friday, exclusive of Sunday, and as clerk 40 hours a week, 8 hours a day 
from 1:30 p.m. to 10 p.m., Saturday through Thursday, is entitled to 2 
hours overtime at PFS—4 rate on days he works as clerk and to 2 hours 
at PFS-1 rate for overtime on Friday 

Postal service employee serving under PFS-1 appointment as janitor 
from 8 a.m. to 4:30 p.m., Sunday through Thursday, who pursuant to 
39 U.S.C. 3335, no separate appointment being involved, is assigned to 
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COMPENSATION—Continued 


Postal service—Continued 
Overtime—Continued 
Day and week work requirements—Continued 
perform work of distribution clerk, PFS—4, and is paid at that rate for 
work performed on Wednesday, Thursday and Friday, is entitled to 


overtime compensation at PFS-4 rate for work performed on Friday, 


employee having satisfied 40-hour workweek requirement of sec. 5(b), 
Federal Employees Salary Act of 1965, upon completion Thursday of 
five 8-hour workdays 

PFS-4 regular distribution postal clerk in authorized annual leave 


status during regularly scheduled workweek of Monday through Friday, 


who works 8 hours on Saturday is entitled to overtime compensation 


pursuant to sec. 5(b), Federal Employees Salary Act of 1965, for work 
performed outside of regularly scheduled workweek; however, had em- 
ployee been in leave without pay status instead of absent on authorized 


leave, he would not be entitled to overtime compensation for work 
performed on Saturday, for while leave with pay status may be included 


as part of basic 8-hour day or 40-hour week, period of leave without 
pay may not be included 

When regular work schedule of regular annual rate postal distribution 
clerk in PFS—4 includes 8 hours on Sunday and he takes 4 hours annual 
leave on that day, he is not entitled to be paid extra 25 percent of his 


hourly rate of basic pay for that part of 8-hour day on which he is ab- 
sent on leave, for while generally leave with pay is synonymous with duty 
insofar as entitlement to basic pay is concerned, where additional pay 
is authorized for services rendered on certain day, entitlement to extra 


pay is dependent upon actual performance of work on that day, unless 


otherwise provided by statute 
Leave without pay effect 

Annual rate regular PFS—4 distribution postal clerk on 5-day basic 
workweek schedule, Monday through Friday, 8 hours each day, 8 a.m. 
to 4:30 p.m., who is absent without pay first 4 hours on Monday and 
works until 8 p.m. is not entitled to be paid at overtime rate for hours 
of work performed after 4:30 p.m., sec. 5(b) of Federal Employees Salary 
Act of 1965 (39 U.S.C. 3573), authorizing overtime pay for work in ex- 
cess of 8 hours in day or 40 hours in week, defining ‘“‘overtime work’”’ as 
“any work ordered or approved,’’ which is performed by annual rate 
regular employee in excess of regular work schedule, and leave without 
pay period not constituting part of basic 8-hour day or 40-hour work- 
week, employee for work performed after 4:30 p.m. is only entitled to 
receive his basic rate of pay 

Rate payable 

Substitute postal distribution clerk in PFS—4 who served total of 32 
hours from Saturday through Tuesday, and who pursuant to 39 U.S.C. 
3335 is assigned to perform on Wednesday and Thursday duties of PFS-7 
position, for which he has previously qualified to receive higher level 
pay, is entitled to receive, for 8 hours of work that exceeded 40 hours of 
combined service, in one service week, overtime compensation computed 
at PFS~7 rate 
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Postal service—Continued 
Overtime—Continued 


Rounding off overtime hours 
Practice of Post Office Dept. of rounding off overtime hours to nearest 
whole hour at end of each biweekly pay period being one of long standing, 


absent statutory provision governing matter, Dept. may continue prac- 


tice, and substitute postal service employee in grade PFS-4, serving 42 


hours and 40 minutes first service week of pay period and 42 hours and 
31 minutes second week is entitled for total overtime of 4 hours and 71 
minutes to 5 hours overtime compensation at rate of 150 per centum of 
his basic compensation as prescribed by sec. 5(b)(1) of Federal Em- 


ployees Salary Act of 1965 


Saturday holiday, preceding day in lieu 
When Christmas holiday occurs on Saturday, annual rate regular 
postal distribution clerk in PFS—4, scheduled for duty Monday through 
Friday, who works 8 hours on Friday, Dec. 24, 1965, is entitled to 


“Christmas Day” extra compensation for work performed on Friday 


that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
and should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to over- 
time compensation for that day, neither 5 U.S.C. 87c nor any other 
statute authorizing 2 days of holiday pay for same holiday, or purporting 
to create additional holiday for employees in field service 
Substitute employees 

Postal employee serving 54 hours in week under two separate appoint- 

ments, one as substitute clerk, PFS—4, other as custodian, hourly rate 


regular PFS-1, who in addition to scheduled duties as janitor, 8 a.m. 
to 1:30 p.m., 6 days a week, Saturday through Friday (30 hrs.), performs 
4 additional hours in PFS—1 position, plus 20 hours as substitute clerk 
that required work on 2 days in excess of 8 hours a day, is entitled to 
14 hours of overtime for excess hours over 40 of total service in both 
positions, computed at PFS~-1 rate, position in which all work over 
basic 40 hours was performed, and substitute employee not entitled 
to overtime for work in excess of 8 hours a day, and sec. 5(b), Federal 
Employees Salary Act of 1965, not contemplating duplicate overtime 
reimbursement, work in excess of 8 hours a day, and use of same hours 
for computing work in excess of 40 hours per week, no overtime may 
be authorized for work performed in excess of 8 hours a day 

Substitute postal distribution clerk PFS-4 whose 8 hours service 
on Christmas Day, Saturday Dec. 25, is in excess of 40 hours is entitled 
-to premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at 
rate of 50 per centum of his hourly rate of compensation to be determined 
by using 2016 as divisor of annual rate in accordance with 39 U.S.C. 
3541(d)(2), and should employee work more than 40 hours, including 
time worked Christmas Day, during service week beginning Saturday, 
Dec. 25, he would be entitled to overtime compensation under sec. 
3573(b) for all hours worked in excess of 40, at rate of 150 per centum 
of his hourly rate of basic Seep RERTE, computed by dividing his 
scheduled annual rate by 2080 
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COMPENSATION—Continued 
Postal service—Continued 
Overtime—Continued 
Substitute employees—Continued 
Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled workweek 
and was in pay status for 36 hours may not be granted 8 hours of sick 
or annual leave for last day of service week and paid overtime rates 
for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been 
in work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to complete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours 
Promotions 
Acceptance 
Promotion from GS-11, auditor, to GS-12, team leader, retroactively 
canceled from effective date of promotion and prior to notification of 
either action to employee, does not entitle employee to higher grade, 
administrative agency and employee disagreeing that promotion in- 
volved substantial change of duty and responsibility, contention of 
employee that no change of duty was involved and his acceptance of 
promotion may be assumed may not be accepted under rule that in 
disputes between claimant and administrative officers of Govt., account- 
ing officers are required to accept statements of latter, and agency holding 
promotion involved substantial change in duties requiring employee’s 
acceptance of promotion, issue for resolution by employing agency is 
only subject to review by U.S. Civil Service Commission under Classifi- 
cation Act of 1949 
Periodic step-increases. (See Compensation, periodic step-increases) 
Termination and reappointment of employee 
Interim nonworkdays 
Temporary employee terminated from grade GS-2 on Friday, Oct. 
12, 1962, and reappointed as temporary GS-3 employee on Monday, 
Oct. 15, is considered to have been promoted within meaning of sec. 
802(b) of Classification Act of 1949, as amended, 5 U.S.C. 1132(b), 
although technically off rolls on Oct. 14, 1962, effective date of Federal 
Salary Reform Act of 1962 (5 U.S.C. 1171 note), and employee is entitled 
to step 2 of grade GS-3 under two-step promotion provision of 1962 
act, removal from rolls on nonworkdays not having interrupted her 
continuous service, 1962 salary increase effective on last workday 
‘immediately prior to the first day of the first pay period which begins 
on or after the date of enactment of this Act’’ operates to place employee 
in step 2 of grade GS-2 on Oct. 12, then promotion predicated on in- 
creased salary rate entitles employee to step 2 of grade GS-3 as of Oct. 
15, 1962, in accordance with two-step promotion requirement of 1962 


Whitten Rider restriction 
Illegal appointment 
When civilian appointment of retired officer is found to have violated 
prohibition in sec. 2 of dual office holding act of 1894, appointment having 
been made prior to repeal of section by Dual Compensation Act, ap- 
proved Aug. 19, 1964, and compensation received prior to Dec. 1, 1964, 
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COMPENSATION—Continued 
Promotions—Continued 
Whitten Rider restriction—Continued 
Illegal appointment—Continued 
effective date of repeal, is required to be refunded, no part of civilian 
service of employee may be counted to qualify him for within-grade 
increase under 5 U.S.C. 1121(a), nor may service be counted toward 
completion of 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note, requirements which may not be satisfied by repayment 
of compensation illegally paid to employee, and waiting period, at 
minimum step of grade, for within-step increase and for Whitten Amend- 
ment purposes commences Dec. 1, 1964 
Legislation enacted to relieve employee of liability to repay com- 
pensation received prior to Dec. 1, 1964 under appointment that contra- 
vened prohibition in sec. 2 of dual office holding act of 1894, repealed 
effective Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 
1964, would not have effect of retroactively excepting employee from 
restriction in sec. 2, or otherwise validating appointment, and unless 
worded to validate illegal civilian employment, no part of that em- 
ployment would be creditable for purposes of within-grade increase, 
5 U.S.C. 1121a, nor for 1-year time in grade requirement of Whitten 
Amendment, 5 U.S.C. 43 note 
Removals, suspensions, etc. 
Back pay 
Back Pay Act of 1966 
Restoration prior to enactment 
Employee who prior to enactment of ‘Back Pay Act of 1966,’ 
approved Mar. 30, 1966, is restored to duty upon determination that 
disability retirement application had been erroneously approved is 
not entitled to back pay compensation for period she was in a leave and 
separation status, act limiting coverage to unjustified or unwarranted 
actions taken on or after date of enactment, except for pending timely 
appeals not yet decided at time of enactment, and prior actions reviewed 
at agency discretion and corrected, on which decision favorable to 
employee is made on or after date of enactment, whether or not review 
was begun before enactment; therefore, employee restored to duty prior 
to 1966 act is not eligible for back pay under that act, and provisions 
of act of Aug. 24, 1912, as amended, 5 U.S.C. 652(b)(1), likewise are 
inapplicable having no application to voluntary or involuntary separa- 
tion on account of retirement 
Deductions from back pay 
Higher salary of grade to which demoted 
Employee who pursuant to recommendation of Civil Service Com- 
mission is retroactively restored to former GS—14 position, $15,640 per 
annum, to date he was reduced to GS-13 position at higher salary rate 
of $15,855, is entitled to higher GS-13 salary for period of reduction 
in grade, and amount of difference between two salary rates for period 
which was collected from employee may be refunded to him, notwith- 
standing 5 U.S.C. 652, which provides for reduction of interim net earn- 
ings from back pay and retention of earnings in excess of retroactive 
compensation due employee, is not applicable to demotions, Commis- 
sion having predicated its restoration recommendation on secs. 12 and 
19 of Veterans Preference Act 
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Severance pay 

Appropriation availability 

Pending development of budget procedures for handling obligations 
arising when employees involuntarily separated from service become 
entitled to severance pay prescribed by Federal Employees Salary Act 
of 1965, in amount not to exceed l-year’s pay at rate received at time 
of separation, payable in regular pay periods, obligations for full amount 
of severance pay due any employee involuntarily terminated by reduc- 
tion in force on or prior to close of 1966 fiscal year are chargeable as 
“necessary”? expenses against available funds appropriated for 1966 
fiscal year agency operations, action of termination giving rise to obli- 
gation for full amount of entitlement, even though employee may be 
rehired before expiration of severance pay pay-out period, and fact 
that sufficient funds are not available in fiscal year 1966 for severance 
pay obligations does not unequivocally necessitate delay of warranted 
employee separations, 31 U.S.C. 665(e) authorizing apportionment of 
funds on basis indicating necessity for deficiency or supplemental esti- 
mate when expenditures are beyond administrative control 

Eligibility 

Notice of separation requirement 

Resignation of employee from civilian position in anticipation of 
removal for cause is not involuntary separation contemplated by sec. 
550.706(a) of the Civil Service Regs. providing for separation of em- 
ployee by resignation only after receipt by employee of specific notice in 
writing that separation is not for cause, general notice of reduction in 
force, notice proposing separation for declining to accompany position 
moved to another commuting area, but is resignation that unrelated 
to issuance of one of notices prescribed under sec. 550.706(a) constitutes 
voluntary resignation referred to in sec. 550.706(b) and, therefore, 
employee resigning in anticipation of removal for cause is not entitled 
to severance pay authorized by sec. 9(c) of Federal Employees Salary 
i ie owes brave wb ewesebe bac kihccens cacscdedesncaces 

Reassignment to a different position 

Civilian employee affected by organizational change who declines 
to accept transfer to position at same grade and pay to another geo- 
graphic area to which functions he had been performing \-ere not trans- 
ferred and he therefore is separated from service, without resignation, 
is not entitled to severance pay provided by sec. 9(c) of Federal Em- 
ployees Salary Act of 1965, employee not having been separated for 
failure to accompany his position to another commuting area in transfer 
of function so as to constitute involuntary separation within meaning of 
sec. 550.705 of Civil Service Regs., but having been removed for cause 
by reason of not reporting for duty upon reassignment to different 
re IN IIIS oo re Soc c ace cccce suka ccccsvescansscé== 

Resignation prior to involuntary separation 

Employee who resigns in anticipation of involuntary termination 
of services in reduction-in-force proceeding prior to receiving written 
notice is not entitled to severance pay under criteria prescribed in sec. 
550.706 of Civil Service Regs. that resignation is not invoiuntary when 
employee resigns before receiving official written notice of 30 days or 
more to which employees are entitled before involuntary separation; 
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COMPENSATION—Continued 
Severance pay—Continued 
Resignation prior to involuntary separation—Continued 
therefore, employee’s resignation does not qualify as involuntary res- 
ignation and he is not eligible to receive severance pay 784 
Step-increases. (See Compensation, periodic step-increases) 
Wage board employees 
Conversion to classified positions 
Highest previous rate 
Cost-of-living allowance 
In application of highest previous rate rule when employees in non- 
foreign areas receiving cost-of-living allowance move from prevailing 
rate or administratively fixed rate positions to positions under Classifi- 
cation Act, known allowances, differentials, incentive pay, etc., attrib- 
utable to high living costs and included in wage rates paid Alaskan 
employees are for deduction in establishing highest previous rate, and 
maximum basic rate allowable to such employees is rate which when 
increased by 25 percent cost-of-living allowance will not result in loss of 
salary; however, to avoid creating hardship on employees in such 
nonforeign areas as Hawaii or Puerto Rico whose prevailing wage rates 
are lower than those paid in Alaska, and include nondiscernible cost-of- 
living elements, gross rate of compensation of such employees may be 
regarded as highest previous rate for comparison with basic Classification 
Act rates. B-—154096, Sept. 23, 1964, modified 
CONFERENCES 
Meetings. (See Meetings) 
CONGRESS 
Charters of incorporation 
Construction 
Under Federal charter granted chemical society to investigate, examine, 
and experiment in pure or applied chemistry in connection with national 
defense, reimbursement to be on “actual expense’’ basis and other serv- 
ices to be rendered at no charge, although society is not precluded from 
contracting with other than military for services other than national 
defense, in view of fact that at time act of incorporation was considered, 
society was only rendering services beyond scope of normal cooperation 
in field of national defense and, therefore, intent of ‘‘no compensation” 
provision was to assure continuation of past cooperation, National 
Institutes of Health may not amend cost-reimbursement contract to 
authorize payment of that portion of mortgage interest attributable to 
contract, interest relating to financing real property acquired separate 
and apart from society’s involvement in contract not constituting item 
Seeeernes Ge ORE GON.” S.. . 2. 5 So coe Oe ccc cles eens oe 
CONTRACTS 
Awards 
Cancellation 
Erroneous awards 
Cancellation not required 
Waiver after bid opening and prior to award of product approval based 
on preproduction test reports, samples, and acceptance testing, award 
restricted to bidders whose products had been previously approved, and 
award to low bidder who protested inclusion of requirement after bid 
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CONTRACTS—Continued 
Awards—Continued 
Cancellation—Continued 
Erroneous awards—Continued 
Cancellation not required—Continued 
rejection was improper, procuring agency erroneously relying on par. 
2-202.4, Armed Services Procurement Reg., invitation requirement for 
prior approval of bidder product not resembling bid sample requirement 
of paragraph to show characteristics of product, and on basis of published 
notification that award would be restricted to bidders offering qualified 
product, preproduction test requirement of invitation may be likened to 
qualified products procedure prescribed by par. 1-1101, and prequalifi- 
cation provision of invitation going to essence of procurement, award, 
prejudicial to other bidders, notwithstanding preproduction test waiver 
for them, should not have been made; however, in view of urgent need 
for procurement, delivery will not be disrupted 
Effective date 
Under invitation for bids providing that binding contract will result 
when written award is “mailed or otherwise furnished” to successful 
bidder within acceptance time specified in bid and without further action 
by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice 
of award but prior to receipt of notice, award having become effective on 
deposit of award notice in mail by Govt., regardless of when received by 
bidder, and notwithstanding postal regulations that permit recall of mail 
by sender before delivery to addressee; therefore, mistake in bid having 
been alleged “after award,” and Govt. having accepted bid in good 
faith without actual or constructive notice of mistake, contract may not 
be terminated nor contractor paid amount in addition to original 
contract price 
Labor surplus areas 
Classification changes 
Information contained in Department of Labor bulletin that geo- 
graphical area had ceased to be in substantial and persistent unemploy- 
ment category prior to an award to large business concern qualifying as 
labor surplus area concern at time of award which, mailed directly by 
Department, did not reach procuring agency until after award, has no 
bearing on legality of award and does not affect validity of contract, 
sec. 1.801-2(a) of the ASPR providing that “labor surplus area’”’ means 
geographical area which at time of award is classified by Department of 
Labor as area of substantial and persistent labor surplus, and as matter 
of whether or not substantial proportion—more than fifty percent—of 
procurement will be performed in designated area is primarily within 
jurisdiction of procuring agency, bona fides of award will not be ques- 
tioned on that basis 
Multi-year procurements 
Award of entire labor surplus set-aside under multi-year procurement 
invitation to small business concern that is not located in labor surplus 
area (Group 5), concern awarded non-set-aside portions of procurement 
for 2-year program, should be canceled for first year’s requirements and 
small business concern located in persistent labor surplus area (Group 1), 
and bidding within required 120 percent of non-set-aside bid price, 
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CONTRACTS—Continued 
Awards—Continued 
Labor surplus areas—Continued 
Multi-year procurements—Continued 
given opportunity to accept award of canceled portion of procurement, 
contracting officer erroneously disqualifying concern because it offered 
quantity less than that awarded on non-set-aside, notwithstanding con- 
trary provision in set-aside notice, and same unit price required for all 
program years, determination of bid price within 120 percent of awarded 
price on non-set-aside is not affected by multi-year award, characteristic 
of multi-year procurements being that Govt. has no obligation to pur- 
chase more than first program year’s quantity 
Propriety 
Public utility services 
Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel available, 
contract for gas or oil to be subject to appropriation of funds for con- 
version of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), not- 
withstanding bidder is not public utility within contemplation of section 
due to its doubtful status under Title 42 of Alaska Statutes, Congress 
having authorized long-term contracts for services with public utility 
aspects, categorizing service rather than contractor, and as “‘gas’’ is 
utility by definition, contract to furnish public utility gas service by 
firm that is not within strict legal definition of “public utility” is not 
prohibited under authority of 40 U.S.C. 481(a) (3), prescribing long-term 
contracts for public utility services 
Where individual invitations are issued for coal, gas and oil fuels, fact 
that proposed procurement of coal for delivery over 5-year period in 
quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
Dept.. of Defense Dir. No. 7420.1, does not render bid evaluations 
defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing heen authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its legal effectiveness, invitations 
requesting bids on mutually exclusive alternates and evaluation of one 
alternate against other not violating competitive advertising statute, 
bidders under each invitation having been fully apprised of evaluation 
factors to be used and of results that might be obtained 
Right to award. (See Bidders, right to award) 
Small business concerns 
Bid mistakes 
Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial of 
bid correction for an omitted item of undetermined cost, may not be 
allowed claim made 13 months after award in amount larger than that 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Bid mistakes—Continued 
originally presented, waiver clause not having changed rules that to 
correct bid mistake, bid actually intended must be established, and if 
only evidence of error is alleged, withdrawal of bid is authorized, and low 
bid having been verified prior to award, contractor is precluded from 
recovery, and small business status does not entitle low bidder to 
preferential treatment, Small Business Act indicating no intent to abro- 
gate legal principles in settlement of contract claims from small business 
concerns 
Certifications 
Capacity 
Necessity to obtain 
Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved portion 
of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces determi- 
nation of responsibility that is not within scope of contracting officer’s 
authority, gives appearance of boycott, and tends to undermine purposes 
behind 15 U.S.C. 637(b) (7), empowering Administrator of Small Business 
Admin. to conclusively certify to capacity and credit of small business 
concern to perform specific Govt. contract, and in procuring future 
requirements, company should be solicited for proposals, and in event 
time does not permit referral to SBA, contracting officer has authority 
to execute certificate described in par. 1-705.4(c)(iv) of Armed Services 
Procurement Reg 
Negotiation 
To obtain reasonable prices 
Negotiation to obtain price reductions under two invitations for 
bids on total set-asides issued to numerous small business concerns 
with only responsive bidder, reduced prices exceeding low bid of only 
other bidder who was determined not to be small business concern, is 
contrary to secs. 3-215.1 and 3-215.2, Armed Services Procurement 
Reg., implementing 10 U.S.C. 2304(a)(15) to authorize negotiation of 
contract where ‘‘bid prices received after formal advertising are unrea- 
sonable,”’ provided each responsible bidder has reasonable opportunity 
to negotiate, price negotiated is lower than lowest rejected bid, and is 
lowest offered by responsible supplier, and principle that Govt. may 
accept benefit of voluntary reduction in price of otherwise acceptable 
responsive bid is not for application where bid prices received after formal 
advertising are unreasonably high and negotiation of lower price with 
only one bidder would be contrary to statute and regulation. Over- 
rules any inconsistent decisions_____.............---.---- kaiee ewan 
Notwithstanding reliance on negotiating authority in 10 U.S.C. 
2304(a) (17) to restrict bidding to small business concerns, rules governing 
formally advertised procurements are also for application in total small 
business set-asides, therefore, when use of small business restricted 
advertising procedure resulted in unreasonable bids, negotiation with 
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CONTRACTS—Continued 
Awards—Continued 
Small business concerns—Continued 
Negotiation—Continued 
To obtain reasonable prices—Continued 
only small business concern responding to invitation for bids to obtain 
reasonable prices was improper and invitation should be canceled, and 
time permitting, in absence of reasonable expectation that bids will 
be received from sufficient number of small business concerns to ensure 
reasonable prices, procurement should be advertised on unrestricted 


Set-asides 
Administrative determination 
While determination of whether there is reasonable expectation of 
receiving sufficient number of bids under total set-aside to assure rea- 
sonable prices is within administrative discretion, validity of set-aside 
under authority in sec. 15, Small Business Act, is not established by 
fact that 20 and 33 sources were solicited under two invitations for 
bids, absent reasonable basis for expecting responsive bids from more 
than two sources; therefore, in future procurements, decision to make 
total set-aside should be carefully considered, potential sources of small 
business interest thoroughly investigated, and basis of determination 
for total set-aside fully explained and documented 
Size 
Determination 
Two-step procurement procedure 
Controlling point in time for determining size status of concern bidding 
on total set-aside for small business where two-step formal advertising 
procedures authorized in par. 2-501 of Armed Services Procurement 
Reg. are utilized is date of award prescribed in par. 1-703(b) of regula- 
tion, two-step procurement regulation not precluding use of procedure 
in total small business set-aside, and providing for conformity to tech- 
nical requirements in step 1, reserving for step 2, determination of capac- 
ity and credit of acceptable offerors under step 1, along with price 
evaluation, and fact that size status of offeror submitting proposal in 
good faith, changed from ‘“‘small”’ to “large’’ business during protracted 
time interval between steps 1 and 2 is not sufficient to justify exception 
to rule that size status is for determination at time of award, otherwise, 
purpose of set-aside would be thwarted by awarding contract to other 
than small business concern 
Damages 
Liquidated damages 
Performance time error 
Mistake alleged after contract award to effect that time for com- 
pleting contract failed to include time required for preparing and 
acquiring approval of final engineering drawings—contract providing 
for liquidated damages—may not be corrected to provide additional 
time for performance, contract officer having neither actual nor con- 
structive notice of probability of error in bid, and unilateral mistake 
not entitling contractor to relief, and correction of mistake for other 
than ‘price, even though an assessment of liquidated damages would 
decrease payment to contractor, is not within authority delegated to 
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CONTRACTS—Continued 
Damages—Continued 
Liquidated damages—Continued 
Performance time error—Continued 


Federal agencies in sec. 1—-2.406-4 of Federal Procurement Regs. to 
reform erroneous contract prices, whether a price reduction or increase 
results, in an amount not exceeding $1,000, and General Accounting 
Office having reserved all reformation matters not specifically granted, 
administrative officers of Government should continue to submit to 
Office mistakes other than erroneous contract prices for consideration, 
regardless of amount of liquidated damages resulting from failure to 
provide correction 
Progress payments withholdings 

Although Government may retain more than 10 percent provided by 
progress payment clause of contract for construction of Coast Guard 
cutter to secure payment of both accrued and anticipated liquidated 
damages pursuant to its right of set-off—right that is not diminished 
by contractor’s right to progress payments—to avoid jeopardizing con- 
tinued performance under contract, monies in addition to 10 percent 
retained under progress payment clause should not be withheld, and 
percentages retained to insure Government in case of default—and 
failure to deliver cutter on time is a default—may be applied in satis- 
faction of liquidated damages assessed, and in event retained percentages 
prove inadequate to cover future liquidated damages assessments, 
surety under performance bond will be liable if contractor is unable or 
unwilling to make payments, and assignment of monies due contractor 
under contract requiring progress payments to be made to assignee 
bank, does not operate to affect rights of Government 

Measure 

Actual and excess commodity costs 

Measure of damages for unexcusable contract default under contract 
providing for actual damages due to delay or failure to deliver and for 
excess costs incurred in procuring product or any part of it elsewhere is 
not only excess commodity costs incurred in repurchasing product, but, 


also, as actual damages, additional administrative costs brought about 
by necessity for soliciting new offers, and fact that exact assessment of 
damages may be difficult to ascertain because at time of default articles 
in default cannot be purchased in open market does not destroy right 
to recover damages as well for that part of contract which cannot be 


Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon Act.) 
Default 
Procurement from another source 
Excess cost liability 


Where supplies delivered pursuant to extended delivery provisions of 
contract failed to meet specifications and contract was terminated under 
delivery provision of Default article rather than provision relating to 
failure to perform on basis other than delivery and extending 10 days to 


contractor to cure failure, contractor is not relieved of liability for excess 
reprocurement costs, absent judicial precedent to contrary, supplies not 


having met specification requirements, ‘delivery’ was not accomplished 
within meaning of Default article, and failure to timely deliver con- 
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Default—Continued 
Procurement from another source—Continued 
Excess cost liability—Continued 


forming supplies is adequate and proper ground for contract termination, 
a right that is not waived when contractor is allowed time to correct 
deficiencies, and timely delivery of nonconforming supplies not en- 
titling contractor to 10-day ‘‘cure period” provided in Default clause, 
termination of contract was properly accomplished and Govt.’s rights 
arising from action may be enforced 
Deliveries 
Pro rata basis 
Propriety 
Contractor who unable to meet delivery commitments due to adverse 
weather conditions affecting production prorates deliveries among all its 
customers is not liable to Govt. for failure to make complete delivery, 
even though contract did not provide for proration, absent provision 
in contract to confirm general information to trade that pro rata deliver- 
ies would not be accepted, and contractor within his rights to rely on 
general principle of law requiring proration among contracting parties 
when expected production fails for causes beyond control may be re- 
lieved of liability 
Discounts 
Lost 
Liability of certifying officer 
Although certifying officer is not pecuniarily liable for amount of time 
discount lost for failure to certify voucher within time discount period, 
even though he is subject to disciplinary action, certification of voucher 
in full amount when Govt. is entitled to take discount, constitutes “false 
inaccurate, or misleading’’ certification under 31 U.S.C. 82c and certi- 
fying officer is liable for amount of discount lost; therefore, where vouchers 
are not presented for certification due to administrative delays in securing 
signatures on supporting documents, certifying officer may not be 
assessed discount lost on vouchers covering supporting documents cor- 
rectly submitted by contractor, however, he is liable where full amount 
was paid incident to document corrected under rule that discount period 
begins to run on date of receipt of material or service or date of receipt 
of correct invoice, whichever is later, and certification of voucher having 
occurred during discount period, certifying officer is responsible for 
discount lost on payment 
Disputes 
Contract Appeals Board decision 
Evidence supports determination 
Determination of Army Board of Contract Appeals to uphold termina- 
tion for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt. must stand 


behind its specifications—having been based on substantive evidence 
that supports record as whole, GAO is required to uphold decision of 
Board, evidence amply supporting conclusion contract was not awarded 
as “best efforts” contract nor was it in nature of research and develop- 


ment contract and Board not having acted arbitrarily or capriciously,. 
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Disputes—Continued 

Contract Appeals Board decision—Continued 

Evidence supports determination—Continued 

contractor assumed risk of inability to perform, that is that expenditure 
of time, effort, and money would not be reimbursable; therefore, cir- 
cumstances providing no excuse for default, Board’s decision must be 
accepted 
Duration 

Information pertinency 

Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard 
to completion of contract, thereby obliging bidders to include in bid 
price amount to cover cost of services for entire repair period, when 
Govt. elects to maintain live ship and is not furnished services for full 
period, contractor benefits to extent of reduced cost and bidders un- 
informed of deviation of service period did not compete on common 
basis; therefore, in future procurements shore service provision should 
be revised to assure Govt. services commensurate with payments, and 
even though ship was berthed in rented yard facilities and required 
services were not available at all times, contractor is considered respon- 
sible, as portable equipment, or extended services from other areas 
could have been brought in had Govt. requested services for duration 
of contract 


Propriety of award 

Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel available, 
contract for gas or oil to be subject to appropriation of funds for con- 
version of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), 
notwithstanding bidder is not public utility within contemplation of 
section due to its doubtful status under Title 42 of Alaska Statutes, 
Congress having authorized long-term contracts for services with public 
utility aspects, categorizing service rather than contractor, and as “‘gas’’ 
is utility by definition, contract to furnish public utility gas service by 
firm that is not within strict legal definition of ‘‘public utility” is not pro- 
hibited under authority of 40 U.S.C. 481(a)(3), prescribing long-term 
contracts for public utility services......................-.-....-.-- 
Fire fighting services. (See States, fire fighting services) 
Fraud 

Medical certificates 

Claims under guard service contracts terminated due to submission 
by contractor of false or fictitious medical certificates for prospective 
employees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard 
service having been satisfactorily performed by physically capable 
employees, Govt. received direct benefit and sustained no monetary 
loss, and absent showing of fraud to obtain payment, contractor may 
be paid for services rendered; however, in view of pending appeal from 
legality of contract termination because of improper certificates, release 
should be secured from contractor before payment is made 
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Frustration 

Effect on liability 

Contract entered into pursuant to 43 U.S.C. 390b granting State River 
Authority water storage space in dam and reservoir project constructed 
under Flood Control Act, approved Sept. 3, 1954, in exchange for payment 
of proportionate share of first construction costs may not be modified to 
relieve Authority from liability for increased costs occasioned by repair 
of dam embankment slide on basis purpose of Authority in entering into 
contract to supply water at reasonable prices would be frustrated by 
payment of additional amount, and that Authority in anticipation of 
retiring project indebtedness from current revenues did not submit 
project to voters as required by State Statute, and as increased cost, 
whether or not foreseen, is contract hazard that neither excuses nonper- 
formance nor entitles contractor to additional compensation without 
compensatory benefit to Govt., vested rights of Govt. to increased 
contribution from Authority may not be surrendered 
Government property 

Utilization 

Procurement procedure 

Low bids on two procurement lots to be purchased separately, one 
bidder representing Govt-owned facilities would be used, but failing to 
furnish written use authorization required under invitation, and other 
bidder not indicating use of Govt. facilities, may be accepted without 
prejudice to only other bidder, who also did not furnish use authorization, 
bidders not indicating use of Govt. facilities although technically not 
required to furnish use authorization, unable to accomplish contract 
without employing manufacturers making use of Govt. facilities, could 
not accurately represent Govt. facilities would not be used, and all bidders 
equally deficient in not having furnished authorization to use Govt- 
furnished property, low bid on each procurement lot may be accepted as 
no bidder should be allowed to circumvent obvious requirement for 
advance use authorization by indicating none is required 
Increased costs 

Cost greater than contemplated 

No basis for additional compensation 

Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under small 
business set-aside for manufacture of vacuum cleaner attachment and 
submission of pilot model, tools and molds used in manufacture of item 
to be conveyed free of charge to Govt., may not be allowed, contract a 
fixed price rather than a research and development contract, contractor 
had responsibility for meeting specifications and test requirements, and 
absent price adjustment provision, there is no entitlement to additional 
compensation for unforeseen difficulties not occasioned by specification 
changes within purview of changes clause of contract, and acceptance by 
Govt. of free of charge voluntary offer of tools and molds, proper under 
invitation and sec. 1-2.305 of Fed. Procurement Regs., constitutes no 
equitable basis for relief of contractor 


235-533 O - 67 - 60 
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Labor-hour type 

Authority to use 

Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale 
by Forest Service, routine operation even though performed by persons 
of professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and consultants 
(5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest Service, 
and “labor-hour”’ type contract—a variant of time and materials 
contract—is permissible method of contracting for the professional 
services pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and 
hourly billing rates for applied hours, plus travel and transportation 
expenses, subject to fixed-maximum limit, is practicable and feasible 
method to obtain desired end, contracting officer to determine reason- 
ableness of billing rates and time spent on job 
Labor stipulations 

Davis-Bacon Act 

Classification of workmen 

Under contract for construction of electric power transmission line 
in seven Colorado counties, 180 mile segment of 2,000 mile line, pay- 
ments withheld pursuant to Davis-Bacon Act, 40 U.S.C. 276a, on 
account of wage underpayments may not be released to contractor who 
had refused to accept determination of Secretary of Labor classifying 
workmen erecting steel transmission towers as “linemen,” determina- 
tion based on wages pursuant to jurisdictional agreement between unions 
and prevailing in State on projects of similar character, and Secretary’s 
refusal to establish lower wage rate classification of ‘“Tower Erector’ 
urged by contractor is not reviewable by GAO, authorized to determine 
propriety of administrative withholdings and to disburse wages “found 
due,”’ and record confirming use of “‘lineman”’ classification, notwith- 
standing jurisdictional agreement between unions, and consideration of 
State-wide practices in ascertaining area wage practices, amount with- 
held may not be paid to contractor 

Minimum wage determinations 
Classifications of work 
Applicable rate schedule 

Under invitation for bids on construction project which calls for wage 
schedule applicable to only one particular type of construction work, 
contracting officer should prepare his request for wage rate determina- 
tion from Secretary of Labor in such manner that wage rate issued 
applies only to work to be performed or, where such procedure is not 
practicable, as in case of general wage determination which contains 
more than one schedule of wage rates, invitation should specify which 
particular schedule is considered applicable to contract work 

Expiration date exceptions 

Rejection of all bids for construction of transmission.line and re- 
advertising specifications to include, pursuant to Davis-Bacon Act, 
40 U.S.C. 276a, modified wage rates of new determination containing 
rates identical to expired wage rates incorporated in initial specifica- 
tions—contract award having been delayed to secure certificate of 
competency on low bidder—was justified absent request to and grant 
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CONTRACTS—Continued 
Labor stipulations—Continued 
Davis-Bacon Act—Continued 
Minimum wage determinations—Continued 
Expiration date exceptions—Continued 
by Secretary of Labor for extension of expired wage rate determination 
in accordance with Dept. of Labor Regs. increasing effectiveness of 
wage rate determinations and establishing procedure for extension of 
determination after expiration, and automatic issuance of new wage 
rate determination embodying wages identical to expired rates that had 
been included in initially advertised specifications, having neither 
revived nor extended expired wage rates, award on basis of specifica- 
tions incorporating those rates would be improper 
Wage underpayments 
Contractor not at fault 
Wage underpayment withheld pursuant to Davis-Bacon Act, 40 
U.S.C. 276a, under construction contract awarded incident to invitation 
which contained two wage schedules without any indication as to which 
rate was applicable to work to be performed may be refunded, even 
though administrative determination that higher of two wage schedules 
was proper, since work required application of only one wage schedule 
and contractor’s interpretation that lower schedule was applicable was 
not unjustified 
Withholding unpaid wages, overtime, etc. 
Administrative determination approved 
Under contract for construction of electric power transmission line 
in seven Colorado counties, 180 mile segment of 2,000 mile line, pay ments 
withheld pursuant to Davis-Bacon Act, 40 U.S.C. 276a, on account of 
wage underpayments may not be released to contractor who had refused 
to accept determination of Secretary of Labor classifying workmen 
erecting steel transmission towers as “linemen,” determination based on 
wages pursuant to jurisdictional agreement between unions and prevail- 
ing in State on projects of similar character, and Secretary’s refusal to 
establish lower wage rate classification of “Tower Erector’ urged by 
contractor is not reviewable by GAO, authorized to determine propriety 
of administrative withholdings and to disburse wages ‘found due,” and , 
record confirming use of “lineman” classification, notwithstanding 
jurisdictional agreement between unions, and consideration of State-wide 
practices in ascertaining area wage practices, amount withheld may 
not be paid to contractor 
Labor surplus area awards. (See Contracts, awards, labor surplus areas) 
Leases. (See Leases) 
Mistakes 
Allegation after award 
Prior to receipt of award notice 
Price mistake alleged by small business concern bidding separately 
on quantity increments for delivery to three geographical areas prior 
to receipt of notice of award to furnish Areas I and II requirements, 
mailed month before allegation, may not be corrected, notwithstanding 
alleged nonreceipt of initial notice and issuance of duplicate, invitation 
providing for binding contract upon mailing of notice of award, regardless 
of its receipt by bidder, language to which bidder took no exception, and 
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CONTRACTS—Continued 
Mistakes—Continued 
Allegation after award—Continuea 
Prior to receipt of award notice—Continued 
mistake having been alleged after notice of contract award, Govt. cannot 
be charged with accepting bid with actual notice of mistake, nor with 
having constructive notice of error on basis wide variance in bid prices on 
Area III procurement indicated error in Areas I and II bids, separate 
bids having been solicited on three geographical areas, prices for one 
area are not determinative of price reasonableness in any other area, 
and error being unilateral, contract may not be terminated, nor additional 
amount paid 
Under invitation for bids providing that binding contract will result 
when written award is “mailed or otherwise furnished’’ to successful 
bidder within acceptance time specified in bid and without further action 
by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice 
of award but prior to receipt of notice, award having become effective 
on deposit of award notice in mail by Govt., regardless of when received 
by bidder, and notwithstanding postal regulations that permit recall of 
mail by sender before delivery to addressee; therefore, mistake in bid 
having been alleged “after award,’ and Govt. having accepted bid in 
good faith without actual or constructive notice of mistake, contract 
may not be terminated nor contractor paid amount in addition to 
original contract price 
Contracting officers error detection duty 
Cost analysis 
Contractor who alleges unilateral price mistake on equipment, similar 
to that previously furnished, after delivery and payment under contract 
negotiated on sole source basis pursuant to 10 U.S.C. 2304(a)(10), 
authority for negotiation of contracts where it is impracticable to obtain 
competition, mxy bé given price increase although generally relief is 
precluded when mistake is unilateral and contracting officer is not on 
actual notice of error until after contract had been fulfilled, in view of 
fact that although procurement was on sole source basis with no oppor- 
tunity to compare prices, had contracting officer complied with require- 
ment in par. 3-807.2, ASPR, for cost or price analysis in every nego- 
tiated procurement, he would in consulting records on earlier procurement 
have detected that bid price was less than one-tenth former price and 
questioned low bid; therefore, it would be unconscionable for Govt. 
to benefit from extremely low price quoted in error, and contractor is 
entitled to additional amount 
For errors prior to award. (See Bids, mistakes) 
Performance time 
Correction authority 
Mistake alleged after contract award to effect that time for completing 
contract failed to include time required for preparing and acquiring 
approval of final engineering drawings—contract, providing for liquidated 
damages—may not be corrected to provide additional time for perform- 
ance, contract officer having neither actual nor constructive notice of 
probability of error in bid, and unilateral mistake not entitling con- 
tractor to relief, and correction of mistake for other than price, even 
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CONTRACTS—Continued 

Mistakes—Continued 

Performance time—Continued 

Correction authority—Continued 

though an assessment of liquidated damages would decrease payment to 
contractor, is not within authority delegated to Federal agencies in 
sec. 1-2.406—4 of Federal Procurement Regs. to reform erroneous con- 
tract prices, whether a price reduction or increase results, in an amount 
not exceeding $1,000, and General Accounting Office having reserved 
all reformation matters not specifically granted, administrative officers 
of Government should continue to submit to Office mistakes other than 
erroneous contract prices for consideration, regardless of amount of 
liquidated damages resulting from failure to provide correction 

Small business concerns 

Under invitation providing for bidder to waive portion of any alleged 
mistake in bid, excluding obvious errors, etc., and mistakes that would 
result in bid price reduction, contract price to exclude any correction 
that exceeds amount waived, amount that is evaluated in determining 
low bid, small business concern that confirmed its low bid after denial 
of bid correction for an omitted item of undetermined cost, may not be 
allowed claim made 13 months after award in amount larger than that 
originally presented, waiver clause not having changed rules that to 
correct bid mistake, bid actually intended must be established, and if 
only evidence of error is alleged, withdrawal of bid is authorized, and 
low bid having been verified prior to award, contractor is precluded from 
recovery, and small business status does not entitle low bidder to prefer- 
ential treatment, Small Business Act indicating no intent to abrogate 
legal principles in settlement of contract claims from small business 
concerns 
Modification 

Frustration of contract basis 

Contract entered into pursuant to 43 U.S.C. 390b granting State 
River Authority water storage space in dam and reservoir project 
constructed under Flood Control Act, approved Sept. 3, 1954, in ex- 
change for payment of proportionate share of first construction costs 
may not be modified to relieve Authority from liability for increased 
costs occasioned by repair of dam embankment slide on basis purpose 
of Authority in entering into contract to supply water at reasonable 
prices would be frustrated by payment of additional amount, and that 
Authority in anticipation of retiring project indebtedness from current 
revenues did not submit project to voters as required by State Statute, 
and as increased cost, whether or not foreseen, is contract hazard that 
neither excuses nonperformance nor entitles contractor to additional 
compensation without compensatory benefit to Govt., vested rights of 
Govt. to increased contribution from Authority may not be surrendered - 
Multi-year procurements 

Labor surplus set-aside award 

Evaluation erroneous 

Award of entire labor surplus set-aside under multi-year procurement 
invitation to small business concern that is not located in labor surplus 
area (Group 5), concern awarded non-set-aside portions of procurement 
for 2-year program, should be canceled for first year’s requirements and 





918 INDEX DIGEST 


CONTRACTS—Continued Page 
Multi-year procurements—Continued 
Labor surplus set-aside award—Continued 
Evaluation erroneous—Continued 
small business concern located in persistent labor surplus area (Group 
1), and bidding within required 120 percent of non-set-aside bid price, 
given opportunity to accept award of canceled portion of procurement, 
contracting officer erroneously disqualifying concern because it offered 
quantity less than that awarded on non-set-aside, notwithstanding con- 
trary provision in set-aside notice, and same unit price required for all 
program years, determination of bid price within 120 percent of awarded 
price on non-set-aside is not affected by multi-year award, characteristic 
of multi-year procurements being that Govt. has no obligation to pur- 
chase more than first program year’s quantity_._......-.----------- 735 
Negotiation 
Awards 
To other than the low bidder 
Under request for proposals soliciting offers for research and develop- 
ment on equipment in accordance with purchase description that 
invited proposals deviating from design of “preliminary engineering” 
model, fact that low bidder on procurement negotiated pursuant to 
10 U.S.C. 2304(a)(11) met minimum requirements of purchase de- 
scription but cost negotiations were conducted solely with second low 
bidder offering superior product does not convert competitive procure- 
ment to sole source procurement that was without higher authority 
approval, and second low bidder, firm permitted by RFP to deviate from 
design of preliminary model, responsive to performance characteristics 
of model, as well as technical requirements of purchase description, 
having offered superior product that demonstrated understanding of 
problem and scope of project, meaningful negotiations could only be 
conducted with that firm, and contract award pursuant to those nego- 
ES a a ee ae (agement new 749 
Competition 
Award under initial proposals 
Award under 10 U.S.C. 2304(a)(11), negotiation of contracts for 
experimental, development, or research work, on basis of initial pro- 
posals, for training device to other than low offeror—contractor currently 
performing other phases of work but not given opportunity for negoti- 
ation and correction of technical deficiencies—where price differential 
was not taken into consideration, and award was upheld upon post award 
revaluation, is not within contemplation of par. 3—805.1(a)(v), Armed 
Services Procurement Reg., relaxing mandatory requirement for negoti- 
ation with all responsible offerors when acceptance of initial offer results 
in fair and reasonable prices, and notwithstanding par. 4-205.5 that price 
is not controlling in selecting contractor for research and development, 
in disregarding substantial price differential in proposals, and in cate- 
gorizing technical proposal of contractor performing related work as 
inferior rather than unacceptable, determination that would require 
notice pursuant to par. 3-508 to unsuccessful offeror, maximum compe- 
tition prescribed in par. 3-101 was not obtained_________...-_------- 417 
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Negotiation—Continued 
Competition—Continued 
Impracticable to obtain 
The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contributions 
anc. to construct Center for Institution, an “Executive agency” subject 
to Federal Property and Administrative Services Act of 1949, requires 
GSA as agent to construct Center in accordance with 1949 act, notwith- 
standing Board of Regents of Smithsonian, operating with trust funds, 
is exempt from statutes applicable to Govt. buildings, construction funds 
appropriated under authority of act of Jan. 23, 1964, amending Center 
act, being subject to Federal procurement laws, and impracticable to 
obtain competition for construction of Center, contract may be negoti- 
ated under sec. 302(c)(10) of 1949 act and sec. 1.3—210 of Fed. Procure- 
ment Regs. upon joint determination by Board of Trustees and Admin- 
istration that use of formal advertising is neither feasible nor practicable _ 
Cost, etc., data 
Price negotiation techniques 
Although contracting officer is authorized under par. 3—807.1(b)(i)a 
of Armed Services Procurement Reg. to determine adequacy of pricing 
competition, where through medium of formal advertising on past 
requirements pricing history of procurement is known and might reason- 
ably have been construed to cast doubt upon reasonableness of prices 
negotiated pursuant to public exigency authority exception in 10 U.S.C. 
2304(a) (2), contracting officer would have been justified in using his 
discretion to require cost and pricing data and to ignore literal wording 
of definition of adequate price competition____--_...-_-.------------ 
Oral solicitations, etc. 
Validity 
Notwithstanding fact that negotiation of contract for urgently needed 
equipment with high priority designation was conducted orally and did 
not conform to par. 3-501(b), Armed Services Procurement Reg., 
requirement that request for either proposals or quotations must be in 
writing, contract award is valid, public exigency basis for negotiation 
pursuant to 10 U.S.C. 2304(a)(2) and par. 3-202.2 of regulation, evi- 
denced by high priority of equipment, bringing procurement within 
purview of “appropriate case’ exemption to par. 3—501(b) restrictions 
on oral solicitations, and offers having been submitted in good faith in 
response to oral solicitation that gave all offerors equal opportunity to 
compete on equal basis, award to low offeror is valid and in best interest 
of Govt.; however, instructions or regulations to serve as guide to extent 
to which determinations to solicit proposals orally may be based upon 
high priority designation are recommended_--___--_---.-_-_----------- 
Propriety 
Negotiation to obtain price reductions under two invitations for bids 
on total set-asides issued to numerous small business concerns with only 
responsive bidder, reduced prices exceeding low bid of only other bidder 
who was determined not to be small business concern, is contrary to secs. 
3-215.1 and 3-215.2, Armed Services Procurement Reg., implementing 
10 U.S.C. 2304 (a) (15) to authorize negotiation of contract where “bid 
prices received after formal advertising are unreasonable,” provided 
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Negotiation—Continued 
Propriety—Continued 
each responsible bidder has reasonable opportunity to negotiate, price 
negotiated is lower than lowest rejected bid, and is lowest offered by 
responsible supplier, and principle that Govt. may accept benefit of 
voluntary reduction in price of otherwise acceptable responsive bid is 
not for application where bid prices received after formal advertising are 
unreasonably high and negotiation of lower price with only one bidder 
would be contrary to statute and regulation. Overrules any inconsistent 
DR ei aaiactnncutaccacckoseeie® Mickietaneknseneeneus 
Public exigency 
Diversion of priority rated orders 
Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 
axle assemblies under prior contract for identical item—diversion that 
will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating re- 
quired on current procurement had not been assigned at time of diversion, 
implementing regulations promulgated by Business and Defense Services 
Admin. authorizing rescheduling of deliveries under DMS ratings to 
meet emergency needs and prescribing in sec. 17(a) for use or disposition 
of material obtained under rated order that is susceptible to interpreta- 
tion that rated order may be diverted for use for same purpose under 
any contract contractor has with Govt., and any possible violation of 
regulations is for resolution by BDSA or contracting agency 
Request for proposals 
Failure to solicit 
Failure to solicit proposals from incumbent contractor, known as 
small business concern, on labor surplus set-aside and unreserved portion 
of procurement, not synopsized in Commerce Business Daily, and 
negotiated pursuant to public exigency exception in 10 U.S.C. 2304(a) (2), 
on basis manufacturer had not qualified first preproduction sample and 
was in default under current contract is procedure that enforces determi- 
nation of responsibility that is not within scope of contracting officer’s 
authority, gives appearance of boycott, and tends to undermine purposes 
behind 15 U.S.C. 637(b) (7), empowering Administrator of Small Business 
Admin. to conclusively certify to capacity and credit of small business 
concern to perform specific Govt. contract, and in procuring future 
requirements, company should be solicited for propcsals, and in event 
time does not permit referral to SBA, contracting officer has authority 
to execute certificate described in par. 1—-705.4(c)(iv) of Armed Services 
IE el cc ccddabctanwaan 
Two-step procurement 
Late bid on first phase 
Notwithstanding late delivery to procurement office of proposal under 
Letter Request for Technical Proposals of first step of two-step procure- 
ment, directed to designated officer bearing required information, and 
timely delivered by air freight to shipping and receiving area of installa- 
tion, letter request failing to furnish procurement office information, prv~ 
pcsal should not be rejected and proposer may be afforded opportunity 
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Negotiation—Continued 
Two-step procurement—Continued 
Late bid on first phase—Continued 
to bid on second phase of procurement, strict cutoff date for acceptance 
of proposal not being warranted in view of fact proposal was addressed 
in conformity with letter request, proposals received containing no 
prices could not become binding contracts by acceptance, no public 
opening intended, proposals remained in sole knowledge of Govt. and 
individual proposers, and no delay or interference had occurred in 
orderly and expeditious evaluation of proposals for technical merit only _- 24 
Offer and acceptance 
Notice of award v. contract execution 
Under invitation for bids providing that binding contract will result 
i when written award is “mailed or otherwise furnished’’ to successful 
bidder within acceptance time specified in bid and without further action 
| by either party, bidder who had taken no exception to provision is not 
entitled to correction of mistake in bid alleged after mailing of notice of 
award but prior to receipt of notice, award having become effective on 
deposit of award notice in mail by Govt., regardless of when received by 
bidder, and notwithstanding postal regulations that permit recall of mail 
by sender before delivery to addressee; therefore, mistake in bid having 
been alleged “after award,” and Govt. having accepted bid in good 
faith without actual or constructive notice of mistake, contract may 
not be terminated nor contractor paid amount in addition to original 
COI Sissi ccccnsecencdcnccunend cin kes Reese eee 700 
Paymenis 
Partial 
Off-site storage of materials 
Under construction contract authorizing partial payments and provid- 
ing that in preparing estimates of payments material delivered on site 
may be taken into consideration, delivery of material to off-site storage 
yard may not be viewed as delivery to site for purpose of partial pay- 
ment, and fact that delay in construction may result if off-site storage is 
not included in payment estimates is immaterial, contractor having legal 
responsibility to complete construction on time; however, contract may 
be modified to authorize partial payments for materials stored ‘‘off-site’’ 
if it is in interest of U.S., and adequate security for any payments made 
WII, iu Sieti be ocdeedh doth duende sesaeeincas easeseewen 213 
Progress 
Request 
Bid reciting ‘‘Progress Payments Are Requested” under invitation that 
did not provide for progress payments but for payments upon delivery 
and acceptance of items is nonresponsive bid, even though in ordinary 
sense word “request’’ is precatory in nature as its precise meaning de- 
pends upon existing circumstances, and request for progress payments 
subject to two possible meanings, to permit explanation of request would 
place bidder in position to affect responsiveness of bid___-_-..-------- 809 
Small business concerns 
Although purpose of Appendix E to Armed Services Procurement 
Reg., promulgated in implementation of 10 U.S.C. 2307(a), is to facilitate 
and accelerate making of progress payments requested by small business 
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Progress—Continued 
Small business concerns—Continued 
concerns bidding on Govt. contracts, discretion to determine whether or 
not to include progress payment provision reposing in contracting officer, 
regulation requires inclusion of provision contemplating progress pay- 
ments in invitations only when period between initiation of work and 
first delivery of production units may be expected to exceed 6 months in 
iit dinbn conn nnnnesdRekns de eensassadccaaendanecwenesesen 809 
Withholdings 
Although Government may retain more than 10 percent provided 
by progress payment clause of contract for construction of Coast Guard 
cutter to secure payment of both accrued and anticipated liquidated 
damages pursuant to its right of setoff—right that is not diminished by 
contractor’s right to progress payments—to avoid jeopardizing continued 
performance under contract, monies in addition to 10 percent retained 
under progress payment clause should not be withheld, and percentages 
retained to insure Government in case of default—and failure to deliver 


cutter on time is a default—may be applied in satisfaction of liquidated 


damages assessed, and in event retained percentages prove inadequate 
to cover future liquidated damages assessments, surety under perform- 
ance bond will be liable if contractor is unable or unwilling to make 


payments, and assignment of monies due contractor under contract 


requiring progress payments to be made to assignee bank, does not 
operate to affect rights of Government____-_............------------ 484 
Performance 

Impossibility 

Weather conditions 

Contractor who unable to meet delivery commitments due to adverse 
weather conditions affecting production prorates deliveries among all 
its customers is not liable to Govt. for failure to make complete delivery, 
even though contract did not provide for proration, absent provision 
in contract to confirm general information to trade that pro rata de- 
liveries would not be accepted, and contractor within his rights to rely 


on general principle of law requiring proration among contracting 
parties when expected production fails for causes beyond control may 
ir IE I tinasa Kae be wcceed se caeuee os eeewkenee ase 805 

Fact that if properly managed crop available prior to freeze would 
have permitted contractor to perform under Govt. contract does not 
impose default liability for delivery failure, contractor intending to use 
crop which froze in performance of contract, and entitled as matter 
of law to anticipate normal production from plantings, it would be 
improper to consider that contractor should have performed contract 
by harvesting crop other than one intended at earlier time; therefore, 
contractor may be relieved of damages assessed_____..._..----------- 805 
Personal services. (See Personal Services) 
Price adjustment 

Changes 

Unchanged work 

Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under 
small business set-aside for manufacture of vacuum cleaner attachment 
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Changes—Continued 

Unchanged work—Continued 

and submission of pilot model, tools and molds used in manufacture of 
item to be conveyed free of charge to Govt., may not be allowed, con- 
tract a fixed price rather than a research and development contract, 
contractor had responsibility for meeting specifications and test require- 
ments, and absent price adjustment provision, there is no entitlement to 
additional compensation for unforeseen difficulties not occasioned by 
specification changes within purview of changes clause of contract, and 
acceptance by Govt. of free of charge voluntary offer of tools and molds, 
proper under invitation and sec. 1-2.305 of Fed. Procurement Regs., 
constitutes no equitable basis for relief of contractor. .............-.- 
Prices 

Reduction 


Government activities 
Under invitation for ship repairs that requires contractor, if requested, 


to provide certain services from time ship arrives in contractor’s yard 
to completion of contract, thereby obliging bidders to include in bid 
price amount to cover cost of services for entire repair period, when 


Govt. elects to maintain live ship and is not furnished services for full 
period, contractor benefits to extent of reduced cost and bidders unin- 


formed of deviation of service period did not compete on common basis; 


therefore, in future procurements shore service provision should be 
revised to assure Govt. services commensurate with payments, and even 
though ship was berthed in rented yard facilities and required services 
were not available at all times, contractor is considered responsible, as 
portable equipment, or extended services from other areas could have 
been brought in had Govt. requested services for duration of contract - 
Priority rated orders 

Diversion propriety 

Award of contract for trucks negotiated on basis of public exigency 
under 10 U.S.C. 2304(a)(2) with second low bidder offering earlier 
delivery dates predicated on diversion of rated DMS priority orders for 


axle assemblies under prior contract for identical item—diversion that 
will not affect deliveries under earlier contract—does not compromise 
Defense Production Act of 1950, as amended, notwithstanding rating 
required on current procurement had not been assigned at time of diver- 
sion, implementing regulations promulgated by Business and Defense 
Services Admin. authorizing rescheduling of deliveries under DMS 
ratings to meet emergency needs and prescribing in sec. 17(a) for use or 
disposition of material obtained under rated order that is susceptibie to 
interpretation that rated order may be diverted for use for same purpose 
under any contract contractor has with Govt., and any possible violation 
of regulations is for resolution by BDSA or contracting agency-------- 
Reformation. (See Contracts, modification) 
Releases 

Appeal pending 

Claims under guard service contracts terminated due to submission by 
contractor of false of fictitious medical certificates for prospective em- 
ployees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard service 
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CONTRACTS—Continued 


Releases—Continued 
Appeal pending—Continued 


having been satisfactorily performed by physically capable employees, 
Govt. received direct benefit and sustained no monetary loss, and 
absent showing of fraud to obtain payment, contractor may be paid 
for services rendered; however, in view of pending appeal from legality 
of contract termination because of improper certificates, release should 
be secured from contractor before payment is made 
Requirements 

Alternative method of procurement 

Acceptance of alternate bid submitted after bids were opened by 
second low bidder who offered to perform requirements contract for data 
processing and programming services at fixed, reduced price in amount 
less than that of low bidder under invitation, provided certain record- 
keeping was eliminated, would be improper, even had initial bid of offeror 
been lowest received because reduction was conditioned upon reduction 
in required services; however, should alternative method proposed meet 
needs of Govt., determination should be made whether resolicitation of 
procurement would be practicable and would result in substantial reduc- 
tion in price, but in event of negative determination, award of require- 
ments contract to low bidder, found satisfactory in preaward survey, 
would not be prejudicial to other bidders, even though cost of changing 
contractors—highly speculative factor that was not provided in invita- 
tion—was not included in evaluation of bids 

Estimated amounts not warranty 

When number of meals supplied under l-year requirements contract 
approximates only two-thirds of Govt.’s estimate, upward price adjust- 
ment to contractor may not be authorized, estimate of meals to be fur- 
nished having been made in good faith, fact that earlier invitation was 
canceled because of mistake in estimated number of meals, estimate re- 
vised and readvertised may not reasonably be relied on as representation 
that estimate upon which contract was awarded was accurate within any 
particular degree or percentage; therefore, absent indication in record 
that number of meals estimated was based on other than best information 
available at time of contracting, deviation of one-third in actual require- 
ments is not unreasonable and there is no basis upon which to grant 
upward adjustment in amount paid under contract 

Legality of agreement 

District of Columbia unsuccessful in drawing specifications, procuring, 
storing, and distributing low valued welfare items within framework of 
sec. 3709, R.S. (41 U.S.C. 5), use of “‘catalogue”’ requirements contract 
method of purchasing that limits bidding to firms able to supply full line 
of items included in one or more of categories listed in invitation for 
bids, in lieu of semiannual procurement method favoring small business— 
District is not subject to Small Business Act, 15 U.S.C. 631—is not 
restrictive of competition and is in best interests of District, eliminating 
excessive costs of open-market purchases, storage, and surplus inven- 
tories; however, before entering into any future “catalogue” require- 
ments contract, common basis for evaluating bids requires that specifica- 
tions list quality of catalogue items, and that method of evaluation 
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CONTRACTS—Continued Page 
Requirements—Continued 
Legality of agreement—Continued 
consider catalogue prices and not discounts offered, taking into account 
that contract prices are sibject to increase upon issuance of new 
PII ler tages ena kewana casa tadscdvacuecesatetanacsnuenes 456 
Research and development 
Reimbursable items 
Mortgage insurance 
Under Federal charter granted chemical society to investigate, 
examine, and experiment in pure or applied chemistry in connection 
with national defense, reimbursement to be on “actual expense’’ basis 
and other services to be rendered at no charge, although society is not 
precluded from contracting with other than military for services other 
than national defense, in view of fact that at time act of incorporation 
was considered, society was only rendering services beyond scope of 
normal cooperation in field of national defense and, therefore, intent of 
“no compensation” provision was to assure continuation of past coop- 
peration, National Institutes of Health may not amend cost-reimburse- 
ment contract to authorize payment of that portion of mortgage in- 
terest attributable to contract, interest relating to financing real property 
acquired separate and apart from society’s involvement in contract 
not constituting item reimbursable as ‘‘actual expense”’_____________-_- 638 
Sales. (See Sales) 
Small business concerns. (See Contractors, awards, small business 
concerns) 
Specifications 
Addenda acknowledgment 
Failure to return. (See Contracts, specifications, failure to furnisn 
something required, addenda acknowledgment) 
Adequacy 
Adaptation of military specifications 
When contracting office in adapting military specifications to its 
particular needs substitutes fork lift truck of reduced capacity, 3,000 
pounds, with 190-inch lift height in lieu of 180-inches specified for 3,000- 
pound truck capacity in military specifications without inviting bids on 
180-inch lift height and stating minimum lift capacity at 190 inches but 
requesting bidders to define safe capacity of truck at that lift height, 
invitation for bids is defective and does not present proper basis for 
soliciting competitive bids; therefore, invitation having failed to comply 
with sec. 1-2.101 of Fed. Procurement Regs. requiring that invitation 
for bids describe needs of Govt. clearly, accurately, and completely, 
avoiding unnecessarily restrictive specifications, cancellation of invitation 
is recommended and in any reprocurement invitation should clearly 
state minimum requirements in all areas essential to purposes for which 
CP i ss Aeon ecco ees endce ens ker aweeedene 776 
Correction recommended 
Under invitation for ship repairs that requires contractor, if requested, 
to provide certain services from time ship arrives in contractor’s yard to 
completion of contract, thereby obliging bidders to include in bid price 
amount to cover cost of services for entire repair period, when Govt. 
elects to maintain live ship and is not furnished services for full period, 
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CONTRACTS—Continued 
Specifications—Continued 
Adequacy—Continued 
Correction recommended—Continued 


contractor benefits to extent of reduced cost and bidders uninformed of 
deviation of service period did not compete on common basis; therefore, 
in future procurements shore service provision should be revised to 
assure Govt. services commensurate with payments, and even though 
ship was berthed in rented yard facilities and required services were 
not available at all times, contractor is considered responsible, as portable 
equipment, or extended services from other areas could have been 
brought in had Govt. requested services for duration of contract-_-_-- -- 
Brand name or equal. (See Contracts, specifications, restrictive, 
particular make) 
Changes, revisions, etc. 
After bid opening 
Propriety 
Waiver after bid opening and prior to award of product approval based 
on preproduction test reports, samples, and acceptance testing, award 
restricted to bidders whose products had been previously approved, and 
award to low bidder who protested inclusion of requirement after bid 
rejection was improper, procuring agency erroneously relying on par. 
2-202.4, Armed Services Procurement Reg., invitation requirement for 
prior approval of bidder product not resembling bid sample requirement 
of paragraph to show characteristics of product, and on basis of pub- 
lished notification that award would be restricted to bidders offering 
qualified product, preproduction test requirement of invitation may be 
likened to qualified products procedure prescribed by par. 1-1101, and 
prequalification provision of invitation going to essence of procurement, 
award, prejudicial to other bidders, notwithstanding preproduction test 
waiver for them, should not have been made; however, in view of urgent 
need for procurement, delivery will not be disrupted 
Sole bidder 
After bid opening, but, prior to award of contract to sole bidder to furnish 
gas fuel, where separate invitations had been issued for mutually exclu- 
sive alternate bids on gas, oil, and coal, amendment of change of rate 
provision of invitation to authorize negotiation of rate changes at request 
of either party to contract rather than changes based upon approval of 
appropriate public regulatory commission does not constitute such 
deviation or waiver from advertised requirements as to affect legality 
of proposed award, only one bid having been received under invitation 
for gas fuel, and fact that contract could have been negotiated under 
authority of 10 U.S.C. 2304(a)(10), and par. 3-210.2(v), Armed Services 
Procurement Reg., on basis that it was impracticable to obtain compe- 
tition for public utility service 
Timely notification 
Issuance of last of four amendments to invitation for bids approxi- 
mately 2 days prior to extended bid opening date is not “sufficient time”’ 
contemplated by par. 1-2.207(d) of Federal Procurement Regs. provid- 
ing ‘‘no award shall be made on invitation unless such amendment has 
been issued in sufficient time to permit all prospective bidders to consider 
such information in submitting or modifying their bids,’’ and notwith- 
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CONTRACTS—Continued Page 
Specifications—Continued 
Changes, revisions, etc.—Continued 
Timely notification—Continued 
standing some bidders acknowledged all amendments and responded to 
| invitation, little more than 2 working days, or less, for receipt of amend- 
ment, its consideration, and return of acknowledgment to issuing office 
is not sufficient time required to be accorded to all bidders by regulation, 
which specific and mandatory provides for no exception to its direction. 651 
Conformability of equipment, etc., offered 
Compatibility with existing equipment 
Under invitation for expansion of existing coaxial switching system 
providing that new equipment “shall be compatible with Govt-owned 
equipment presently installed in plant,’’ low bid offering new product 
thereby reducing costs to Govt. may be considered, as “‘compatible’’ re- 
quirement is not as limiting as “brand name or equal” provision that 
narrows competition to products ‘“‘equivalent” to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have 
been met, award may be made to low bidder_________._._----------- 815 
Impossibility of meeting 
Contractor’s risk 
Determination of Army Board of Contract Appeals to uphold termina- 
tion for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt.’ must stand 
behind its specifications—having been based on substantive evidence that 
supports record as whole, GAO is required to uphold decision of Board, 
evidence amply supporting conclusion contract was not awarded as 
“best efforts” contract nor was it in nature of research and development 
contract, and Board not having acted arbitrarily or capriciously, con- 
tractor assumed risk of inability to perform, that is that expenditure of 
time, effort, and money would not be reimbursable; therefore, circum- 
stances providing no excuse for default, Board’s decision must be 
ON teivttcbe eh ie cee dase steeds Oden eee eed 693 
Tests 
After cancellation of invitation 
Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest re- 
sponsible bidder, ‘‘after-the-fact’’ technical evaluation of equipment 
offered by two low bidders under invitation which imposed no sample, 
testing, brand name, or descriptive literature requirements offering 
bidders no ‘‘second chance” to qualify.equipment, evaluation for pur- 
posé of judging merits of high bidder’s protest does not constitute 
preferential treatment, nor would it serve to reinstate defective invi- 
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CONTRACTS—Continued 


Specifications—Continued 
Conformability of equipment, etc., offered—Continued 
Tests—Continued 
After cancellation of invitation—Continued 
tation and, although, validity of specifications and responsiveness of 
bids should have been determined before any action was taken to proceed 
with award or cancel invitation, subsequent administrative determi- 
nation of specification adequacy and bidder responsiveness is conclusive 
Deviations 
Descriptive literature 
Waiver 
Erroneous 
Although acceptance of low bid submitting descriptive bulletin that 
did not show item to be furnished would meet all salient characteristics 
of brand name or equal clause contained in invitation for bids in accord- 
ance with par. 1-1206.3, Armed Services Procurement Reg., essential 
requirement under par. 1-1206.2(b), was improperly based on blanket 
offer by low bidder to fully comply with specifications, assurance of 
compliance failing to remedy deficiencies of bulletin, absent description 
of modifications proposed and showing of modifications on descriptive 
data, cancellation of contract for procurement, already delivered but 
not inspected, would not be in best interests of Govt. in view of fact 
that low bidder took no exception to invitation, that contract award 
was made in good faith, and that procurement will not be accepted 
until inspected for compliance with specifications 
Informal v. substantive 
Bid bond requirements 
Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 
security, prescribed by invitation for bids, formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work 
as well as supplies or services is defect of form that may be waived 
pursuant to par. 2-405 of Armed Services Procurement Reg., absent 
prohibition in invitation against use of annual bid bond as security, 
and annual bid bond considered legally enforceable against surety in 
event low bidder refuses to execute contract and furnish performance 
and payment bonds on basis that provisions of Armed Services Pro- 
curement Reg. include construction work within concept of supplies 
or services, award of contract to low bidder was proper 
Failure to bid on addendum 
Failure of low bidder under invitation for construction of facility 
to acknowledge in its bid addendum increasing daily rate of liquidated 
damages provided in invitation and changing specifications may be 
waived as minor informality within meaning of sec. 2-405 of Armed 
Services Procurement Reg. on basis changed specifications negligibly 
affect bid price and, therefore, other bidders are not prejudiced, and 
that, although ordinarily it is speculative whether change in rate of 
liquidated damages would affect bid price, under invitation it is doubtful 
that bidders would have included amount for liquidated damages, 
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CONTRACTS—Continued Page 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive—Continued 
Failure to bid on addendum—Continued 
60-day bid acceptance period, period longer than that provided for 
completion of work, making liquidated damage provision unenforceable, 
and sufficient time, in accordance with par. 2-208, not having been 
allowed bidders to consider addendum information, low bidder was 
not at fault in failing to timely acknowledge addendum_--_-_-__-_-_--_--- 604 
Failure to bid on each item 
Contract awarded under invitation for bids as second step of two- 
step procurement, step restricted to price competition, technical pro- 
posals having been accepted pursuant to first step of procurement, 
which provided that omission of bid prices or specific response such as 
“No charge” or ‘Included in Price of Items” opposite each data item 
meant item would be furnished as part of contract consideration, but 
low bidder entered ‘‘N/A’’ notation in price column of end item, is 
binding contract obliging contractor to furnish item as part of total 
bid price, low bid evidencing without reference to extraneous aids or 
explanation that bid price was not intended to be applicable to item, and, 
therefore, irregularity of ‘‘N/A’”’ notation, neither affecting price, quan- 
tity, or quality, nor giving contractor option to determine whether or 
not to furnish data item as part of total bid price, may be waived with- 
out prejudicing competitive rights of other bidders____._..__.._------ 221 
Potential monthly supply 
Under invitation providing that bids offering lower required monthly 
supply potential than 2,000 units under 12-month supply contract for 
estimated quantity of 6,000 units of assorted tools will be rejected, low 
bid offering steady production run of 500 units per month, plus maximum 
| of 50 extra units, based upon 6,000 unit, 12-month estimate, consti- 
tutes substantial deviation from terms of invitation, manufacturer 
finding it more economical to produce item on even, continuous supply 
basis than on uneven fluctuating basis, and low bidder offering less 
than required supply potential having real advantage over bidders 
agreeing to meet monthly potential and obligating themselves for uneven 
production runs, has submitted nonresponsive bid that is properly for 
DOI to. die ek det Joes kk ase ay ad cota aoeedoweuaes 611 
Subcontracting percentages 
Low bid of joint venture on construction project offering to sub- 
contract 90 percent of work under invitation requiring successful con- 
tractor to perform at least 20 percent of total work, unless percentage 
reduction is authorized as advantageous to Govt., is nonresponsive 
bid that is prejudicial to other bidders, deviation giving low bidder 
option to perform and opportunity for ‘‘bid shopping,’’ deviation that 
is not corrected by information submitted after bid opening to effect that 
subsidiary corporations, controlled by and part of joint venture or- 
ganization, had been included in subcontracting percentage, and pro- 
vision for reducing percentage of work required to be performed by con- 
tractor when advantageous to Govt. applying to requests made ‘‘during 
the progress of the work,’”’ deviation giving low bidder both opportunity 
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CONTRACTS—Continued 
Specifications—Continued 
Deviations—Continued 
Informal v. substantive— Continued 
Subcontracting percentages—Continued 
for bid shopping and option whether or not to perform contract is 
material and may not be waived, therefore, requiring rejection of bid 
of joint venture 
Technical proposals under two-step procurement 
Where contracting officer after opening of bids under second step of 
procurement for equipment becomes aware of deficiency in technical 
proposal of firm offering lowest price, invitation for bids having been 
issued without any discussion with only two firms submitting unpriced 
technical proposals solicited, acceptance after bid price disclosure, 
with or without price revision, of substitute item requiring clarification 
and revision in order to conform to specifications would not only afford 
low bidder an unfair advantage, prejudicial to other bidder, but would 
be contrary to two-step procurement procedure prescribed by para- 
graphs 2—503.1(d) and (e) of ASPR, which contemplating that not all 
technical proposals will be fully acceptable as originally submitted, 
permits revision of technical proposals during first-step negotiations to 
make them acceptable prior to proceeding with second-step negotiations, 
and deviation affecting price, quality, or quantity is a major deviation 
requiring bid rejection 
Test requirements 
Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval re- 
quirement is not basis for holding specifications restrictive, or that 
because only one firm could supply Govt.’s needs, spirit or letter of 
competitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement 
officials, action taken will not be disturbed, and deviation from testing re- 
quirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 
bidders 
Warranties. (See Contracts, warranties) 
Failure to furnish something required 
Addenda acknowledgment 
Time sufficiency 
Issuance of last of four amendments to invitation for bids approxi- 
mately 2 days prior to extended bid opening date is not “‘sufficient time’’ 
contemplated by par. 1—-2.207(d) of Federal Procurement Regs. providing 
‘no award shall be made on invitation unless such amendment has been 
issued in sufficient time to permit all prospective bidders to consider 
such information in submitting or modifying their bids,’ and notwith- 
standing some bidders acknowledged all amendments and responded to 
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CONTRACTS—Continued 
Specifications—Continued 
Failure to furnish something required—Continued 
Addenda acknowledgment—Continued 
Time sufficiency—Continued 
invitation, little more than 2 working days, or less, for receipt of amend- 
ment, its consideration, and return of acknowledgment to issuing office 
-is not sufficient time required to be accorded to all bidders by regulation, 
which specific and mandatory provides for no exception to its direction _- 
Waiver 
Failure of low bidder under invitation for construction of facility to 
acknowledge in its bid addendum increasing daily rate of liquidated 
damages provided in invitation and changing specifications may be 
waived as minor informality within meaning of sec. 2-405 of Armed 
Services Procurement Reg. on basis changed specifications negligibly 
affect bid price and, therefore, other bidders are not prejudiced, and that, 
although ordinarily it is speculative whether change in rate of liquidated 
damages would affect bid price, under invitation it is doubtful that 
bidders would have included amount for liquidated damages, 60-day bid 
acceptance period, period longer than that provided for completion of 
work, making liquidated damage provision unenforceable, and sufficient 
time, in accordance with par. 2-208, not having been allowed bidders to 
consider addendum information, low bidder was not at fault in failing 
to timely acknowledge addendum 
Bid bond 
Sufficiency 
Use by low bidder on construction contract of annual bid bond that 
had been filed with Govt. on Standard Form 34 referring to supplies 
and services in lieu of individual guaranty bond, or other enumerated 
security, prescribed by invitation for bids, formal two-step advertised 
procurement, to be submitted on Form 24 to cover construction work 
as well as supplies or services is defect of form that may be waived 
pursuant to par. 2-405 of Armed Services Procurement Reg., absent 
prohibition in invitation against use of annual bid bond as security, 
and annual bid bond considered legally enforceable against surety in 
event low bidder refuses to execute contract and furnish performance 
and payment bonds on basis that provisions of Armed Services Procure- 
ment Reg. include construction work within concept of supplies or 
services, award of contract to low bidder was proper 
Bid prices on all items 
Bidder who failed to bid on one of three alternates covering types 
of pipe to be furnished under invitation for bridge construction, where 
no preference is expressed giving bidders opportunity to bid on pipe 
that would result in lowest cost and contracting agency an option to 
accept or reject bid, has submitted responsive bid, contracting agency 
having determined its best interest will be served by making award on 
items bid upon rather than alternate omitted, any type pipe meeting 
needs of agency; however, although bidder is responsive when bidding 
on at least one alternate where no preference is expressed, there is risk 
of being nonresponsive should an alternate not bid upon be selected__.. 682 
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Specifications—Continued 

Military 

Nonconformance propriety 

When contracting office in adapting military specifications to its 
particular needs substitutes fork lift truck of reduced capacity, 3,000 
pounds, with 190-inch lift height in lieu of 180-inches specified for 3,000- 
pound truck capacity in military specifications without inviting bids 
on 180-inch lift height and stating minimum lift capacity at 190 inches 
but requesting bidders to define safe capacity of truck at that lift height, 
invitation for bids is defective and does not present proper basis for 
soliciting competitive bids; therefore, invitation having failed to comply 
with sec. 1-2.101 of Fed. Procurement Regs. requiring that invitation 
for bids describe needs of Govt. clearly, accurately, and completely, 
avoiding unnecessarily restrictive specifications, cancellation of invita- 
tion is recommended and in any reprocurement invitation should clearly 


state minimum requirements in all areas essential to purposes for which 
truck will be used 


Minimum needs requirement 
Cancellation and reinstatement of invitation 

Invitation to bid on equipment, canceled under sec. 2—404.1(b) (i), 
ASPR, after opening of three responsive bids on basis specifications 
were inadequate and/or ambiguous and did not reflect needs of Govt. 
may be reinstated upon administrative determination no reason existed 
for cancellation and award made on basis of price alone to lowest respon- 
sible bidder, “‘after-the-fact’’ technical evaluation of equipment offered 
by two low bidders under invitation which imposed no sample, testing, 
brand name, or descriptive literature requirements offering bidders 
no “second chance” to qualify equipment, evaluation for purpose of 
judging merits of high bidder’s protest does not constitute preferential 
treatment, nor would it serve to reinstate defective invitation and, 
although, validity of specifications and responsiveness of bids should 
have been determined before any action was taken to proceed with 
award or cancel invitation, subsequent administrative determination 
of specification adequacy and bidder responsiveness is conclusive of 


Qualified products 
Bidders option to furnish either of two items 

Two bidders whose noncompliance with invitation requirement to 
identify and furnish test number in spaces provided on bid form of each 
qualified item offered was satisfied by one bidder supplying information 
in timely telegraphic modification, and waiver of omission as minor 
informality, and by availability of information on qualified items offered 
by second bidder by, reference to appropriate Qualified Products List, 
may have their bids considered, notwithstanding offer to furnish either 
of two qualified products at their option on particular item, invitation 
providing that awards will be made for items which have been tested and 
have qualified for inclusion in applicable qualified products list before 
opening of bids, it would be inconsistent, when not prohibited, to hold 
that bidder could offer either of two qualified products but could not 
offer either or both at his option, and it is immaterial that bidder by 
having two qualified products may have competitive advantage 
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CONTRACTS—Continued 
Specifications—Continued 

Restrictive 

Ability to meet requirements 

Fact that low bidder in order to meet delivery schedules could not 
satisfy invitation requirements for preproduction reliability approval or 
first article approval, waiver of either requirement or both being provided 
if approval had been recently accomplished, and that only one of several 
bidders receiving equipment approval had met reliability approval 
requirement is not basis for holding specifications restrictive, or that 
because only one firm could supply Govt.’s needs, spirit or letter of 
competitive system had been violated, evidence confirming specifications 
were reasonable and necessary to purpose of procurement, and that 
testing requirements, designed to increase competition, were based upon 
bona fide determination of present needs under existing conditions, and 
absent showing of bad faith or abuse of discretion by procurement 
officials, action taken will not be disturbed, and deviation from testing 
requirements, affecting quality, quantity, or price of equipment offered, 
may not be waived as minor deviation that is not prejudicial to other 
Particular make 

Design v. performance criteria 

Under invitation containing brand name or equal clauses prescribed 
by par. 1-1206.3(b), ASPR, but imposing design rather than performance 
criteria, contract award to sole bidder, brand name manufacturer, would 
be improper, design criteria in brand name or equal procurement re- 
stricting competition is inconsistent with principles underlying 10 U.S.C. 
2305 and ASPR 1-1206 that “equal” bids shall not be rejected because 
of “minor differences in design, construction, or features which do not 
affect suitability of products for their intended use,” and stipulation that 
bidder in addition to offering equivalent commercial product must 
duplicate design features of brand name going beyond purpose contem- 
plated by regulation, intended nonrestrictive character of invitation is 
converted into sole source procurement; however, if design features are 
necessary to minimum needs of Govt., procurement should be negotiated_ 

Invitation sufficiency 

Where under invitation containing ‘brand name or equal” clause 
prescribed by par. 1—1.307-6 of Federal Procurement Regs. equal bidders 
were confused in interpretation of main and required characteristics of 
brand name delineated in purchase description, detailed technical 
explanation, by reason of description in catalogue of brand name manu- 
facturer, low bidder, cancellation of invitation under criteria of par. 
1-2.404-1, should not be overturned on basis of subsequent doubts 
engendered and fostered by brand name bidder, in view of fact that 
correlation of purchase description and brand name catalogue required 
bidders to speculate on or interpolate purchase description to arrive at 
bid that could successfully weather technical evaluation; however, 
disputed technical aspects of purchase description should be resolved 
hefore readvertising procurement on brand name or equal basis 
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CONTRACTS—Continued 
Specifications—Continued 
Restrictive—Continued 
Particular make—Continued 
Salient characteristics 
Although acceptance of low bid submitting descriptive bulletin that 
did not show item to be furnished would meet all salient characteristics 
of brand name or equal clause contained in invitation for bids in accord- 
ance with par. 1-1206.3, Armed Services Procurement Reg., essential 
requirement under par. 1—-1206.2(b), was improperly based on blanket 
offer by low bidder to fully comply with specifications, assurance of 
compliance failing to remedy deficiencies of bulletin, absent description 
of modifications proposed and showing of modifications on descriptive 
data, cancellation of contract for procurement, already delivered but 
not inspected, would not be in best interests of Govt. in view of fact 
that low bidder took no exception to invitation, that contract award was 
made in good faith, and that procurement will not be accepted until 
inspected for compliance with specifications 
Samples 
Preproduction sample requirement 
Waiver 
Waiver after bid opening and prior to award of product approval 
based on preproduction test reports, samples, and acceptance testing, 
award restricted to bidders whose products had been previously ap- 
proved, and award to low bidder who protested inclusion of requirement 
after bid rejection was improper, procuring agency erroneously relying 
on par. 2-202.4, Armed Services Procurement Reg., invitation require- 
ment for prior approval of bidder product not resembling bid sample 
requirement of paragraph to show characteristics of product, and on 
basis of published notification that award would be restricted to bidders 
offering qualified product, preproduction test requirement of invitation 
may be likened to qualified products procedure prescribed by par. 1—-1101, 
and prequalification provision of invitation going to essence of procure- 
ment, award, prejudicial to other bidders, notwithstanding preproduc- 
tion test waiver for them, should not have been made; however, in view 
of urgent need for procurement, delivery will not be disrupted 
Requirement compliance necessity 
Failure to furnish prior to award, and within 10 calendar days after 
receipt of request, samples of tool chests being procured is sufficient 
basis for contracting officer to reject low bid and to make award to 
next lowest bidder, interest of Govt. in obtaining item meeting specifica- 
tions while still permitting expeditious handling of procurement justi- 
fying conditioning awards upon submission of conforming preaward 
samples within limited period of time—and 10 days provided in invitation 
is reasonable period—procedure that avoids disputes, reworking items, 
and defaults occasioned by granting of contract to manufacturer whose 
product does not meet Govt. specifications, particularly where item is 
general-use, off-the-shelf type article sold to public, rather than special- 
ized product built to particular specifications 
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CONTRACTS—Continued 
Specifications—Continued 
Wage determinations 
Davis-Bacon Act. (See Contracts, labor stipulations, Davis-Bacon 
Act minimum wage determinations) 
Status 
Time and material 
Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale by 
Forest Service, routine operation even though performed by persons of 
professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and con- 
sultants (5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest 
Service, and “labor-hour’ type contract—a variant of time and materials 
contract—is permissible method of contracting for the professional ser- 
vices pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and 
hourly ‘billing rates for applied hours, plus travel and transportation 
expenses, subject to fixed-maximum limit, is practicable and feasible 
method to obtain desired end, contracting officer to determine reason- 
ableness of billing rates and time spent on job 
Subcontracts 
Bid shopping 
Subcontractor substitution after award 
Fact that bidder erroneously listed proposed subcontractor under 
reasonable assumption subcontractor was qualified to perform and that 
he estimated cost of subcontracting work does not require cancellation 
of contract awarded, and name of acceptable subcontractor may be sub- 
stituted, record evidencing no intent—a question of major significance— 
by contractor to bid shop after award, but intent to come into agreement 
with listed subcontractor, and rather than gaining windfall, contractor 
will incur monetary disadvantage, worksheets showing lesser amount 
for subcontracting than was quoted by subcontractor prior to bid 
opening but too late for bid change, absent taint of bid shopping, and 
requirement that bidder must have commitment or quotation from 
proposed subcontractor prior to award, subcontractor listing objective 
to prevent bid shopping can be achieved without resorting to contract 
cancellation, even though award was made without benefit of sub- 
sequently adduced information 
Subcontractor substitution prior to award 
Substitution prior to contract award of named subcontractor deter- 
mined to be nonresponsible does not require rejection of low bid when in 
interest of Govt. and absent invitation provision for rejection, bidder 
having met material requirement of invitation to furnish list of sub- 
contractors for purpose of preventing bid shopping, and application by 
contracting officer prior to award of his authority to ‘disapprove or 
reject the employment” of subcontractor considered nonresponsible 
being consistent with his duty to make affirmative determinations of 
responsibility prior to award and, although, right of Govt. to recover 
savings incident to subcontractor substitution is protected under con- 
tract and increased costs to contractor may not be basis of bid price 





936 INDEX DIGEST 


CONTRACTS—Continued 

Subcontracts—Continued 

Bid shopping—Continued 

Subcontractor substitution prior to award—Continued 

increase, to avoid possibility of bidder election not to offer substitute if 
he preferred not to take award, invitation requirement should provide 
for bid rejection when subcontractor is not considered responsible 
Tax matters 

Sales, etc. 

Tax inclusion or exclusion 

Although U.S. Govt. is liable for Kentucky Veterans’ Bonus Sales 
and Use Tax, enacted July 1, 1960, on intrastate telephone service from 
Apr. 1, 1965, date Kentucky Public Service Commission approved tariff 
amendment authorizing addition of sales tax to bills of subscribers, as 
contract provided for prices at level approved by appropriate State 
regulatory agency, tax may not be paid on services furnished Govt. 
prior to Apr. 1, 1965, date tax became part of lawfully-in-effect tariff 
rate, absent contract provision authorizing reimbursement of tax im- 
posed on vendor, whose failure to pass on tax to vendee, as authorized 
by tax law, does not affect its liability for tax 
Termination 

Propriety 

Where supplies delivered pursuant to extended delivery provisions 
of contract failed to meet specifications and contract was terminated 
under delivery provision of Default article rather than provision relating 
to failure to perform on basis other than delivery and extending 10 days 
to contractor to cure failure, contractor is not relieved of liability for 
excess reprocurement costs, absent judicial precedent to contrary, 
supplies not having met specification requirements, ‘‘delivery’”’ was not 
accomplished within meaning of Default article, and failure to timely 
deliver conforming supplies is adequate and proper ground for contract 
termination, a right that is not waived when contractor is allowed time 
to correct deficiencies, and timely delivery of nonconforming supplies 
not entitling contractor to 10-day ‘‘cure period’ provided in Default 
clause, termination of contract was properly accomplished and Govt.’s 
rights arising from action may be enforced 
Warranties 

Deviation from specifications 

Low bidder under two-step advertised invitation for bid prices on 
production and installation of Radar Collimation System, technically 
approved in first-step, who took exception to use of “Correction of De- 
ficiencies’” clause, authorized pursuant to par. 1-324.4, Armed Services 
Procurement Reg., seeking in effect unconditional first-year performance 
warranty, and who offered to negotiate equitable guaranty clause, sub- 
mitted nonresponsive bid which inconsistent with invitation could not 
be evaluated on same basis as other bids received, and deficiency clause, 
although drawn in general terms, not including ‘“‘damage’”’ or “injury” 
caused by outside source, nor depriving contractor of protection of dis- 
putes clause, is valid clause that was properly included in invitation for 
procurement considered supply in nature, first-step providing for 
technical proposals not beyond “‘state of the art,” and second for produc- 
tion and installation of System, and rejection of nonresponsive bid was, 
therefore, required 
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CORREGIDOR-BATAAN MEMORIAL COMMISSION 

Additional funds 

Travel expenses 

Although functions of Corregidor-Bataan Memorial Commission and 
Veterans Administration are interwoven in carrying out act of Aug. 3, 
1953, as amended (36 U.S.C. 426), to establish World War II Memorial 
on Corregidor Island, Republic of Philippines, money for travel of staff 
members may not be made available to Commission from current no- 
year funds to Administration for construction of memorial, provided in 
act of June 28, 1965, also authorizing 1966 fiscal year funds to Com- 
mission for salary and expenses, two appropriations while involving 
same project are nevertheless separate and distinct and, therefore, 
fiscal year appropriation to Commission for necessary expenses may 
not be augmented to provide for travel of staff members by allocation of 
funds from related appropriation to Veterans Administration for con- 
struction of memorial 

COURTS 

Court of Claims 

Employees 

Leaves of absence 

Former employee of Court of Claims who transferred to Administra- 
tive Office of U.S. Courts to serve under judge who did not maintain 
leave system for his employees may be paid lump sum pursuant to act 
of Dec. 21, 1944, for annual leave standing to his credit at time of trans- 
fer, in view of fact that original judicial construction by Court of Claims 
in Sauer v. U.S., Ct. Cl. No. 180-64, decided Dec. 17, 1965, that 1936 
and 1951 leave statutes apply to employees of Court of Claims and that 
upon separation from position under court, employee is entitled to 
lump-sum payment for unexpired portion of his annual leave balance, 
does not have prospective application only, therefore, former employee 
transferring to position that is not covered by leave system is entitled 
to payment for annual leave standing to his credit at time of separation 
from rolls of Court of Claims 
Criminal Justice Act of 1964 

Probational proceedings 

Proceedings to determine if probation should be revoked and sentence 
imposed is hearing to determine whether offender had forfeited privilege 
of conditional liberty provided by Federal Probation Act and proceedings 
are not extension of original criminal action entitling offender to legal 
representation as constitutional right; therefore, Criminal Justice Act of 
1964 (18 U.S.C. 3006A) providing for representation of defendants 
financially unable to obtain adequate defense does not apply to hearing 
for purpose of revoking probational privilege, and fact that order 
revoking probation is appealable final judgment does not entitle offender 
to counsel as matter of right under Sixth Amendment of Constitution of 
U.S. or under Rule 44 of Federal Rules of Criminal Procedure, appeal 
relating back to original judgment of conviction 

Proceedings in the District of Columbia Court of General Sessions 

As defendants charged with felonies or misdemeanors under U.S. Code 
or District of Columbia Code can be at the option of the U.S. proceeded 
against in U.S. District Court for the District of Columbia or the U.S. 
Branch of District of Columbia Court of General Sessions, both courts 
having concurrent original jurisdiction over criminal cases which may 
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CcOURTS—Continued 
Criminal Justice Act of 1964—Continued 
Proceedings in the District of Columbia Court of General Sessions—Con. 
properly be heard in Court of General Sessions, except violations of police 
or municipal ordinances, Criminal Justice Act of 1964 (18 U.S.C. 30064), 
providing for representation at all stages of persons charged with com- 
mission of Federal crimes, may be applied to proceedings in U.S. Branch 
of Court of General Sessions, and expenses of counsel and other related 
services paid from fund appropriated to Judiciary, even though tradi- 
tionally Court of General Sessions has not been considered part of 
Federal court system, rights conferred by act being directed to defendants 
not to courts nor lawyers, defendant’s entitlement to representation 
should not depend on choice of court, nor is federally supported Legal 
Aid program established for District of Columbia intended to substitute 
for act 
Decisions 
Oleson v. United States, Ct. Cl. 376-64, decided July 16, 1965. (See 
Military Personnel, record correction, legal conclusions) 
Judges 
Compensation 
Annuitant under Civil Service Retirement Act 
Annuitant under Civil Service Retirement Act, 5 U.S.C. 2251 note, 
upon appointment as U.S. district judge although not subject to dimu- 
nition of salary pursuant to sec. 1, Art. III, Constitution of U.S., never- 
theless may not receive payment of annuity while in regular active 
service as judge, and even though there is no statutory prohibition against 
concurrent payment of civilian retirement annuity and salary from 
Federal Govt., such payment would be inconsistent with basic policies 
regarding dual payment expressed in civilian retirement legislation and 
is without authority of law 
Judgments, decrees, etc. 
Against United States or Government corporations 
Holding erroneous 
Recovery from Army colonel of retired pay adjustment he received fo 
period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed pur- 
suant to correction of military records under 10 U.S.C. 1552 to show 
officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction 
of Military Records having no legal significance, neither adding nor 
deleting from original record, but merely reciting existing facts in attempt 
to avoid application of 1940 act, and decision in Uleson v. U.S., Ct. 
Cl. 376-64, decided July 16, 1965, to effect that although facts of mili- 
tary record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will no be followed 
until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 
Estoppel by judgment rule 
Although determination of Court of Claims in No. 167-60, decided 
June 12, 1964 that Army captain had right to disability retirement 
from date of release from active duty as his waiver of retiring board 
hearing to hasten discharge in 1946 was ‘“‘not enough to ripen a claim” 
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COURTS—Continued 
Judgments, decrees, etc.—Continued 
Estoppel by judgment rule—Continued 
did not confer on officer status on disability retired list to entitle him 
to disability retired pay following date of judgment, subsequent cor- 
rection of military records did confer disability status on officer under 
act of Apr. 3, 1939, records having been corrected to show he was pro- 
moted to grade of major on Sept, 15, 1946, date of release from active 
duty, and that he was relieved from active duty by reason of physical 
disability, and court not having considered fact of officer’s promotion, 
rule of estoppel by judgment is not applicable, and correction action 
giving rise to new claim, officer is entitled to receive difference between 
disability retired pay of captain and that of major for period covered 
by court decision and to retirement pay of major following date of 
judgment 
Jurors 
Fees 
Government employees in Federal courts 
Nonworkdays 
Civilian employee of Federal Govt. who for jury service performed 
in U.S. District Court on Nov. 11, 1964, Govt. holiday, received fee 
in addition to his regular pay for day, may retain both, no loss resulting 
to Govt. on account of jury service employee performed on holiday 
he was not required to report for duty to his Govt. position. 29 Comp. 
Gen. 391, overruled 
Suits against the United States 
Compromise offers 
Appropriation chargeable 
Compromise offer accepted under authority of 28 U.S.C. 2677 in 
settlement of suit brought against U.S. by prison inmate injured while 
performing an unauthorized task, settlement which does not designate 
source of funds to be used, should be paid from prison industries fund 
as an operation expense of Federal Prison Industries, Inc., rather than 
from current appropriation of Bureau of Prisons, right of recovery 
having been based on negligence on part of Federal Prison Industries— 
defined in 31 U.S.C. 846 as wholly owned corporation of U.S.—in its 
maintenance of corporation-owned saw 
DAMAGES 
Contracts. (See Contracts, damages) 
DAVIS-BACON ACT 
(See Contracts, labor stipulations, Davis-Bacon Act) 
DEBT COLLECTIONS 
Abandonment 
Small amounts, etc. 
Collection expense excessive 
Collection of claims not warranted when amounts collected are not 
commensurate with total costs of effecting collection, rules may be pre- 
scribed to disregard collection of amounts of $3 or less, and amounts in 
excess of $3 but less than $10, with stated exceptions, to authorize 
Agricultural Stabilization and Conservation Service to waive collection 
action of claims generated incident to purchases of processed commodi- 
ties under 7 U.S.C. 612c and 42 U.S.C. 1755, due to short delivery, loss 
or damage in transit, and deficiencies in commodities discovered after 
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DEBT COLLECTIONS—Continued 
Abandonment—Continued 
Small amounts, etc.—Continued 
Collection expense excessive—Continued 
delivery, and same authority may be extended to other agencies within 
Dept. of Agriculture, general increase in price and wage levels justifying 
increase in amounts of claims to be disregarded, and proposed instruc- 
tions satisfying intent of policy prescribed in GAO Manual For Guidance 
of Federal Agencies, Title 4, sec. 5040.30, regarding establishment of 
realistic points of diminishing returns for collection action by agency. 
Modifies 18 Comp. Gen. 838, and A-51623, B-3338, Mar. 26, 1941 
DELEGATION OF AUTHORITY 
Comptroller General to others 
Contract error corrections 
Mistake alleged after contract award to effect that time for completing 
contract failed to include time required for preparing and acquiring ap- 
proval of final engineering drawings—contract providing for liquidated 
damages—may not be corrected to provide additional time for perform- 
ance, contract officer having neither actual nor constructive notice of 
probability of error in bid, and unilateral mistake not entitling contractor 
to relief, and correction of mistake for other than price, even though an 
assessment of liquidated damages would decrease payment to contractor, 
is not within authority delegated to Federal agencies in sec. 1-2.406—4 of 
Federal Procurement Regs. to reform erroneous contract prices, whether 
a price reduction or increase results, in an amount not exceeding $1,000, 
and General Accounting Office having reserved all reformation matters 
not specifically granted, administrative officers of Government should 
continue to submit to Office mistakes other than erroneous contract 
prices for consideration, regardless of amount of liquidated damages 
resulting from failure to provide correction 
DEPARTMENTS AND ESTABLISHMENTS 
Heads 
Authority 
Granting of special leaves of absence with pay to Veterans Adminis- 
tration doctors so that they can voluntarily serve for periods of 60 to 
90 days in civilian provincial hospitals in South Viet Nam under People- 
to-People Health Foundation, which is funded in part by Agency for 
International Development, would entail use of appropriations for 
hospitalization and examination of persons not entitled to benefits 
under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 
authorized 
Program implementation 
Authority to change procedure 
Determination by Office of Emergency Planning to deny assistance 
provided under Pub. L. 81-875, as amended, for emergency repair and 
temporary replacement of elementary and secondary schools damaged 
or destroyed in major disaster to those school districts whose applica- 
tion for assistance prescribed by Pub. L. 89-313 for permanent facilities 
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DEPARTMENTS AND ESTABLISHMENTS—Continued 

Program implementation—Continued 

Authority to change procedure—Continued 
was rejected because of sufficient means to effect recovery without 
Federal assistance would not be inconsistent with general criteria in 
Pub. L. 81-875, which requires, among other things, certification by 
Governor of any State of need for disaster assistance, even though such 
‘means test”? would be change in procedure, Office of Emergency 
Planning, under its delegated authority, having responsibility to deter- 
mine manner in which program to serve purposes of statute providing 
disaster relief assistance for temporary facilities can best be administered _ 

Retroactive application 

Program to promote exportation of tobacco by providing subsidy on 
kinds of tobacco eligible for price support on 1966 crop, and exported 
after publication in Federal Register of terms and conditions under 
which program will operate, may include tobacco exported in fulfillment 
of pre-existing sales contract, or tobacco already purchased and being 
held by exporter for future shipment, in order to avoid impairing 
effectiveness of program due to cancellation of tobacco purchased for 
export well in advance of shipment under trade practice permitting 
buyer to terminate, upon notice, for any reason and at any time prior to 
acceptance of tobacco, and Commodity Credit Corporation authorized 
to stabilize, support, and protect farm income and prices may provide 
subsidy on all tobacco exported after date program becomes operative 
upon certification benefit of payment has been passed on to foreign 
buyer in form of reduced price 
Services between 

Construction of buildings 

The John F. Kennedy Center Act, as amended, although imposing 
no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
contributions and to construct Center for Institution, an “Executive 
agency”’ subject to Federal Property and Administrative Services Act of 
1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, con- 
tract may be negotiated under sec. 302(c)(10) of 1949 act and sec. 
1.3-210 of Fed. Procurement Regs. upon joint determination by Board 
of Trustees and Administration that use of formal advertising is neither 
feasible nor practicable 

DETAILS 

Overseas detail 

Benefits other than compensation 

Proposed regulation to grant employees on detail in Vietnam for period 
of 42 or more consecutive calendar days post differential retroactive to 
day of arrival for duty in foreign area is not inconsistent with restriction 
in regulations precluding payment of post differential for details, unless 
employees had served 42 days at one or more foreign areas, and, there- 
fore, issuance of regulation under sec. 231 of Overseas Differentials and 
Allowances Act, 5 U.S.C. 3038, is proper 
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DISCHARGES AND DISMISSALS Page 
Military personnel 
Other than honorable 
Changes, revocations, etc. 
Payment basis 
Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status 
until issuance of certificate of honorable discharge, payment of auto- 
matically reinstated class Q allotment that had been discontinued upon 
dishonorable discharge of member from service, and which is due former 
wife of member and their children may be made to wife if prior to 
payment she executes certificate of acceptance for full allotment portion 
of claim thereby giving Govt. good acquittance_____.........-.------ 47 
DISCOUNTS 
Contract payments. (See Contracts, discounts) 
DISTRICT OF COLUMBIA 
Contracts 
Requirements contract propriety 
District of Columbia unsuccessful in drawing specifications, procuring, 
storing, and distributing low valued welfare items within framework of 
sec. 3709, R.S. (41 U.S.C. 5), use of “catalogue” requirements contract 
method of purchasing that limits bidding to firms able to supply full line 
of items included in one or more of categories listed in invitation for bids, 
in lieu of semiannual procurement method favoring small business— 
District is not subject to Small Business Act, 15 U.S.C. 631—is not 
restrictive of competition and is in best interests of District, eliminating 
excessive costs of open-market purchases, storage, and surplus inven- 
tories; however, before entering into any future “catalogue’’ require- 
ments contract, common basis for evaluating bids requires that specifi- 
cations list quality of catalogue items, and that method of evaluation 
consider catalogue prices and not discounts offered, taking into account 
that contract prices are subject to increase upon issuance of new cata- 
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Courts. (See Courts, District of Columbia) 

DIVORCE 
(See Husband and Wife, divorce) 

EASEMENTS, RIGHTS OF WAY, ETC. 
Authority to acquire 

Claim filed in 1965 by former Indian school superintendent for refund 

of payment he made to clear his accounts of GAO Notice of Exception 
taken in 1933, predicated on rule that he did not have authority to 
furnish municipality with money for purchase of water pipeline right-of- 
way needed to supply water to school may not be paid, even though 
former employee partially satisfied requirements of exception—evidence 
of receipt of payment by parties granting right-of-way, together with 
evidence of transfer of right-of-way to Govt., and that good title vested 
in Govt.—claim submitted as doubtful claim for adjustment and settle- 
ment by GAO being subject to prohibition in act of Oct. 9, 1940, 31 
U.S.C. 71a, having been filed more than 10 years after it first accrued... 249 
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ECONOMIC OPPORTUNITY PROGRAM 
Enrollees 

Social and recreational services 

Transportation of guests 

Transportation by chartered bus of female guests to provide social 
and recreational services to Job Corps enrollees is not within prohibition 
in 31 U.S.C. 551, restricting furnishing of transportation for purpose of 
holding conventions or other forms of assemblage or gathering, and 
payment for rental of bus may be authorized under sec. 105(a) of Eco- 
nomic Opportunity Act of 1964 (42 U.S.C. 2715(a)), trip for which 
transportation charges are claimed constituting that part of program 
contemplated by 1964 act, designed to enhance social, educational, and 
cultural development of Job Corpsmen 


ENLISTMENTS 


Constructive 

Discharged member of Naval Reserve who under orders issued ‘in 
belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
fitness for active duty, at which place he immediately reenlisted in 
service and was transferred to permanent duty station, is entitled to 
active duty pay and allowances for travel time to point of reenlistment, 
including travel allowances and transportation for dependents, member 
having constructively entered upon military duty in de jure status on 
day he departed from his home to comply with his orders 


EQUIPMENT 


Automatic data processing systems 

Lease-purchase agreements 

Acquisition of equipment 

Proposed arrangement under which General Services Admin. would 
purchase leased punched-card and automatic data processing equipment, 
through third-party leasing firm as agent using third-party funds, 
transfer title to leasing firm and lease back equipment at reduced rates 
and at overall savings to Govt. may be regarded as single transaction 
accomplished as lease method of procurement rather than as actual 
procurement vesting title to equipment in Govt. and, therefore, since 
equipment is not Govt. property, surplus property disposal requirements 
in Federal Property and Administrative Services Act of 1949, 40 U.S.C. 
471, would not preclude proposed procedure 
Government-owned 

Compatibility of new to existing equipment 
Under invitation for expansion of existing coaxial switching system 
providing that new equipment “shall be compatible with Govt-owned 
equipment presently installed in plant,’’ low bid offering, new product 
thereby reducing costs to Govt. may be considered, as ‘‘compatible”’ 
requirement is not as limiting as ‘‘brand name or equal” provision that 
narrows competition to products ‘equivalent’ to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have 
been met, award may be made to low bidder___.__._..__.-_--------- 
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EQUIPMENT—Continued Page 


Replacement 

Trade-in-allowances 

Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equipment 
to be purchased, or to submit cash bid, independent of trade-in-offer, 
on used equipment, where acceptance of guaranteed price made after bid 
opening for used equipment if placed on sale would make bid lowest 
received, was properly rejected, no cash bid having been received, use 
of trade-in-method for disposal of used property, pursuant to regula- 
tions issued under sec. 201(c) of Federal Property and Administrative 
Services Act of 1949, obtains greater net return, and on basis of guarantee 
of fixed amount upon sale of equipment, bid may not be reevaluated 
after bid opening, guarantee constituting offer tendered after bid opening, 
acceptance in effect would permit submission of second bid after dis- 
closure of all bid prices contrary to well-established principles governing 
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FAMILY ALLOWANCES 
Dependents 

Alien excluded from member’s station, etc. 

Navy member electing to serve on “all others’”’ tour of duty thereby 
waiving dependent travel and shipment of household goods to overseas 
station under permanent change-of-station orders, upon transfer from 
one vessel to another, both vessels located in Hawaii, is not entitled to 
Family Separation Allowance provided by 37 U.S.C. 427(b)(1) for mem- 
bers assigned to restricted station, even though qualifying pursuant to 
departmental regulation notwithstanding his mother, for whom he pro- 
vides class ‘‘D”’ allotment, is Philippine national excluded under immi- 
gration laws from Hawaii, in view of fact that member not sharing 
common household with mother—condition for entitlement under sec. 
427(b)(1) or (b)(2)—does not satisfy rationale of sec. 427(b) to effect 
that allowance is intended to reimburse member of uniformed services 
for additional household expenses that arise from ‘‘enforced separation’”’ - 36 
Separation 


Type 2 
Common residence 
Enlisted member of uniformed services who by means of allotment of 
pay on behalf of his dependent mother which enables her to maintain 
home that he sometimes shares is not considered to be maintaining home 
as his residence for entitlement to type 2 family separation allowance 
SUOWRENE RB BF Cv SRT) wisn skins See kcsccnccecesecsccane 170 
Ship duty 
Reassignments 
Enforced absence of member of uniformed services assigned to duty 
aboard ship entitling him to family separation allowance provided under 
37 U.S.C. 427(b)(2) is not affected by reassignment from one vessel to 
another, and detachment not interrupting member’s status of ‘‘on duty 
on board a ship” he is entitled to payment of family separation allowance 
for absence of continuous period of more than 30 days absent legislative 
intent to require member to count duty on board one ship only, or that 
consecutive assignments to duty on board two or more ships may not 
be combined in determining entitlement to family separation allowance. 838 
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FAMILY ALLOWANCES—Continued 


Separation—Continued 
Type 2—Continued 
Ship duty—Continued 
Reassignments—Continued 
Member of uniformed services on duty on board ship away from its 
home port for continuous period of more than 30 days entitling him to 
family separation allowance prescribed by 37 U.S.C. 427(b)(2), who is 
reassigned to ship that had also been away from home port for continuous 
period of more than 30 days but returns to home port in 10 days after 
reassignment, first ship remaining away from its home port, is entitled to 
family separation allowance for 10 days of duty upon reassignment, 
status of “‘on duty on board a ship,” requirement of sec. 427(b)(2), not 
having been interrupted, and member's entitlement to family separation 
allowance would also be unaffected if ship from which he was detached 
had returned to its home port day after his detachment__---_-.-----_--- 
When member of uniformed services is reassigned from ship that had 
been away from its home port for continuous period of only 10 days and 
both ships remain away from home port for continuous periods of more 
than 30 days, member may count 10-day period he was on duty aboard 
ship from which detached in determining eligibility to family separation 
allowance prescribed by 37 U.S.C. 427(b)(2) to compensate member for 
added expenses incurred at place where his dependents reside during his 
absence, an enforced separation that ir not affected by reassignment of 
member from one vessel to another__-_--___----- ai Rehan eal Seale pe aea 
Some dependents at other place 
Fact that members of family of officer of uniformed services who is 
assigned to restricted overseas area are separated, his wife and son 
traveling at personal expense to restricted area, and remaining there for 
period exceeding 3 months regarded as maximum period for temporary 
visits, and his two daughters who were attending school remaining in 
family household maintained in U.S. by officer, does not deprive him for 
period wife and son resided at or near his permanent overseas duty station 
of entitlement to payment of family separation allowance under 37 U.S.C. 
427(b)(1) on account of daughters who, not entitled to Govt. transporta- 
tion to overseas duty station, continued to reside in family household _ - 
Temporary duty 
Missing status 
Member of uniformed services on temporary duty assignment who is 
missing prior to completing 30-day qualifying period prescribed by 37 
U.S.C. 427(b) (3) for entitlement to payment of monthly family separa- 
tion allowance, Type II, may nevertheless have allowance credited to 
his pay account for period he is officially determined to be in missing 
status on basis that family separation allowance is additional quarters 
allowance—allowance authorized for continuation in sec. 2 of Missing 
Persons Act—and that qualifying period for entitlement to family 
separation allowance was completed after member entered into missing 
status, and while temporary duty status of member appears to have been 
terminated by missing status, separation from family is nonetheless 
enforced separation resulting from military requirements, and member 
qualifying for family separation allowance, Type II, continuation of 
allowance is required by Missing Persons Act, unless change in status of 
dependents terminates entitlement__--_.........-.------------------ 
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FEDERAL AVIATION AGENCY 


Airport development 

Land acquisition by grantee 

Under sec. 4 of Federal Airport Act authorizing grant agreements to 
establish nationwide system of public airports, U.S. to pay 50 percent of 
allowable costs, total cost of land acquisition by local public agency 
under contract negotiated with neighboring city that provided for street 
closings, easement conveyances, and utility line relocations is allowable 
project cost, notwithstanding that under State law area of closed streets 
reverts to grantee as abutting property owner, contract arrangement 
being more advantageous to Govt. than alternative condemnation pro- 
ceedings that could give rise to litigation and delay, with ensuing costs 
that would be in excess of contract price paid for area of closed streets; 
therefore, one-half cost of property acquired that includes area of closed 
streets may be reimbursed to grantee as necessary and reasonable cost 
incurred in accomplishing airport development contemplated by act_-_- - 


FEDERAL GRANTS, ETC. 


To States. (See States, Federal aid, grants, etc.) 


FEDERAL HOME LOAN BANK 


Savings and loan industry study 

Appropriation limitations 

Provision under heading ‘‘Federal Home Loan Bank Board”’ in Sec- 
ond Supplemental Appropriation Act, 1966, providing that $13,155,000 
made available in Independent Offices Appropriation Act, 1966, for 
nonadministrative expenses of supervising and examining Federal and 
State chartered banks during fiscal year 1966 shall include nonadminis- 
trative expenses not to exceed $500,000 to conduct special studies of 
any time duration but not beyond Dec. 31, 1968 of savings and loan 
industry had effect of making $500,000 for special studies available 
for obligation after 1966, subject to Dec. 31, 1968 time limitation, out 
of $13,155,000 appropriated to Board for fiscal year 1966 nonadminis- 
trative expenses, expenditures for special studies to be limited to amount 
provided, and dollar limitation under Independent Offices Appropriation 
Act, 1966, to be applicable to study provision 
FEDERAL PRISON INDUSTRIES, INC. 
(See Prison and Prisoners) 


FEDERAL PROCUREMENT REGULATIONS 


Compliance 
Exemptions 
High bid on surplus apartments offered for sale pursuant to sec. 604(g), 

National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 

delayed in mails through no fault of bidder and delivered after bid open- 

ing was rejected for not having been sent by certified or registered mail 
pursuant to sec. 1-2.303, Federal Procurement Regs., may be considered 
for award, invitation for bids having failed to inform bidders of certified 
or registered mail requirement, and although Federal Housing Admin. 
usually complies with regulations implementing Federal Property and 
Administrative Services Act, unless compliance would impair or affect 
specific programs, appropriate regulation (Federal Property Manage- 
ment) prescribing no procedure for handling late bids in the disposal 
of real property, and absent regulation requiring compliance with 
competitive bidding, invitation for bids for sale of surplus real property 
should inform prospective bidders that bids will be rejected unless 
sent by certified or registered mail 


Page 
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FEES Page 

Jury. (See Courts, jurors, fees) 
Parking 

Disposition 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking facili- 
ties, any balance to go into hospital fund, is not in accord with 38 U.S.C. 
5004, authorizing construction and maintenance of garages on Veterans 
Admin. hospital reservations, and deposit of money received from use 
of garages as miscellaneous receipts, but not authorizing use of income 
to defray costs, and as no distinction between garage and parking facili- 
ty as to disposition of fees collected is warranted, income from parking 
facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 484 
providing that gross amounts of money received from any source must 
be deposited, without deduction, into general fund of Treasury, parking 
fees received by Veterans Admin. may not be used, absent specific 
statutory authority for use of income______.__._.____--_-___-----_- 27 
Physicians 

Status of employment 

Retired Regular Army officer placed on roster of fee basis physicians 
to examine Armed Forces personnel at fee of $7 for each examination, 
payment limited to $50 in 1 day regardless of number of examinations 
made, does not occupy “‘civilian’’ office within purview of 5 U.S.C. 
3101(3), and his retired pay.is not subject to reduction pursuant to 
sec. 3102(a) after first 30-day period for which he receives fees, physicians 
paid on fee basis serving under contract and not by appointment to 
civilian office or position, and fact that by contractual arrangement 
limitation is placed upon total fees any physician may receive for 
services on any day when more than seven applicants are examined 
does not change contractual relationship to that of employer-employee- - 81 
Services to public 

Collection and disposition 

Amount of charges collected from licensees and others benefiting 
from headwater improvements and reservoirs constructed by U.S. under 
sec. 10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited 
as miscellaneous receipts in ‘‘2461 Licensee Benefit Charges,” for credit 
under sec. 17(a) to special fund appropriation account “96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Waters,” for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, 
as well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘‘Reclamation 
Fund” of moneys received in connection with Bureau projects supersed- 
ing conflicting provisions in 1935 act, Bureau’s share however subject 
to annual appropriation, and adjustment of deposits in ‘“‘2461’’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
CE Be A, TN: FOUR. Ga vn ciks so dowcsecdesugadesere sewn 724 
Witnesses 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony 
at proceedings to enable Internal Revenue Service to determine tax 
liability of taxpayer may not be paid fees and travel expenses authorized 
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FEES—Continued 
Witnesses—Continued 
Hearings v. investigation proceedings—Continued 


by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 
subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearing within meaning of 5 U.S.C. 95a, notwithstand- 
ing two district court cases to contrary, and sec. 7602 proceedings, 
informal and private and having no parties, but designed to obtain 
information to enable IRS to reach conclusions concerning taxpayer’s 
liability that he is free to contest, not meeting criteria of hearing, which 
involves parties, tries issues of law and of fact, and takes action that 
may materially affect rights of parties, absent further judicial precedent, 
5 U.S.C. 95a may not be relied upon as authority for payment of mileage 
and witness fees to persons summoned for testimony pursuant to 26 


FOREIGN AID PROGRAMS 
Loan programs 
Suspension or termination 
Propriety 
Reservation in program and project loan agreements for suspension 
or termination of assistance to foreign country and for diversion of 
title to goods in transit from borrowing country to Agency for Inter- 
national Development, Agency to assume cost of diversion and to 
indemnify suppliers or carriers, is within contemplation of Foreign 
Assistance Act of 1961, and is an appropriate means for assuring com- 
pliance with purposes of act, and expenses of any diversion that are 
of general administrative nature should be charged to administrative 
expense limitations, leaving for charge to loan accounts expenses that 
have direct connection with execution of diversion, and when maximum 
contingent liability incident to indemnification agreements and charge- 
able to loan accounts is subject to reasonable determination the pro- 
hibition against establishing indeterminate amounts is overcome, and 
any reserve or obligation established to assure availability of funds 
for indemnification liability should be sufficient to avoid violation of 
antideficiency act 
FOREIGN DIFFERENTIALS AND OVERSEAS ALLOWANCES 
Post differentials 
Detailed employees 
Retroactive approval 
Proposed regulation to grant employees on detail in Vietnam for 
period of 42 or more consecutive calendar days post differential retro- 
active to day of arrival for duty in foreign area is not inconsistent with 
restriction in regulations precluding payment of post differential for 
details, unless employees had served 42 days at one or more foreign 
areas, and, therefore, issuance of regulation under sec. 231 of Overseas 
Differentials and Allowances Act, 5 U.S.C. 3038, is proper_-__..------- 
FOREIGN SERVICE 
Retirement 
Annuity elections for dependents 
Divorce 
Foreign Service officer who at time of retirement elects reduced annuity 
with survivor benefits under sec. 821(b), Foreign Service Act of 1946 
(22 U.S.C. 1076(b)), upon termination of his marriage by absolute 
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FOREIGN SERVICE—Continued 
Retirement—Continued 
Annuity elections for dependents—Continued 
Divorce—Continued 


divorce is not entitled to restoration of full annuity, annuity election 
made under sec. 821(b) being irrevocable, neither divorce nor death of 
spouse entitles participant to payment of full amount of annuity, and 
should officer predecease his former spouse, she no longer “‘surviving 
wife’ prescribed in sec. 821(b) is not eligible to receive survivor’s an- 
nuity; however, should annuitant remarry wife to whom he was married 
on date of his retirement, upon his death wife by virtue of remarriage 
is “surviving wife’ of deceased annuitant and her right to receive 
survivor’s annuity is not defeated by reason of divorce 
Timber sales. (See Timber Sales) 
FRAUD 

False claims 

Forfeiture 

Rule 

Claims under guard service contracts terminated due to submission 
by contractor of false or fictitious medical certificates for propective 
employees are not subject to Forfeiture Act, 28 U.S.C. 2514, guard service 
having been satisfactorily performed by physically capable employees, 
Govt. received direct benefit and sustained no monetary loss, and absent 
showing of fraud to obtain payment, contractor may be paid for services 
rendered; however, in view of pending appeal from legality of contract 
termination because of improper certificates, release should be secured 
from contractor before payment is made 

FUNDS 

Federal aid, grants, etc., to States. (See States, Federal aid, grants, etc.) 
Miscellaneous receipts. (See Miscellaneous Receipts) 
Trust 

General Post Fund 

Reserve level for payment of claims 

Receipts derived from estates of veterans who die while being fur- 
nished care or treatment by Veterans Administration and leave no 
survivors, next of kin, or heirs, and which pursuant to 38 U.S.C. 5220(a) 
vest as trust for use and benefit of General Post Fund, subject under 
sec. 5226 to claim within 5 years after death of veteran, and authorized 
under sec. 5228 to be invested in Treasury bonds, need not be reserved 
in aggregate, and Administrator of Veterans Affairs, under broad dis- 
cretionary authority prescribed in sec. 5223 to make disbursements 
from General Post Fund for benefit of veterans receiving care or treat- 
ment, may maintain funded reserve at level related to realistic need 
for payment of sec. 5226 claims, thereby making substantial amount of 
funds available for benefit of hospitalized or domiciled veterans 
Working-capital 

Public utility long term service contracts 

Where individual invitations are issued for coal, gas and oil fuels, 
fact that proposed procurement of coal for delivery over 5-year period 
in quantities and at time designated by procurement officer is not made 
subject to stock fund financing as authorized by 10 U.S.C. 2208, pre- 
scribing establishment of working-capital funds, and implemented by 
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FUNDS—Continued 
Working-capital—Continued 
Public utility long term service contracts—Continued 


Dept. of Defense Dir. No. 7420.1, does not render bid evaluations 
defective or improper as not affording equality of competition with bids 
solicited under other fuel invitations, even though had stock fund 
financing been authorized and contract awarded, subjecting contract to 
stock fund procedures would not disturb its legal effectiveness, invita- 
tions requesting bids on mutually exclusive alternates and evaluation 
of one alternate against other not violating competitive advertising 
statute, bidders under each invitation having been fully apprised of 
evaluation factors to be used and of results that might be obtained __--__- 
GENERAL ACCOUNTING OFFICE 
Decisions 
Advance 
Requirement 
Doubtful questions 
Fact that judicial decision is rendered on merits of case does not 
always establish proper legal basis for payment of retired or disability 
retirement pay beyond period covered by judgment; therefore, ac- 
counting and disbursing officers should avail themselves of authority 
in 31 U.S.C. 74 to present doubtful situations of this nature to Comp- 
troller General for advance decision in order to protect interests of U.S. 
as well as rights of individuals involved 
Effect on payments prior to decision 
Prospective effect 
Regulations authorizing nontemporary storage of household effects 
of members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on par- 
ticular Govt. need or assignment or vacation of quarters are regulations 
without legal effect and, therefore, payments made for such nontemporary 
storage in addition to per diem and other travel and transportation 
allowances for temporary duty are not proper, and any storage charges 
incurred subsequent to 60 days after date of this decision (Feb. 15, 
1966) may not be paid 
Delegation of authority. (See Delegation of Authority) 
Jurisdiction 
Contracts 
Disputes 
Determination of Army Board of Contract Appeals to uphold termi- 
nation for default of fixed-price negotiated supply contract for failure to 
meet highly sophisticated specifications of capabilities not previously 
achieved—situation that is exception to rule that Govt. must stand 
behind its specifications—having been based on substantive evidence that 
supports record as whole, GAO is required to uphold decision of Board, 
evidence amply supporting conclusion contract was not awarded as 
“best efforts’? contract nor was it in nature of research and development 
contract, and Board not having acted arbitrarily or capriciously, con- 
tractor assumed risk of inability to perform, that is that expenditure 
of time, effort, and money would not be reimbursable; therefore, cir- 
cumstances providing no excuse for default, Board’s decision must be 
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GENERAL SERVICES ADMINISTRATION 
Services for other agencies, etc. 

Construction 

John F. Kennedy Center for the Performing Arts 

The John F. Kennedy Center Act, as amended, although imposing 
no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
co.tributions and to construct Center for Institution, an ‘Executive 
agency” subject to Federal Property and Administrative Services Act 
of 1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 of 
Fed. Procurement Regs. upon joint determination by Board of Trustees 
and Administration that use of formal advertising is neither feasible 
nor practicable 


GRATUITIES 


Mustering-out pay 
Time for filing claims 
Claim ‘of officer of uniformed services honorably discharged as en- 

listed man from Air Force to enlist in Regular Army prior to July 16, 

1952, who failed to file application for mustering-out pay prior to pre- 

scribed deadline, midnight July 16, 1959, may not be considered either 

on basis of Pub. L. 89-50, approved June 24, 1965 (38 U.S.C. 2104), 

authorizing officers integrated into Regular component of armed force 

after June 26, 1950, and before July 16, 1952, who failed to make appli- 
cation for mustering-out pay before statutory deadline to file for such 
pay before Jan. 31, 1966, or on basis of Dowling v. U.S., 156 Ct. Cl. 

282 (1962), holding reservists serving on active duty in temporary officer 

(without component) status are entitled to mustering-out pay incident 

to appointment in Regular component, and officer having been dis- 

charged from Air Force in enlisted status on Jan. 9, 1952, neither Pub. 

L. 89-50 nor Dowling case, applicable to officers, overcomes his failure 

to timely claim mustering-out pay 

Reenlistment bonus 
Critical military skills 

Conditions to qualify for continued entitlement 

Entitlement to payment of ‘equal yearly installment,’’ or in meri- 
torious cases payment in fewer installments, of additional variable 
reenlistment bonus authorized in 37 U.S.C. 308(g) for first-term enlisted 
personnel of uniformed services having critical military skill vesting 
at time of reenlistment, Secretary of Defense, or Secretary of Treasury 
when Coast Guard is not operating as service in Navy, may not diminish 
amount of variable enlistment bonus authorized to be paid to member 
or curtail subsequent payment or payments of any portion of bonus due 
him by promulgating regulations to impose condition that member must 
continue to qualify, by tests or otherwise, in his critical skill, and satis- 
factorily perform his duties in specialty for which variable reenlistment 
bonus was authorized for continued entitlement to bonus 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Critical military skills—Continued 
Conditions to qualify for initial entitlement 
Variable reenlistment bonus provided by 37 U.S.C. 308(g) for members 
of uniformed services designated as having critical military skill and who 
are entitled to bonus under sec. 308(a) upon first reenlistment is payable 
to Regular Army sergeant who prior to reenlisting for 6-year term served 
3-year term for which he did not receive reenlistment bonus because he 
was out of service for more than 3 months interval prescribed under 
subsec. (a), the 6-year reenlistment constituting first reenlistment within 
meaning of subsec. (g), the 3-year term of service for which member 
did not receive reenlistment bonus not counting in determining 6-year 
term is first reenlistment, and member designated as having critical 
military skill and entitled to first reenlistment bonus meets requirements 
of 37 U.S.C. 308(g) for eligibility to variable reenlistment bonus 
Death of member 
Additional variable reenlistment bonus entitlement authorized in 
37 U.S.C. 308(g), added by act of Aug. 21, 1965, for first-term enlisted 
personnel of uniformed services designated as having critical military 
skill, payable in equal yearly increments, vests in member upon comple- 
tion of reenlistment procedure, and in event of member’s death prior 
to receiving full amount of bonus payable to him, unpaid balance is for 
inclusion in settlement of decedent’s final military pay account in manner 
prescribed in 10 U.S.C. 2771 
Failure to complete enlistment 
When enlisted member of uniformed services does not complete term 
of enlistment for which he received variable reenlistment bonus provided 
in 37 U.S.C. 308(g) for members having critical military skill under con- 
ditions that do not require recoupment of bonus, right to variable bonus 
having vested at time of reenlistment, member is entitled to retain 
bonus installments paid, and in absence of regulation providing for 
lump-sum payment of installments due upon termination from service, 
balance due continues to be payable on installment basis; however, 
if discharged from service under circumstances requiring recoupment of 
any part of basic reenlistment bonus payable under section 308(a), 
member is not entitled to unpaid installments of variable reenlistment 
bonus, and recoupment provisions of sec. 308(e), having equal appli- 
cation to sec. 308(g), he is subject to recoupment of variable bonus 
paid to him prior to separation on percentage basis prescribed in sec. 


Payment computation 

Maximum limitation of $2,000 prescribed in 37 U.S.C. 308(c) on 
amount payable as first reenlistment bonus under sec. 308(a) to members 
of uniformed services is factor for consideration in computing variable 
reenlistment bonus authorized by sec. 308(g) for members determined 
to have critical military skill, additional bonus based on amount of 
first reenlistment bonus as well as multiple established for degree of 
criticality of shortage of member’s military skill, restriction on amount 
that may be established for first reenlistment bonus applies in deter- 
mining amount payable as variable reenlistment bonus 
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GRATUITIES—Continued 
Reenlistment bonus—Continued 
Extension of enlistment 
More than one 
Marine Corps corporal who under authority of 10 U.S.C. 5539 twice 
voluntarily extended 4-year enlistment, 9-month extension, immediately 
followed by reextension for 2 years, is entitled pursuant to 37 U.S.C. 
308(a) to reenlistment bonus computed on basis of 2 and % years mul- 
tiplier factor, short-term, 9-month extension, although creating no 
entitlement to reenlistment bonus, being, in accordance with administra- 
tive regulation, in best interest of Corps, it may be added to 2-year 
enlistment reextension to form ‘one continuous extension” prescribed 
by 37 U.S.C. 906(b); therefore, short-term enlistment not precluded 
from consideration in determining multiplier factor for use in computing 
reenlistment bonus, member having been paid for 2-year extension is 
entitled to additional amount of reenlistment bonus on basis of ‘‘one 
continuous extension,’”’ totaling 2 years and 9 months, of his initial 
enlistment 
Recoupment for failure to complete enlistment 
Recall to active duty 
Amount refunded or recouped from Navy member transferred to 
Fleet Reserve ‘and released from active duty for unearned portion of 
reenlistment bonus pursuant to 37 U.S.C. 308(e), may not be repaid 
to member upon subsequent recall to active duty with his consent, 
enlisted status of member based on reenlistment having terminated 
upon transfer to Fleet Reserve, his recall upon volunteering to serve 
on active duty was not in consequence of, nor part of period of reenlist- 
ment for which he had received bonus and, accordingly, serving as en- 
listed member of Fleet Reserve he is not entitled to repayment of 
amount recouped from him 
Six months’ death 
Conflicting claims 
Mother v. stepchildren 
Death gratuity claimed by mother of deceased member of Air Force, 
designated as beneficiary in event no spouse or child survived, on behalf 
of three stepchildren, members of decedent’s household at time of their 
mother’s death, shortly before that of member, who traveled as his 
dependents to home of their maternal grandmother, located close to 
permanent duty station to which member had been reassigned for 
humanitarian reasons, is payable in equal shares to stepchildren upon 
proof of guardian relationship by persons claiming for them, airman’s 
status as “‘householder’’—one who as head of household gives life, sup- 
port, and guidance to family unit—not having terminated upon death 
of his wife, as evidenced by his endeavor to maintain household for chil- 
dren with their grandmother near his new duty station, and stepchildren 
considered members of decedent’s household at time of his death meet 
qualification in 10 U.S.C. 1477(b)(3) and are entitled to death gratuity 
prescribed in 10 U.S.C. 1475 
Inactive duty training 
Death while traveling to duty station 
Early arrival, departure, and return 
Member of U.S. Army Reserve who was struck and killed by auto- 
mobile before reporting for inactive duty training but subsequent to 
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GRATUITIES—Continued 

Six months’ death—Continued 

Inactive duty training—Continued 

Death while traveling to duty station—Continued 
Early arrival, departure, and return—Continued 
arriving at Reserve Center, with knowledge and consent of commanding 
officer to prepare for drill class he was to instruct, leaving to cross 
street to dairy bar, was in status that entitles his eligible survivor to 
death gratuity payment prescribed by 10 U.S.C. 1475(a)(3) when 
member dies from injuries received ‘‘while traveling directly’ to inactive 
duty training, member having completed travel to inactive duty training 
station at Reserve Center earlier than was necessary to report for 
scheduled duties was free to go to dairy bar across street from Center; 
therefore, it cannot be concluded as matter of law that he was not 
“traveling directly” to inactive duty training station within meaning 
of sec. 1475(a)(3) when he recrossed street to return to Center 
HAWAII 

Employees 

Local travel 

Government v. privately owned automobiles 

Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for local travel incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does 
not have authority to make decisions affecting management of Audit 
Agency employees, requirement for use of Govt. transportation in 
performance of official duties not directly affecting employee manage- 
ment, any decision by district manager of Agency concerning local 
travel is within purview of regulation, and Govt. transportation being 
available, employees may not be reimbursed cost of operating privately 
owned automobiles on official business 
Travel expenses 

Residence determination 

Hawaii resident appointed for duty in U.S. who reported at own 
expense to New York City for indoctrination and training, and who 
following tour of duty in El Paso, Tex., was transferred at his request 
to Honolulu, Hawaii, may not have El Paso considered ‘‘actual resi- 
dence” under sec. 7, Administrative Expenses Act of 1946 (5 U.S.C. 
73b-3), to entitle him to expenses of round trip travel for leave purposes 
prior to serving another tour of duty under new agreement, employee 
having been born, raised, educated and married in Honolulu, leaving 
only to accept Govt. employment and returning as soon as permitted 
under agency policy, evidences Honolulu and not El Paso is “actual 
residence” for purpose of 5 U.S.C. 73b-3 and, therefore, employee may 
not be allowed travel to El Paso at Govt. expense for leave purposes 
incident to his Hawaii assignment 
Annual leave charge. (See Leaves of Absence, holidays) 
Christmas 

1965 

When Christmas holiday occurs on Saturday, annual rate regular 

postal distribution clerk in PFS—4, scheduled for duty Monday through 
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HAWAII—Continued 

Christmas—Continued 

1965—Continued 

Friday, who works 8 hours on Friday, Dec. 24, 1965, is entitled to 
“Christmas Day” extra compensation for work performed on Friday 
that is provided by 39 U.S.C. 3573(c)(3)(A)—150 per centum of basic 
rate of compensation—due to fact that holiday falling on Saturday, 
under 5 U.S.C. 87c preceding Friday is considered legal public holiday, 
and should employee after having completed 40-hour workweek also 
work on Saturday, Christmas Day, he would only be entitled to overtime 
compensation for that day, neither 5 U.S.C. 87c nor any other statute 
authorizing 2 days of holiday pay for same holiday, or purporting to 
create additional holiday for employees in field service_____--__---_-- 

Substitute postal distribution clerk PFS-4 whose 8 hours service on 
Christmas Day, Saturday, Dec. 25, is in excess of 40 hours is entitled to 
premium pay provided by 39 U.S.C. 3573(c)(3)(B) computed at rate of 
50 per centum of his hourly rate of compensation to be determined by 
using 2016 as divisor of annual rate in accordance with 39 U.S.C. 3541 
(d)(2), and should employee work more than 40 hours, including time 
worked Christmas Day, during service week beginning Saturday, Dec. 25, 
he would be entitled to overtime compensation under sec. 3573(b) 
for all hours worked in excess of 40, at rate of 150 per centum of his 
hourly rate of basic compensation, computed by dividing his scheduled 
annual rate by 2080 
Compensation. (See Compensation, holidays) 


HUSBAND AND WIFE 


Divorce 

Annuity elections for dependents 

Foreign Service personnel. (See Foreign Service, retirement, 
annuity elections for dependents, divorce) 
Validity 
Foreign 

Member of uniformed services who was remarried after grant of 
ex parte divorce to wife, who although signing local municipal register 
of residents and appearing in court had not otherwise established 
residence or domicile, and where member served with papers and sum- 
mons in New York, N.Y., failed to appear or file answer, is not entitled 
to basic allowance for quarters on account of dependent wife, foreign 
court lacking jurisdiction of subject matter of divorce in absence of 
actual residence or domicile of at least one of parties to divorce, validity 
of ex parte divorce is too doubtful to warrant payment of allowance 
claimed incident to remarriage of member, notwithstanding N.Y. Court 
of Appeals recognized bilateral Mexican divorce in Rosenstiel v. Rosen- 
stiel, and lacking indication similar recognition would be extended to 
unilateral or ex parte divorce, service of process upon member is not 
regarded as equivalent to actual appearance in foreign court. ----- ---- 


INSURANCE 


Personal automobile liability 
Operators of Government vehicles 
Appropriation availability 
Expense of commercial liability coverage to civilian employees who 
as “high mileage drivers’ are assigned Govt. vehicles for official use, 
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INSURANCE—Continued 
Personal automobile liability—Continued 
Operators of Government vehicles—Continued 
Appropriation availability—Continued 
driving vehicles home under authority of 5 U.S.C. 78(c)(2) at close of 
workday in order to start out next morning directly from home, may 
not be reimbursed from appropriated funds, personal liability occurring 
outside scope of employment, and 1961 amendment to Federal Tort 
Claims Act, 28 U.S.C. 2679, relieving employees of personal liability 
in operation of Govt. vehicles by making remedy against U.S. exclusive 
remedy of complainant, having restricted relief to accidents occurring 
within scope of employment and having rejected proposal to authorize 
procurement of personal liability insurance for employees whose official 
duties require operation of Govt. motor vehicle, in absence of specific 
legislative authority, appropriated funds are not available for purchase 
of insurance ___- 
INTEREST 
General rule 
Foreign claimants 
Rule that interest on claims against U.S. may not be paid in absence 
of contract or statute providing payment of interest is applicable to 
claims arising in foreign countries as well as to claims arising in U.S. 
and, therefore, interest on claim for unpaid rent for premises in West 
Germany may not be allowed_-_____- 
JOHN F. KENNEDY CENTER FOR THE PERFORMING ARTS 
Building construction 
Applicability of Federal procurement laws 
The John F. Kennedy Center Act, as amended, although imposing 
no limitations or restrictions on Board of Trustees in constructing 
Center, in creating bureau within Smithsonian Institution to solicit 
contributions and to construct Center for Institution, an ‘Executive 
agency’? subject to Federal Property and Administrative Services Act 
of 1949, requires GSA as agent to construct Center in accordance with 
1949 act, notwithstanding Board of Regents of Smithsonian, operating 
with trust funds, is exempt from statutes applicable to Govt. buildings, 
construction funds appropriated under authority of act of Jan. 23, 1964, 
amending Center act, being subject to Federal procurement laws, and 
impracticable to obtain competition for construction of Center, contract 
may be negotiated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 
of Fed. Procurement Regs. upon joint determination by Board of 
Trustees and Administration that use of formal advertising is neither 
feasible nor practicable__ _- 
LEASE-PURCHASE PROGRAM 
Property transfers from General Services Administration 
Property declared excess by Dept. of Navy without qualification or 
restriction and needed by Post Office Dept. for lease-purchase construc- 
tion project authorized under 39 U.S.C. 2103 may be conveyed at current 
fair market value by General Services Admin. to successful bidder on 
project, value to be approved by Bur. of Budget, and although authority 
in sec, 203(e)(3)(G) of Federal Property and Administrative Services 
Act of 1949, as amended, to negotiate disposals of property applies to 
“surplus property,” that term is defined in sec. 3(g) of act as including 
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LEASE-PURCHASE PROGRAM—Continued 

Property transfers from General Services Administration—Continued 
excess property that is not required for needs and discharge of responsi- 
bilities of all Federal agencies, and Post Office Dept. having authority 
to acquire options on property from private parties to effectuate lease- 
purchase program, even though not approved to receive direct transfers 
of surplus property, GSA may convey needed property to successful 
bidder as though Post Office had acquired option from private owner -_- 
Rent 

Appropriation prohibition 

Proposed lease construction arrangement for parking facilities to 
accommodate privately owned automobiles at Veterans Admin. hospital 
to be built in proximity to University of Chicago School of Medicine, 
facilities to be occupied jointly with University, and availability of which 
is necessary to acquiescence of University to building of hospital, is 
within purview of appropriation limitation contained in Independent 
Offices Appropriation acts beginning with fiscal year 1963, prohibiting 
payment of rental on lease agreements for accommodation of Federal 
agencies in buildings costing lessor in excess of $200,000 to construct, 
except when prospectus for lease construction has had congressional ap- 
proval, and restriction applicable even though parking facilities will be 
shared with University, funds appropriated to Administration are not 
available for garage facilities under lease construction arrangement, and 
prospectus for any lease construction of space for proposed hospital 
should be submitted to appropriate congressional committee 

LEASES 

Building construction 

Appropriation limitations 

Knowledge of Government's needs 

Knowledge of space needs of Federal agency by county government 
in planning and construction, at its own risk, of new building, no com- 
mitment or promise to lease space having been made by agency prior to 
construction of building, does not bring proposed lease agreement for 
space in county building within lease-construction limitation, which 
beginning with fiscal year 1963 has been included in Independent Offices 
Appropriation Acts, requiring that prospectus for lease construction of 
space to be erected by lessor for Federal agency at cost exceeding $200,000 
must be submitted for approval to appropriate congressional committee - - 
Building construction for Government 

Damage liability 

Claim for cost of structural damage repairs occasioned by ruptured 
waterline to garage constructed in accordance with Govt. drawings and 
specifications for leaseback to Post Office Dept., lessor covenanting to 
restore or reconstruct structural damage, obligation independent of suf- 
ficiency of plans and specifications, may not be approved for payment, 
drawings and specifications furnished by Govt. not constituting war- 
ranty, lessor, solely responsible for adequacy of building plans, may not 
shift his obligation to repair damage to Govt., and leaseback involving 
two distinct undertakings—constructing and financing privately owned 
building for lease to Govt., necessarily related transactions, but separate 
legal rights—there is no legal basis for Govt. to assume lessor’s obliga- 





958 INDEX DIGEST 


LEASES—Continued 

Building construction for Government—Continued 

Damage liability—Continued 
tion under covenant to repair, and Govt. neither owning leased premises, 
nor contracting for building construction also is not liable for sufficiency 
of plans under theory of implied warranty 
Equipment. (See Equipment) 
Repairs and improvements 

Postal automated units 

Automated postal unit consisting of fabricated core manufactured 
to contain dispensing machines furnished by Government, to be in- 
stalled in space leased in shopping centers, lobbies, airport terminals, 
and railroad stations at nominal rentals under agreements cancelable 
upon 30 days notice, offering unattended service 24 hours a day, 7 
days a week is neither public building nor public improvement within 
meaning of 3733, Revised Statutes, 41 U.S.C. 12, and specific appro- 
priation for its procurement is not required, in view of fact unit, a 
complex, versatile machine consisting of a core, integral component 
of unit, that provides support and security protection for specialized 
operating equipment is, because of its flexible characteristics, neither 
regarded as building nor construed to be an improvement, term used 
primarily with reference to real property 

LEAVES OF ABSENCE 

Administrative leave 

Authority 

Granting of special leaves of absence with pay to Veterans Adminis- 
tration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Viet Nam under 
People-to-People Health Foundation, which is funded in part by Agency 
for International Development, would entail use of appropriations for 
hospitalization and examination of persons not entitled to benefits 
under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 
authorized 
Compensatory time 

Postal service employees. (See Post Office Department, employees, 

compensatory time) 

Set-off against advanced leave 

Compensatory time granted in lieu of overtime earned by civilian 
employee subsequent to advance of annual and sick leave may not 
be set off against advanced leave, Annual and Sick Leave Act of 1951, 
as amended (5 U.S.C. 2061, et seg.) and regulations of Civil Service 
Commission providing for liquidation of advance leave by charge against 
future earnings or cash refund for unearned leave balance in event of 
separation or failure to make up advance within time prescribed; there- 
fore, compensatory time earned under separate statutory authority as 
result of overtime worked may not be credited toward balance of ad- 
vanced annual and sick leave owed by employee 
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LEAVES OF ABSENCE—Continued 
Holidays 
Saturday holiday within workweek 
When holiday occurs on Saturday and by administrative regulation 
installation is closed for public business on preceding Friday, employees 
whose basic 40-hour workweek includes Saturday as workday may not 
be charged leave for absences on Saturday holiday or preceding Friday 
established as nonworkday in lieu of holiday, sec. 205(a), Annual and 
Sick Leave Act of 1951, as amended, 5 U.S.C. 2064(a), providing that 
days of leave shall be exclusive of holidays and all nonworkdays estab- 
lished by Federal statute or by Executive or administrative order; 
therefore, administrative regulation purporting to permit designation 
of Friday or Saturday as day on which holiday falling on Saturday will 
be observed by employees whose 40-hour workweek includes Saturday 
should be modified accordingly 
Home leave travel of overseas employees 
Military service credit 
Civilian employee on bases of 2 years of military service performed 
during assignment in Puerto Rico is not entitled to home leave authorized 
in 5 U.S.C. 2062(f) for employee completing 24 months of coutinuous 
service overseas, absent indication in Annual and Sick Leave Act of 
1951, as amended, and its legislative history that leave accrues during 
tour of military duty not otherwise covered by military or annual leave, 
and reference to “military service” as service abroad in Civil Service 
Regs. implementing sec. 2062(f) having as its purpose prevention of 
interruption in requirement for ‘24 months continuous service abroad,” 
or any other extended period of service that is unrelated to earning 
home leave, its intended meaning will be clarified 
Lump-sum payments 
Leave without pay effect 
Periodic step-increases 
Employee eligible for disability retirement who is placed in leave- 
without-pay status 1 hour before close of business on Dec. 30, 1965, in 
order to obtain retirement annuity increase provided by acts of Sept. 27 
and Nov. 1, 1965 amending sec. 18 of Civil Service Retirement Act 
(5 U.S.C. 2268), should be separated on same date notice of approval 
of disability retirement application is received from Civil Service Com- 
mission, and lump-sum payment authorized in act of Dec. 21, 1944, 
as amended (5 U.S.C. 61b), computed on basis of employee’s rights 
at time of separation under all applicable laws and regulations existing 
at that time which would have affected his compensation had he remained 
in service for period covered by leave, and employee becoming eligible 
for periodic step-increase while in leave-without-pay status awaiting 
disability retirement approval, he is entitled to lump-sum payment that 
reflects step-increase 
Transfers 
Positions exempt from leave act 
Former employee of Court of Claims who transferred to Administra- 
tive Office of U.S. Courts to serve under judge who did not maintain 
leave system for his employees may be paid lump sum pursuant to act 
of Dec. 21, 1944, for annual leave standing to his credit at time of 
transfer, in view of fact that original judicial construction by Court of 
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LEAVES OF ABSENCE—Continued 


Lump-sum payments—Continued 
Transfers—Continued 
Positions exempt from leave act—Continued 
Claims in Sauer v. U.S., Ct. Cl. No. 180-64, decided Dec. 17, 1965, that 
1936 and 1951 leave statutes apply to employees of Court of Claims and 
that upon separation from position under Court, employee is entitled to 
lump-sum payment for unexpired portion of his annual leave balance, 
does not have prospective application only, therefore, former employee 
transferring to position that is not covered by leave system is entitled to 
payment for annual leave standing to his credit at time of separation 
from rolls of Court of Claims 
Military personnel 
Payments for unused leave on discharge, etc. 
Enjistment extension, discharge, reenlistment, etc. 
Combination of cash settlement and carryover of leave 
Authority in 37 U.S.C. 501(b) providing option to enlisted member of 
uniformed services who reenlists in his armed force on day after date of 
discharge to receive either lump-sum settlement, by cash or check, for 
unused accrued leave to his credit at time of discharge, or to carry leave 
forward into new enlistment does not permit member to elect combina- 
tion of cash settlement and carryover of unused leave, neither act of 
Aug. 4, 1947, prescribing two choices to enlisted person to receive full 
cash settlement of accrued leave at date of discharge, or to carry over 
unused leave to new enlistment, nor its restatement in sec. 501(b) 
suggesting any combination of cash payment and carryover of leave was 
contemplated; therefore, administrative interpretation and application 
adopted contemporaneously with 1947 act and consistently followed 
thereafter may not be changed to permit combination of cash settlement 
and carryover of leave 
Status during 
Civil arrest and military confinement 
Member of uniformed services placed in pretrial confinement on 
Apr. 30, 1964 in U.S. Army stockade pending civil charges of alleged 
homicide by officials of Federal Republic of Germany and indicted 
Nov. 15, 1964, although NATO Status of Forces Agreement waiver of 
jurisdiction was recalled by German officials on May 25, 1964, member 
remaining in custody and confinement in Army stockade, after receiving 
prison sentence with credit for pretrial confinement, until June 23, 1965, 
is not entitled to pay and allowances for period subsequent to May 25, 
1964, member, even though in military confinement, having been con- 
structively absent from time he was placed under effective control of 
German officials, and not having been granted leave or excused ‘“‘ab- 
sence,’’ loss of services to Govt. is direct result of civil offense; however, 
member’s right to pay and allowances for period of confinement prior to 
May 25, 1964 is unaffected by waiver of jurisdiction, required under 
NATO Agreement when requested, and its recall 
Terminal leave 
Civilian employment 
Officer of uniformed services who, while receiving pay for unused leave 
prior to involuntary retirement under 10 U.S.C. 3921, is employed in 
nonappropriated fund activity is considered to be in terminal leave 
status for acceptance of civilian employment within meaning of act of 
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LEAVES OF ABSENCE—Continued Page 
Military personnel—Continued 
Terminal leave—Continued 
Civilian employment—Continued 
Nov. 21, 1945, 5 U.S.C. 6la—1(a), which not only superseded sec. 1222, 
R.S., requiring termination of military commissions upon acceptance of 
civil office, but also superseded dual compensation statutes____--_-__-_- 180 
Without pay 
Creditable service 
Employee who was paid travel expenses to his first post of duty upon 
signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 
purposes may have leave without pay period regarded as ‘“‘in the Govern- 
ment service’’ as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, 
therefore, recovery of travel expenses to first duty station is not required. 680 
Effect on overtime compensation 
Annual rate regular PFS—4 distribution postal clerk on 5-day basic 
workweek schedule, Monday through Friday, 8 hours each day, 8 a.m. 
to 4:30 p.m., who is absent without pay first 4 hours on Monday and 
works until 8 p.m. is not entitled to be paid at overtime rate for hours 
of work performed after 4:30 p.m., sec. 5(b) of Federal Employees 
Salary Act of 1965 (39 U.S.C. 3573), authorizing overtime pay for work 
in excess of 8 hours in day or 40 hours in week, defining ‘‘overtime work” 
as ‘‘any work ordered or approved,’’ which is performed by annual rate 
regular employee in excess of regular work schedule, and leave without 
pay period not constituting part of basic 8-hour day or 40-hour work- 
week, employee for work performed after 4:30 p.m. is only entitled to 
TOG DEP We SW OF UN isso i sk ca cc ee eee 257 
Hourly rate regular PFS-4 postal service employee scheduled for 
3-hours of service each day, 5 p.m. to 8 p.m., 6-day week, Sunday 
through Friday, who is on annual leave from 5 p.m. to 6 p.m. on Friday, 
at which time having performed extra work earlier in week, he completed 
40 hours of work, and then works until 8 p.m. is entitled for 2 hours of 
work performed after 6 p.m. on Friday to be paid overtime at rate of 150 
per centum of his hourly rate of basic compensation under sec. 5(b)(1), 
Federal Employees Salary Act of 1965, hour of authorized annual leave 
constituting part of employee’s 8-hour day or 40-hour week; however, 
had absence been in leave without pay status, period that is not con- 
sidered part of basic scheduled period of work, employee would be 
entitled to overtime pay for 1 hour only- .-------------------------- 257 
Substitute postal service employee in grade PFS-4 who at end of 
period of 40 hours authorized annual leave, from Saturday through 
Thursday, works 8 hours on Friday is entitled to be paid at overtime 
rates for Friday work pursuant to sec. 5(b)(1), Federal Employees 
Salary Act of 1965, the 40 hours of work requirement, a condition prec- 
edent to accumulation of overtime by substitute employee, having 
been satisfied by grant of 40 hours annual leave, despite fact that sub- 
stitute employee has no scheduled tour of duty; however, time in leave 
without pay status would not satisfy 40 hours of work requirement___._ 257 
PFS—4 regular distribution postal clerk in authorized annual leave 
status during regularly scheduled workweek of Monday through Friday, 
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LEAVES OF ABSENCE—Continued 
Without pay—Continued 

Effect on overtime compensation—Continued 
who works 8 hours on Saturday is entitled to overtime compensation 
pursuant to sec. 5(b), Federal Employees Salary Act of 1965, for work 
performed outside of regularly scheduled workweek; however, had 
employee been in leave without pay status instead of absent on author- 
ized leave, he would not be entitled to overtime compensation for work 
performed on Saturday, for while leave with pay status may be included 
as part of basic 8-hour day or 40-hour week, period of leave without 
pay may not be included 

LEGISLATION 

Retroactive effect 

Legislation enacted to relieve employee of liability to repay compen- 
sation received prior to Dec. 1, 1964 under appointment that contravened 
prohibition in sec. 2 of dual office holding act of 1894, repealed effective 
Dec. 1, 1964, by Dual Compensation Act, approved Aug. 19, 1964, 
would not have effect of retroactively excepting employee from restric- 
tion in sec. 2, or otherwise validating appointment, and unless worded 
to validate illegal civilian employment, no part of that employment 
would be creditable for purposes of within-grade increase, 5 U.S.C. 
1121a, nor for 1-year time in grade requirement of Whitten Amendment, 
5 U.S.C. 43 note 

LOANS 
Foreign aid programs. (See Foreign Aid Programs, loan programs) 
Small Business Administration. (See Small Business Administration, 
loans) 
Urban Mass Transportation 

Appropriation availability 

Exception of loans prescribed by Urban Mass Transportation Act of 
1964 from authority in sec. 9(e) of act (49 U.S.C. 1608(e)), providing that 
funds appropriated to carry out functions of act shall remain available 
until expended, other than funds for administrative expenses, does not 
make funds for loans provided in fiscal year appropriation acts subject 
to fiscal year limitation, exclusion premised on use of Treasury borrow- 
ings having no bearing on period of appropriation availability, and rule 
that appropriation language referring to authorization act making appro- 
priations available for longer than 1 year operates to incorporate pro- 
visions of authorizing act into appropriation overcoming implication of 
fiscal year availability deriving from enacting clause of regular annual 
appropriation act and meeting requirements of 31 U.S.C. 718, precluding 
construction of appropriation as available continuously without reference 
to fiscal year unless appropriation extends availability 

MEDICAL TREATMENT 
Officers and employees 

Examinations, etc. 

Special prescription filter spectacles for Geological Survey employees 
working with stereoplotting instruments used in map making which 
glasses are shown to materially increase work output and vision capa- 
bilities of employees and are of no personal use to employees outside 
working hours meet two criteria for use of appropriated funds for 
purchases of personal equipment on basis that glasses are necessary to 
accomplishment of purpose for which appropriation is made and that 
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MEDICAL TREATMENT—Continued 
Officers and employees—Continued 
Examinations, etc.—Continued 
they are not equipment employee could reasonably be required to 
furnish as part of personal equipment to perform duties of position, 
and, therefore, both cost of special clinical eye examinations for special 
glasses and prescription filter glasses may be paid from appropriations 
for surveys, investigations and research of Geological Survey 
MEETINGS 
Attendance, etc., fees 
Research and development funds 
Purchase of sponsorship membership in amount of $3,000 in Third 
International Congress of Nephrology, meeting to exchange scientific 
knowledge, by Veterans Admin. Dept. of Medicine and Surgery to 
further research functions authorized in 38 U.S.C. 4101, may not be 
considered valid expenditure that is chargeable to funds appropriated 
to Dept. for research, absent congressional approval, and conference 
scheduled for Sept. 1966, time permits disclosure of proposed membership 
purchase, request for funds, and obtaining of acquiescence of Congress 
to sponsoring support membership 333 
MILEAGE 
Military personnel 
Release from active duty 
To place from which ordered to active duty 
Enlisted v. officer status 
Navy enlisted member reporting as Officer Candidate Seaman 
Apprentice from Denver, Colorado, to Newport, Rhode Island, where 
he remained upon being commissioned an ensign, Naval Reserve, until 
released under orders evidencing he was ordered to active duty as officer 
from Meriden, Connecticut, home of record at that time, is entitled to 
mileage allowance to Denver, place he entered on active duty as enlisted 
man, pursuant to par. M4157 of Joint Travel Regs. providing travel 
allowance from last duty station to home of record or place from which 
ordered to active duty and par. M4157 authorizing travel of dependents, 
and military installation at which status of member changed from 
enlisted man to commissioned officer having no relationship to his home 
or place from which he entered service from civilian life, officer denied an 
opportunity to elect mileage from place ordered to active duty in enlisted 
capacity may have travel allowance adjusted on basis of an election to 
be paid mileage to Denver 
Travel by privately owned automobile 
Free transporation by a foreign government 
Although members of uniformed services who utilize their privately 
owned conveyances for their own and dependents’ travel on permanent 
change of station to and from Berlin, including all travel in East and 
West Germany, may not be reimbursed cost of transportation or paid 
monetary allowances in lieu of transportation under pars. M4150-1, 
M4203-5 and M7000-13, Joint Travel Regs., when rail transportation 
is made available by foreign government at no cost to U.S. or to them, 
when travel involved could be performed on trains of German Federal 
Railway operated substantially at expense of U.S. and considered 
Govt. conveyances within contemplation of M1150—6, defined as “any 
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MILEAGE—Continued 
Military personnel—Continued 
Travel by privately *~wned automobile—Continued 
Free transportation by a foreign government—Continued 
transportation facility owned, leased, or chartered by the Government,” 
regulations respecting availability and utilization of Govt. conveyances 
are for consideration in reimbursing members utilizing their privately 
owned conveyances 
Travel by privately owned automobile 
Common carrier cost limitation 
Computation 
In comparing cost of travel by privately owned motor vehicle with con- 
structive cost of travel by common carrier incident to travel of civilian 
employee and his dependents by privately owned automobile under perma- 
nent change-of-station orders authorizing travel by common carrier or 
privately owned vehicle, with mileage and per diem, cost not to exceed 
first-class rail, use of separate methods for determining mileage and per 
diem payments is prescribed by sec. 3.5(b)(2), Standardized Govi 
Travel Regs., and Bur. of Budget Cir. No. A-7, Rev., dated July 20, 
1964, limiting reimbursement to constructive cost of available air coach 
unless administrative determination is made that constructive cost 
comparison by rail is more economical, and mileage allowance being less 
than constructive cost of available air transportation, employee may 
be paid mileage at rate authorized for distance traveled, but may not be 
paid any per diem, constructive travel time by air being less than 10 hours 
during same calendar day 
Dependents 
More than one automobile 
Under schedule of graduated mileage allowance rates provided in Bur. 
of Budget Cir. No. A—56, sec. 1.3(b)(1), as amended July 30, 1965, to 
reimburse employee who elects to use privately owned automobile for 
permanent change of station, rates based on occupancy and use of one 
automobile, unless not feasible or reasonable due to number of persons 
traveling, baggage, etc., employee may not be paid 10 cents mileage 
allowance prescribed for three occupants in automobile for concurrent 
travel of his wife and two children in second vehicle, even though separate 
travel was authorized under his permanent change-of-station orders, 
unless use of two vehicles can be justified; however, employee entitled to 
6 cents per mile for his travel by privately owned automobile, and to 12 
cents mileage rate provided when four or more occupy automobile had his 
family accompanied him, he may be allowed additional 6 cents per mile 
for second vehicle 
More than one employee traveling 
Voluntary services 
Fact that civilian employee assigned to special detail outside normal 
work hours at location other than his headquarters office transported 
fellow employees, whom he had driven to location of detail in his privately 
owned automobile, to their homes upon completion of detail does not 
entitle him to mileage for entire distance traveled, neither employee nor 
Govt. having obligation to return car passengers to their homes, and 
employee for use of his automobile is entitled to mileage to special duty 
location and his home, but not to additional mileage claimed, and rule 
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MILEAGE—Continued 
Travel by privately owned automobile—Continued 
More than one employee traveling—Continued 
Voluntary services—Continued 


that transportation of employee between home and office is personal to 
him is not changed when expenses are increased by emergency conditions 
or performance of overtime work 
MILITARY PERSONNEL 

Annuity elections for dependents. (See Pay, retired, annuity elections 

for dependents) 
Appointments. (See Appointments, military personnel) 
Automobiles 

Transportation. (See Transportation, automobiles) 
Baggage shipments. (See Transportation, baggage, military personnel) 
Civil arrest 

Status 

Member of uniformed services placed in pretrial confinement on 
Apr. 30, 1964 in U.S. Army stockade pending civil charges of alleged 
homicide by officials of Federal Republic of Germany and indicted 
Nov. 15, 1964, although NATO Status of Forces Agreement waiver of 
jurisdiction was recalled by German officials on May 25, 1964, member 
remaining in custody and confinement in Army stockade, after receiving 
prison sentence with credit for pretrial confinement, until June 23, 1965, 
is not entitled to pay and allowances for period subsequent to May 25, 
1964, member, even though in military confinement, having been con- 
structively absent from time he was placed under effective control 
of German officials, and not having been granted leave or excused 
“‘absence,”’ loss of services to Govt. is direct result of civil offense; 
however, member’s right to pay and allowances for period of confine- 
ment prior to May 25, 1964 is unaffected by waiver of jurisdiction, 
required under NATO Agreement when requested, and its recall 

Coast Guard. (See Coast Guard) 

Debts 

Bankruptcy of member 

Deductions from pay of enlisted member of uniformed services without 
his consent after he had filed petition in bankruptcy listing his debt to 
Govt. for excess cost of shipping house trailer on his schedule of debts 
were improper in view of pending bankruptcy proceedings, which later 
terminated in discharge providing legal protection for bankrupt against 
any action to recover debt, and amount collected from member, sub- 
sequently discharged under other than honorable conditions for failure 
to pay just debts, should be refunded to him, and upon final audit of 
member’s account through date of discharge, although no right of set-off 
exists to recover excess cost of shipping house trailer, discharge in 
bankruptcy protecting bankrupt from recovery of indebtedness, a debt 
to Govt. incurred after filing of bankruptcy proceedings and not in- 
cluded in discharge may be coilected by set-off against final account, 
bankruptcy proceedings having no bearing on liquidation of subsequent 


De jure service 

Discharged member of Naval Reserve who under orders issued in 
_ belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
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MILITARY PERSONNEL—Continued 
De jure service—Continued 
fitness for active duty, at which place he immediately reenlisted in 
service and was transferred to permanent duty station, is entitled to 
active duty pay and allowances for travel time to point of reenlistment, 
including travel allowances and transportation for dependents, member 
having constructively entered upon military duty in de jure status on 
day he departed from his home to comply with his orders 
Dependents 
Transportation. (See Transportation, dependents, military personnel) 
Disability retired pay. (See Pay, retired, disability) 
Discharges. (See Discharges and Dismissals, military personnel) 
Dislocation allowance. (See Transportation, dependents, military per- 
sonnel, dislocation allowance) 
Divorce. (See Husband and Wife, divorce) 
Enlistments. (See Enlistments) 
Family allowances. (See Family Allowances) 
Gratuities. (See Gratuities) 
Household effects 
Storage. (See Storage, household effects, military personnel) 
Transportation. (See Transportation, household effects, military 
personnel) 


Leave 
Payments for unused. (See Leaves of Apsence, military personnel, 


payments for unused leave on discharge, etc.) 
Mileage. (See Mileage, military personnel) 
Orders. (See Orders) 
Per diem. (See Subsistence, per diem, military personnel) 
Quarters allowance. (See Quarters Allowance) 
Record correction 

Avoidance of limitation v. new fact 

Correction of military records subsequent to death of Army sergeant to 
show earlier election date of survivorship annuity under Retired Service- 
man’s Family Protection Plan (10 U.S.C. 1431-1436) for his widow and 
child thereby meeting requirements of sec. 1431 that annuity election 
must be made by member of uniformed services prior to completion of 
18 years of service for which he is entitled to credit in computation of 
basic pay is not correction to avoid operation of Federal statute but is 
correction to establish fact which did not exist in military record, earlier 
election date, correction of fact that is within broad authority granted 
Secretary of Army under 10 U.S.C. 1552 and that is final and conclusive 
on Govt. officials, and entitlement of widow to survivorship annuity under 
Plan having been established by corrected record, annuity payments 
made to her need not be recovered 

Discharge change as entitlement to pay, etc. 

Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status until 
issuance of certificate of honorable discharge, payment of automatically 
reinstated class Q allotment that had been discontinued upon dishonor- 
able discharge of member from service, and which is due former wife of 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Discharge change as entitlement to pay, etc.—Continued 


member and their children may be made to wife if prior to payment she 
executes certificate of acceptance for full allotment portion of claim 
thereby giving Govt. good acquittance 


Legal conclusions 
Recovery from Army colonel of retired pay adjustment he received 
for period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed 


pursuant to correction of military records under 10 U.S.C. 1552 to show 


officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction of 
Military Records having no legal significance, neither adding nor deleting 
from original record, but merely reciting existing facts in attempt to 
avoid application of 1940 act, and decision in Oleson v. U.S., Ct. Cl. 
376-64, decided July 16, 1965, to effect that although facts of military 
record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will not be followed 
until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 


Payment resulting from correction 
Acceptance effect 

Acceptance by officer of uniformed services of amount less than full 
amount due, occasioned by error in computing payment made incident 
to correction of his military records under 10 U.S.C. 1552, general purpose 
of which is ‘‘to correct an error or remove an injustice,’ and to authorize 
payment of all amounts ‘‘which are found to be due”’ on account of record 
correction, does not constitute release contemplated by act of Oct. 25, 
1951, now covered by sec. 1552, that of foreclosing questioning basis of 
record correction after settlement; therefore, absent intent to pay or 
accept less than amount due on account of record correction, and author- 
ity existing for reforming releases to correct mutual mistakes and give 
effect to intent of parties, release clause contained in 1951 act does not 
preclude recalculation of payments to correct undisputed error, and 
additional payment to officer to correct error in computing sum due him 
on account of record correction may be retained by him. Overrules 34 
Comp. Gen. 188; 40 id. 116 

Correction subsequent to court decision 

Although determination of Court of Claims in No. 167-60, decided 
June 12, 1964 that Army captain had right to disability retirement 
from date of release from active duty as his waiver of retiring board 
hearing to hasten discharge in 1946 was “not enough to ripen a claim” 
did not confer on officer status on disability retired list to entitle him 
to disability retired pay following date of judgment, subsequent cor- 
rection of military records did confer disability status on officer under 
act of Apr. 3, 1939, records having been corrected to show he was pro- 
moted to grade of major on Sept. 15, 1946, date of release from active 
duty, and that he was relieved from active duty by reason of physical 
disability, and court not having considered fact of officer’s promotion, 
rule of estoppel by judgment is not applicable, and correction action 
giving rise to new claim, officer is entitled to receive difference between 
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MILITARY PERSONNEL—Continued 
Record correction—Continued 
Payment resulting from correction—Continued 
Correction subsequent to court decision—Continued 
disability retired pay of captain and that of major for period covered 
by court decision and to retirement pay of major following date of 
judgment 
Reenlistment bonus. (See Gratuities, reenlistment bonus) 
Remains 
Burial expenses 
Upon death of Army reservist struck and killed by automobile while 
returning to Reserve Center to report for inactive duty following early 
arrival to prepare for drill class, leaving to go to dairy bar located across 
street from Center, burial expenses prescribed by 10 U.S.C. 1481(a) 
(2)(C) when reservist dies while ‘‘on authorized inactive duty training” 
may not be paid, member having left place where scheduled inactive 
duty training was to be performed before being mustered in for duty, 
requirements of sec. 1481(a)(2) have not been met, and status of mem- 
ber at time of death does not entitle next of kin to reimbursement for 
burial expenses 
Reserve Officers’ Training Corps 
Additional pay, etc., by educational institutions 
Acceptance by senior commissioned officers of uniformed services 
assigned to educational institutions having Reserve Officers’ Training 
Corps program of some of benefits offered civilian members of staff— 
free or reduced rates for tuition, tickets to school activities, parking 
privileges, and books and supplies—would not violate 18 U.S.C. 209(a), 
prohibiting receipt of salary from any source other than U.S., benefits 
which are peculiar to educational institutions having no counterpart 
in military compensation system nor involving conflict of interest or 
loyalty on part of officers, who assigned to educational institutions with 
academic rank of professor (10 U.S.C. 2102) should be given some school 
status by institution; therefore, as no direct payments are involved in 
acceptance of proposed additional benefits, Dept. of Defense Dir. No. 
5500.12, dated Aug. 4, 1965—‘‘Acceptance by ROTC Staff Members 
Payments or Other Benefits Offered by Educational Institutions’ — 
may be amended to include tuition assistance, tickets to school activi- 
ties, and parking and book privileges_____..........-.------------ — 
Concurrent enlisted Reserve status 
Retirement eligibility. (See Military Personnel, retirement, eli- 
gibility determination, concurrent enlisted Reserve and Reserve 
Officers’ Training Corps status) 
Service credits. (See Pay, service credits, concurrent enlisted 
Reserve and Reserve Officers’ Training Corps status) 
Retainer pay. (See Pay, retainer, Reserve Officers’ Training Corps) 
Travel time to training areas 
Pay and allowances 
Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice cruises 
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MILITARY PERSONNEL—Continued 
Reserve Officers’ Training Corps—Continued 
Travel time to training areas—Continued 
Pay and allowances—Continued 
provided by sec. 2109 are not entitled to pay and allowances for travel 
time to and from summer training, 1964 act amending 37 U.S.C. 209(c) 
to authorize pay to members of Corps while “attending field training 
or practice cruises,” using language substantially the same as that 
used in prior authority for training under which active duty pay for 
travel to and from training was not paid is to be given same application 
absent indication in 1964 act that pay for travel was intended, there- 
fore, pay may be authorized only from day of arrival at camp or practice 
cruise to day of relief from duty; however, payments made to Naval 
Reserve Officers’ Training Corps students pursuant to regulation after 
enactment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will 
not be questioned 
Unit of choice not at college attended 
To permit student attending civilian educational institution that 
does not have unit of Reserve Officers’ Training Corps (ROTC) of 
branch of service in which he desires membership to enroll in Senior 
ROTC program of his choice maintained at another institution and to 
pay him subsistence allowance would serve purpose of Reserve Officers’ 
Training Corps Vitalization Act of 1964 to improve ROTC program 
and to stimulate careers in Armed Forces, and legislative history in- 
dicating no intent to limit eligible college students to membership in 
particular ROTC unit at particular institution, curtailing opportunities 
available to prospective reservists interested in particular service 
would not be consistent with revitalizing purposes of act and is not 
required, student qualifications prescribed by act for participation in 
program, protecting U.S. against failure of student to fulfill his obliga- 
tions; therefore, subsistence allowance may be paid to student partic- 
ipating in ROTC unit other than one located at college he attends____- 
Reservists 
Death or injury 
Inactive duty training, etc. 
Disability determination 
When member of uniformed services injured in line of duty while 
performing annual field training under 32 U.S.C. 503 is permitted after 
examination and medical treatment on two occasions to return to 
duty and only after release from military service does he learn from 
civilian doctor that nature and extent to injuries would have prevented 
performance of military duty, claim of member for pay and allowances 
to cover period between date of release from active duty and return to 
civilian position may be paid, neither existence nor extent of injuries 
becoming manifest until after release of member from active duty, to 
deny his entitlement to benefits of 37 U.S.C. 204(h) because he in 
ignorance of seriousness of his injuries performed military duty in interim 
between injury and release from active duty would in effect deprive him 
of benefits Congress intended to grant 
Injured while traveling 
Member of U.S. Army Reserve who was struck and killed by auto- 
mobile before reporting for inactive duty training but subsequent to 
arriving at Reserve Center, with knowledge and consent of commanding 
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MILITARY PERSONNEL—Continued 
Reservists—Continued 
Death or injury—Continued 
Inactive duty training, etc.—Continued 
Injured while traveling—Continued 
officer to prepare for drill class he was to instruct, leaving to cross street 
to dairy bar, was in status that entitles his eligible survivor to death 
gratuity payment prescribed by 10 U.S.C. 1475(a)(3) when member 
dies from injuries received ‘‘while traveling directly” to inactive duty 
training, member having completed travel to inactive duty training sta- 
tion at Reserve Center earlier than was necessary to report for scheduled 
duties was free to go to dairy bar across street from Center; therefore, 
it cannot be concluded as matter of law that he was not traveling di- 
rectly’’ to inactive duty training station within meaning of sec. 1475(a) (3) 
when he recrossed street to return to Center 
Training duty 
Service charges for quarters 
Service charges levied in accordance with regulation requirements 
against Reserve officers for occupancy of Govt. bachelor officer quarters 
incident to performing annual training duty with pay are not reimburs- 
able, par. M6001 of Joint Travel Regs. providing that per diem al- 
lowances are not payable for any period Reserve member is at his training 
duty station, except for incidental travel expenses on arrival and de- 
parture days, and as Reserve officers who during period of training are 
not away from an only post of duty in a travel status that would entitle 
them to per diem prescribed by 37 U.S.C. 404, service charges paid by 
officers are personal expenses that are not reimbursable to them 
Retired 
Civilian service. (See Compensation, double, concurrent military 
retired and civilian service pay) 
Retired pay. (See Pay, retired) 
Retirement 
Effective date 
Uniform Retirement Date Act. (See Pay, retired, effective date, 
first of month following application) 
Eligibility determination 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status 
Member of uniformed services who concurrently is member of program 
authorized by Reserve Officer’s Training Corps Vitalization Act of 1964, 
approved Oct. 13, 1964, and enlisted member of Reserve component, but 
who has not started advanced training provided in 10 U.S.C. 2104 may 
have enlisted Reserve service considered satisfactory service under 
10 U.S.C. Ch. 67, for retirement eligibility and retirement pay purposes, 
prohibition in 10 U.S.C. 2106(c) only denying credit for enlisted service 
to officer in computing length of service for any purpose for period 
covered by his advanced training; therefore, credit for enlisted Reserve 
service performed prior to starting advanced officer training pursuant 
to sec. 2104 is permitted for purposes of 10 U.S.C. Ch. 67, retired pay for 
nonregular service 
Absent legislative intent to apply to attendance at authorized drills 
restrictive provisions of Reserve Officers’ Training Corps Vitalization 
Act of 1964, approved Oct. 13, 1964, denying in computation of length of 
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MILITARY PERSONNEL—Continued 
Retirement—Continued 
Eligibility determination—Continued 
Concurrent enlisted Reserve and Reserve Officers’ Training 
Corps status—Continued 
service, credit for inactive Reserve service while contemporaneously 
receiving ROTC advanced training, member appointed officer under 
10 U.S.C. 2106(a) may be credited with retirement points earned by 
attending drills or periods of equivalent instruction by performing active 
duty for training, or by Reserve membership for period prior to, but not 
after commencement of advanced training under 10 U.S.C. 2104, and 
drills having been authorized, member is entitled to payment for drills 
WARREN. ethos hdctewccda dears we ee Ais ee 
Credit for retirement eligibility purposes under 10 U.S.C. 6323 of 
active duty or active duty for training by enlisted member of uniformed 
services, who concurrently a ‘‘member of the program’ provided by 
Reserve officers’ Training Corps Vitalization Act of 1964 has not started 
advanced training prescribed in 10 U.S.C. 2104, is permitted under pro- 
Vi OE De We ees ba sees ce eee ae eee 
Field training and practice cruises performed pursuant to 10 U.S.C. 
2109 by Regular NROTC 4-year college students appointed cadets and 
midshipmen and concurrently enlisted in Reserve component of armed 
services may not be credited as active service for retirement eligibility 
purposes within meaning of. 10 U.S.C. 6323, irrespective of whether con- 
current enlisted status of student began after enactment of Reserve 
Officers’ Training Corps Vitalization Act of 1964, Oct. 13, 1964, or sub- 
sequent to act of June 25, 1956, enacted to prevent avoidance of com- 
pulsory military service, and Oct. 12, 1964, in view of disqualifying 
provision of 10 U.S.C. 2107(g) that officer may not be credited with 
services either as cadet or midshipman, or for concurrent enlisted service 
in computing length of service for any purpose__-________------------ 
Although members of Senior ROTC—Contract NROTC students 
appointed as cadets and midshipmen and eligible during last 2 years of 
college to “advanced training’ provided in 10 U.S.C. 2104 while con- 
currently in enlisted status—are entitled to pay at rate prescribed for 
cadets and midshipmen at service academies for attending field training 
or practice cruises, such service is not creditable for retirement eligibility 
under 10 U.S.C. 6323 after Oct. 13, 1964, date of enactment of Reserve 
Officers’ Training Corps Vitalization Act of 1964, 10 U.S.C. 2106(c) 
prohibiting crediting officer with enlisted service for period of advanced 
training during his third and fourth years at college in computing length 
of service for any purpose, and absent authority, participation in training 
or cruises during first 2 years of college is not creditable service within 
meaning of 10 U.S.C. 6323 for retirement eligibility 
Service credits 
Home leave entitlement as a civilian employee. (See Leaves of 
Absence, home leave travel of overseas employee, military service 
credit) 
Pay. (See Pay, service credits) 
Six months’ death gratuity. (See Gratuities, six months’ death) 
Station allowances. (See Station Allowances, military personnel) 
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MILITARY PERSONNEL—Continued 

Temporary lodging allowances. (See Station Allowances, military 

personnel, temporary lodgings) 
Training 

Reserve Officers’ Training Corps advance training for aliens 

Foreign students enrolled in Senior 4-year Reserve Officers’ Training 
Corps program pursuant to sec. 2103(b), Reserve Officers’ Training 
Corps Vitalization Act of 1964, and exempt from citizenship and military 
service requirements of sec. 2104(b), are eligible to participate in ad- 
vanced training part of ROTC program absent language in act or its 
legislative history to the contrary, and 1964 act regularizing longstanding 
practice of permitting foreign students to participate in Senior ROTC 
program, including advanced training, participating civilian colleges and 
other educational institutions of higher learning entitled to uniforms or 
monthly allowance in lieu of uniforms in kind under sec. 2110 of act are 
entitled for foreign students enrolled in program to commuted value of 
uniform as authorized by Dept. of Defense Directive 1215.10_______~_~- 
Transportation of automobiles. (See Transportation, automobiles) 
Transportation of household effects. (See Transportation, household 

effects) 
Travel expenses. (See Travel Expenses, military personnel) 
Travel time to training areas 

Pay. (See Pay, travel time to training areas) 
Uniforms. (See Uniforms, military personnel) 

MISCELLANEOUS RECEIPTS 

Fees for services to public 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking 
facilities, any balance to go into hospital fund, is not in accord with 
38 U.S.C. 5004, authorizing construction and maintenance of garages on 
Veterans Admin. hospital reservations, and deposit of money received 
from use of garages as miscellaneous receipts, but not authorizing use of 
income to defray costs, and as no distinction between garage and parking 
facility as to disposition of fees collected is warranted, income from 
parking facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 
484 providing that gross amounts of money received from any source 
must be deposited, without deduction, into general fund of Treasury, 
parking fees received by Veterans Admin. may not be used, absent 
specific statutory authority for use of income 

Adjustment 

Amount of charges collected from licensees and others benefiting from 
headwater improvements and reservoirs constructed by U.S. under sec. 
10(f) of Federal Power Act, approved Aug. 26, 1935, and deposited as 
miscellaneous receipts in ‘‘2461 Licensee Benefit Charges,’”’ for credit 
under sec. 17(a) to special fund appropriation account ‘96X5125 Main- 
tenance and Operation of Dams and Other Improvements of Navigable 
Wate vs,” for expenditure at direction of Secretary of Army without 
appropriation by Congress, may be allocated to Bur. of Reclamation, as 
well as to Corps of Engineers, Bureau participating in construction 
projects, and act of May 9, 1938 authorizing credit to ‘Reclamation 
Fund” of moneys received in connection with Bureau projects super- 
seding conflicting provisions in 1935 act, Bureau’s share however subject 
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MISCELLANEOUS RECEIPTS—Continued 

Fees for services to public—Continued 

Adjustment—Continued 
to annual appropriation, and adjustment of deposits in ‘‘2461’’ may be 
effected pursuant to GAO Policy and Procedures Manual for Guidance 
of Fed. Agencies, Title 7, sec. 4420 

NATIONAL GUARD 

Allowances 

Cost-of-living 

Overseas duty of short duration 

Cost-of-living allowance authorized by par. M4301 of Joint Travel 
Regs. for purpose of defraying average excess costs experienced by mem- 
bers of Armed Forces on permanent duty at place outside U.S. is not 
payable to Air Force Reserve officer ordered from home in U.S. to active 
duty training in Alaska for 44-day period, fact that member ordered to 
active duty training of short duration is entitled to certain allowances 
which are paid incident so permanent duty assignment does not make 
short duration assignment for active duty training permanent in nature; 
therefore, cost-of-living allowance may not be authorized for Reserve 
officer, nor for members of State Air National Guard ordered to active 
duty in Hawaii for 90 days or less, whether guard member is resident of 
Hawaii or continental United States, or whether dependents reside in 


Temporary lodgings 
Overseas duty of short duration 

Officers of State Army National Guard who performed annual field 
training in Europe within authority of 32 U.S.C. 502(a)(2) and 503 
during period Govt. quarters were not available and living accommoda- 
tions had to be obtained at own expense in nearby hotels are not entitled 
to temporary lodging allowances provided under 37 U.S.C. 405, par. 
M4303-1, Joint Travel Regs. contemplating entitlement to allowance 
only when members are permanently assigned to duty at station outside 
U.S. for performance of duty of indefinite or extended period rather than 
period of short duration, such as duty performed by officers; however, 
under broad authority of 37 U.S.C. 405 and 411 providing for payment 
of station allowances to member outside U.S. or in Hawaii or Alaska 
“whether or not he is in a travel status,’ Joint Travel Regs. may be 
amended to authorize payment of temporary lodging allowance for future 
short periods of training outside U.S. or in Hawaii or Alaska 

OFFICERS AND EMPLOYEES 

Clothing and personal furnishings. (See Clothing and Personal Fur- 

nishings) 
Compensation. (See Compensation) 
Debts to United States 

Satisfaction 

Civilian employee locally hired by Air Force, married to foreign 
national during period of prior employment by Defense contractor, who 
is erroneously determined to be eligible to receive living quarters allow- 
ance may not have her indebtedness waived under sec. 202 of the Over- 
seas Differentials and Allowances Act (50 U.S.C. 3034) on basis that 
recovery of overpayment would be against equity and good conscience, 
sec. 113 of Standardized Regs., implementing sec. 202, prescribing 
waiver only in cases of emergency transfers or involuntary separations 
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OFFICERS AND EMPLOYEES—Continued 

Debts to United States—Continued 

Satisfaction—Continued 
to relieve employees from obligation of repaying rent advance that can- 
not be recovered from third party lessor upon termination of lease, and 
as general policy of waiver of recovery of improper quarters allowance 
payments cannot be based on narrow standard of recovery waiver in 
sec. 202, nor on basis of specific waiver provisions in other acts, even 
though criteria of being against equity and good conscience is present, 
improper payments to locally hired employee may not be waived 
De facto 

Absence of relief authority 

Member of uniformed services retired as temporary warrant officer 
and employed as civilian who at time of filing notice of election under 
sec. 201(f), Dual Compensation Act, approved Aug. 19, 1964, is dis- 
covered to have been appointed in contravention of prohibition in sec. 2 
of dual office holding act of 1894 is not entitled to retain compensation 
received for services performed under illegal civilian appointment prior 
to Dec. 1, 1964, effective date of repeal of sec. 2 of 1894 act by 1964 act, 
retroactive removal of 1894 prohibition provided in sec. 201(h) of 1964 
act having no application to a Regular member who served on active 
duty in temporary warrant officer grade and was retired in that grade, 
nor may de facto rule be applied to nullify effect of statutory provision - - 

Lawful position 

Employees who are appointed or promoted to positions which have 
not been authorized or established and therefore do not exist may not 
be regarded as in de facto status which arises by reason of erroneous 
appointments to existing positions and, therefore, such employees may 
not retain compensation received prior to discovery that appointment to 


Duties 

Union duty. (See Unions, Federal service) 
Excusing from work 

Voluntary services 

Granting of special leaves of absence with pay to Veterans Admin- 
istration doctors so that they can voluntarily serve for periods of 60 
to 90 days in civilian provincial hospitals in South Viet Nam under 
People-to-People Health Foundation, which is funded in part by Agency 
for International Development, would entail use of appropriations for 
hospitalization and examination of persons not entitled to benefits 
under laws relating to veterans contrary to prohibition in 1966 fiscal 
year appropriations for Veterans Administration and, therefore, while 
authority of administrator to prescribe regulations for leave for doctors 
is broad, use of appropriations to pay salaries of doctors during such 
leaves of absence while serving in civilian hospitals in Viet Nam is not 
WN oie ee hihi Bt hn atin CESS aig Rehab va deen Sune ws 
Foreign differentials and overseas allowances. (See Foreign Differ- 

entials and Overseas Allowances) 
Foreign service. (See Foreign Service) 
Holidays. (See Holidays) 
Household effects 

Transportation. (See Transportation, household effects) 





INDEX DIGEST 


OFFICERS AND EMPLOYEES—Continued 
Jury fees. (See Courts, jurors, fees) 
Leaves of absence. (See Leaves of Absence) 
Liability 
Operation of motor vehicles outside scope of employment 
Insurance coverage 
Expense of commercial liability coverage to civilian employees who 
as “high mileage drivers’ are assigned Govt. vehicles for official use, 
driving vehicles home under authority of 5 U.S.C. 78(c)(2) at close 
of workday in order to start out next morning directly from home, may 
not be reimbursed from appropriated funds, personal liability occurring 
outside scope of employment, and 1961 amendment to Federal Tort 
Claims Act, 28 U.S.C.’ 2679, relieving employees of personal liability 
in operation of Govt. vehicles by making remedy against U.S. exclusive 
remedy of complainant, having restricted relief to accidents occurring 
within scope of employment and having rejected proposal to authorize 
procurement of personal liability insurance for employees whose official 
duties require operation of Govt. motor vehicle, in absence of specific 
legislative authority, appropriated funds are not available for purchase 
of insurance 
Medical treatment. (See Medical Treatment, officers and employees) 
Overseas 
Home leave 
Locally hired employee 
Individual who, after accompanying her husband overseas incident to 
his employment by private concern, is employed by Govt. locally, without 
executing overseas employment agreement, is, nevertheless, entitled to 
home leave travel at Govt. expense for herself and family upon com- 
pletion of required 2 years of service and execution of agreement for 
another overseas tour of duty under sec. 7, Administrative Expenses 
Act of 1946, 5 U.S.C. 73b-3(a), since Govt. has received benefit of 
employee’s services overseas and is protected for further period of 
employment by agreement 
Quarters allowance. See Quarters Allowance, civilian overseas em- 
ployees) 
Travel expenses. (See Travel Expenses, overseas employees) 
Overtime. (See Compensation, overtime) 
Parking fees. (See Fees, parking) 
Per diem. (See Subsistence, per diem) 
Postal service. (See Post Office Department, employees) 
Promotions 
Cancellation 
Promotion from GS-11, auditor, to GS-12, team leader, retroactively 
canceled from effective date of promotion and prior to notification of 
cither action to employee, does not entitle employee to higher grade, 
administrative agency and employee disagreeing that promotion in- 
volved substantial change of duty and responsibility, contention of 
employee that no change of duty was involved and his acceptance of 
promotion may be assumed may not be accepted under rule that in 
disputes between claimant and administrative officers of Govt., account- 
ing officers are required to accept statements of latter, and agency holding 
promotion involved substantial change in duties requiring employee’s 
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OFFICERS AND EMPLOYEES—Continued 
Promotions—Continued 
Cancellation—Continued 


acceptance of promotion, issue for resolution by employing agency is only 
subject to review by U.S. Civil Service Commission under Classification 
Act of 1949 
Removals, suspensions, etc. 

Compensation. (See Compensation, removals, suspensions, etc.) 
Retirement. (See Retirement, civilian) 
Severance pay 


Compensation. (See Compensation, severance pay) 
Eligibility 
Part-time, etc., employees 

A when actually employed career-conditional appointee with pre- 
scheduled full-time tour of duty, even though carried in leave-without- 
pay status from time to time because of weather conditions, lack of 
funds or shortage of work, or other unforeseen circumstances, is entitled 
to severance pay prescribed by 5 U.S.C. 1117 upon separation from 
service, and employee’s service tantamount to that of part-time (season- 
able type) employee meeting eligibility requirements of 5 U.S.C. 1117 
and implementing sec. 550.701(b) Civil Service Commission Reg., 
payment of severance pay may be approved 

Resignation 

Resignation of employee from civilian position in anticipation of 
removal for cause is not involuntary separation contemplated by sec. 
550.706(a) of the Civil Service Regs. providing for separation of employee 
by resignation only after receipt by employee of specific notice in writing 
that separation is not for cause, general notice of reduction in force, 
notice proposing separation for declining to accompany position moved 
to another commuting area, but is resignation that unrelated to issuance 
of one of notices prescribed under sec. 550.706(a) constitutes voluntary 
resignation referred to in sec. 550.706(b) and, therefore, employee resign- 
ing in anticipation of removal for cause is not entitled to severance pay 
authorized by sec. 9(c) of Federal Employees Salary Act of 1965 

Voluntary separation 

Civilian employee affected by organizational change who declines to 
accept transfer to position at same grade and pay to another geographic 


area to which functions he had been performing were not transferred 
and he therefore is separated from service, without resignation, is not 
entitled to severance pay provided by sec. 9(c) of Federal Employees 
Salary Act of 1965, employee not having been separated for failure to 
accompany his position to another commuting area in transfer of function 


so as to constitute involuntary separation within meaning of sec. 550.705 


of Civil Service Regs., but having been removed for cause by reason of 


not reporting for duty upon reassignment to different position at another 
location 


Status 
Leave without pay 
Educational leave 
Employee who was paid travel expenses to his first post of duty upon 


signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 


purposes may have leave without pay period regarded as ‘“‘in the Govern- 
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OFFICERS AND EMPLOYEES—Continued 
Status—Continued 
Leave without pay—Continued 
Educational leave—Continued 


ment service’ as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, 
therefore, recovery of travel expenses to first duty station is not 
5 abt cn cen cncedkdadkee ued dew edeed ta 
Travel by privately owned automobile 

Mileage. (See Mileage, travel by privately owned automobile) 
Travel expenses. (See Travel Expenses) 
Uniforms. (See Uniforms, civilian personnel) 

ORDERS 

Competent 

Alert notices 

Alert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken for 
operational movement of unit does not conform to requirements of com- 
petent travel order and may not be treated as change-of-station order 
to relocate dependents, baggage, and household effects; however, re- 
location may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
“including” used in section not limiting Secretaries to enumerated un- 
usual or emergency situations, and Joint Travel Regs. may be amended to 
provide for transportation of dependents, baggage, and household effects 
of those members who are not on duty at places mentioned in statute, 
provided actual movement overseas commences within 90 days or less 
after alert notice and time does not permit issuance or orders for re- 
location of households before overseas deployment 
Canceled, revoked or modified 

Automobile transportation. (See Transportation, automobiles, mili- 

tary personnel, to other than new duty station, orders canceled, etc.) 
Travel expenses 
Military personnel. (See Travel Expenses, military personnel, 
amendment or revocation of orders) 
PARKING FACILITIES 

Lease-purchase arrangement 


Rental prohibition. (See Lease-Purchase Program, rent, appropria- 
tion prohibition) 
PATENTS 
Infringement 
Government liability 
Consideration in bid evaluation 
Omission in invitation to bid on radio equipment of provisions for 
patent indemnification and evaluation of patent infringement liability in 
accordance with 10 U.S.C. 2305(c), providing for consideration of “‘price 
and other factors’”’ in ascertaining low bid, does not invalidate invitation 
for in addition to absence of patent indemnity provision contributing to 
reduction in price, end product, including “basic circuitry’ of equip- 
ment—component of end product on which Govt. has royalty-free 


license—having been developed for military use, par. 9-103, Armed 
Services Procurement Reg., prescribing patent indemnity coverage for 


235-533 O - 67 - 64 
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PATENTS—Continued 
Infringement—Continued 
Government liability—Continued 
Consideration in bid evaluation—Continued 
supplies sold or offered for sale to public in commercial market, has no 
application, and matter of patent infringement is for resolution by Court 
of Claims as provided by 28 U.S.C. 1498, except when administratively 
settled pursuant to 10 U.S.C. 2386 
PAY 
Absence without leave 
Civil arrest 
NATO Status of Forces Agreement 
Member of uniformed services placed in pretrial confinement on Apr. 
30, 1964 in U.S. Army stockade pending civil charges of alleged homicide 
by officials of Federal Republic of Germany and indicted Nov. 15, 1964, 
although NATO Status of Forces Agreement waiver of jurisdiction was 
recalled by German officials on May 25, 1964, member remaining in 
custody and confinement in Army stockade, after receiving prison 
sentence with credit for pretrial confinement, until June 23, 1965, is not 
entitled to pay and allowances for period subsequent to May 25, 1964, 
member, even though in military confinement, having been constructively 
absent from time he was placed under effective control of German 
officials, and not having been granted leave or excused ‘‘absence,”’ loss of 
services to Govt. is direct result of civil offense; however, member’s right 
to pay and all-wances for period of confinement prior to May 25, 1964 
is unaffected by waiver of juridiction, 1:equired under NATO Agreement 
when requested, and its recall 
Active duty 
Reservists 
Date of reporting to duty 
Constructive enlistment 
Discharged member of Naval Reserve who under orders issued in 
belief he was still member rather than civilian proceeded from his home 
to place he was ordered to report for physical examination to determine 
fitness for active duty, at which place he immediately reenlisted in service 
and was transferred to permanent duty station, is entitled to active duty 
pay and allowances for travel time to point of reenlistment, including 
travel allowances and transportation for dependents, member having 
constructively entered upon military duty in de jure status on day he 
departed from his home to comply with his orders 
Injured in line of duty 
Disability determination 
When member of uniformed services injured in line of duty while 
performing annual field training under 32 U.S.C. 503 is permitted after 
examination and medical treatment on two occasions to return to duty 
and only after release from military service does he learn from civilian 
doctor that nature and extent to injuries would have prevented perform- 
ance of military duty, claim of member for pay and allowances to cover 
period between date of release from active duty and return to civilian 
position may be paid, neither existence nor extent of injuries becoming 
manifest until after release of member from active duty, to deny his 
entitlement to benefits of 37 U.S.C. 204(h) because he in ignorance of 
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PAY—Continued 
Active duty—Continued 
Reservists—Continued 
Injured in line of duty—Continued 
Disability determination—Continued 
seriousness of his injuries performed military duty in interim between 
injury and release from active duty would in effect deprive him of benefits 
Congress intended to grant 
Additional 
From sources other than the United States 
Reserve Officers’ Training Corps 
Acceptance by senior commissioned officers of uniformed services 
assigned to educational institutions having Reserve Officers’ Training 
Corps program of some of benefits offered civilian members of staff—free 
or reduced rates for tuition, tickets to school activities, parking privileges, 
and books and supplies—would not violate 18 U.S.C. 209(a), prohibiting 
receipt of salary from any source other than U.S., benefits which are 
peculiar to educational institutions having no counterpart in military 
compensation system nor involving conflict of interest or loyalty on part 
of officers, who assigned to educational institutions with academic rank 
of professor (10 U.S.C. 2102) should be given some school status by 
institution; therefore, as no direct payments are involved in acceptance 
of proposed additional benefits, Dept. of Defense Dir. No. 5500.12, dated 
Aug. 4, 1965—‘‘Acceptance by ROTC Staff Members of Payments or 
Other Benefits Offered by Educational Institutions’ —may be amended 
to include tuition assistance, tickets to school activities, and parking and 
book privileges 
Parachute duty 
Jump requirements waiver 
When members of uniformed services in parachute duty status are 
engaged in combat operations in hostile fire area as described in 37 U.S.C. 
310, authority in sec. 108(c) of E.O. No. 11259 to waive minimum 
parachute jump requirements—Dec. 3, 1965 amendment to E.O. No. 
11157 providing incentive pay for parachute duty and performance 
deferment—may be extended to members in parachute duty status 
continuously from date prior to Dec. 1, 1965 and, therefore, unable to 
qualify for parachute duty pay for period preceding that date, in view of 
fact that E.O. No. 11259, statutory regulation promulgated with 
knowledge of Oct. 1, 1963 effective date of 37 U.S.C. 310 and inability 
of parachutists in combat areas to perform parachute jumps, is retro- 
actively effective to date contemplated by statute; however, any modifi- 
cation or amendment of order can operate prospectively only_____--_- eu 
Submarine duty. (See Pay, submarine duty) 


Disability retired pay. (See Pay, retired, disability) 
Drill 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 


status 
Absent legislative intent to apply to attendance at authorized drills 
restrictive provisions of Reserve Officers’ Training Corps Vitalization 
Act of 1964, approved Oct. 13, 1964, denying in computation of length of 
service, credit for inactive Reserve service while contemporaneously 
receiving ROTC advanced training, member appointed officer under 
10 U.S.C. 2106(a) may be credited with retirement points earned by 
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Drill—Continued 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status—Continued 
attending drills or periods of equivalent instruction by performing active 
duty for training, or by Reserve membership for period prior to, but not 
after commencement of advanced training under 10 U.S.C. 2104, and 
drills having been authorized, member is entitled to payment for drills 
Mustering-out pay. (See Gratuities, mustering-out pay) 
Promotions 
Officers failing promotion 
Active duty after retirement 
Re-retirement 
Naval or Marine Corps Reserve officer who having twice failed of 
selection for promotion to next higher grade is transferred at his request 
to appropriate Retired Reserve without pay pursuant to 10 U.S.C. 
6389(c), and then with his consent is ordered to active duty under 10 
U.S.C. 672(d), completing more than 20 years’ active service, including 
10 years’ active commissioned service, who is released from active duty 
before attaining age 60 and eligibility for retirement under 10 U.S.C. 
1331, qualifies for retirement under 10 U.S.C. 6323, language of subsec. 
(f) overcoming inherent limitation to coverage of members placed in 
retired status without pay, and as members transferred from honorary 
list of Naval Reserve to Retired Reserve under sec. 213(b), Armed 
Forces Reserve Act of 1952, one of two groups expressly mentioned in 
subsection, included members who were receiving no retired pay, officer 
placed on Retired Reserve list without retired pay upon own application 
may qualify for retirement under sec. 6323 upon completion of service 
I le ots se Aaa os oR nie SESE Mie Ree ask en 
Temporary 
Saved pay 
Election of greater benefits 
Enlisted Navy member temporarily appointed warrant officer, W-1, 
under 10 U.S.C. 5596, who entitled to “saved pay” that includes in 
addition to basic pay, subsistence in kind or money allowance, and 
quarters allowance when not assigned to Government quarters or 
adequate housing facilities, elects to receive larger sum of basic pay and 
commuted rations due him as enlisted man, upon reporting to overseas 
duty station where quarters and messing facilities are unavailable, is 
entitled to ‘“‘saved pay’’ computed to include in addition to basic 
pay and quarters allowance, value of higher subsistence allowance 
rate in lieu of commuted rations rate in effect at time of member’s 
temporary promotion, total of pay and allowances that exceeds total 
due as a W-1, warrant officer, subsistence in kind and money allowance 
in lieu thereof, prescribed on basis of conditions under which duty is 
performed, being alternatives of same basic allowance 
Retainer 
Fleet reservists. (See Pay, retired, fleet reservists) 


Page 


103 


78 





INDEX DIGEST 981 


PAY—Continued Page 
Retainer—Continued 
Reserve Officers’ training corps 
Effective date 
Member of Senior ROTC selected for advanced training under 10 
U.S.C. 2104, whose enlisted service during advanced training is not 
creditable, is entitled under 37 U.S.C. 209(a) to retainer pay at pre- 
scribed rates “beginning on the day he starts advanced training,” and 
credit to member for enlisted service stops on day preceding first day 
he accrues retainer pay under Reserve Officers’ Training Corps Vitaliza- 
CUE NW Gr Nee ae en ea eee ee eee 103 
Retired 
Additional 
Good conduct citation. (See Pay, retired, good conduct citation) 
Advancement on retired list 
Recomputation 
Rates applicable on retirement v. effect of May 20, 1958 act 
Warrant officer (W-1), whose retired pay effective Jan. 1, 1954 is 
computed at 65 percent of his pay, with over 22 years and less than 26 
cumulative years of service, using 1952 pay rate then in effect, is entitled 
pursuant to 10 U.S.C. 3964, effective Nov. 16, 1962, upon completing 
30 years of active and inactive service and advancement on retired list 
to chief warrant officer, W—2, to retired pay recomputed at 5245 percent 
of W-2 pay grade, using 1955 pay act rate in effect on day before effective 
date of May 20, 1958 act, pay rate prescribed by sec. 3(c) of act, and 
warrant officer having been paid retired pay computed at 65 percent of 
W-2 pay grade for period Nov. 16, 1962 to Dec. 31, 1964 has been over- 
paid and is indebted for amount payments exceed proper computation 
at 524 percent based on grade of warrant officer, W—2, or at his election 
computed at 65 percent of W-—1, warrant officer pay, retired pay rate in 
computation of overpayment to reflect Oct. 2, 1963 act increase. 
B-Sgeeee: Gene wey eee MINING: Se 5 oS oes os ee eheeedcs 631 
Annuity elections for dependents 
Administrative errors in handling 
Validity of election 
Annuity election made for dependents under 10 U.S.C. 1431, which 
inadvertently filed in personnel folder of Navy officer was not reflected in 
his record at time of retirement, resulting in his retired pay account 
being established without providing for annuity deductions, is timely 
and valid election—and not required by law, it is immaterial that 
Officer’s signature was not attested to or notarized—and election dis- 
covered after 5-year lapse requiring establishment of regular deductions, 
plus additional deductions for arrearages, election form filed year ‘after 
original election expressing no desire to participate in annuity program, 
an attempted revocation, having no force or effect, deductions from 
officer’s retired pay may not be refunded; however, Secretary of Navy 
may authorize withdrawal of officer from participating in annuity 
peunrenn Gniee 10 OU. TEGO o.oo ons nd cceectswcdensd Rieene ace 522 
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PAY—Continued 

Retired—Continued 

Annuity elections for dependents—Continued 

Cost deductions 
Administrative error correction 

Correction on Oct. 7, 1964, by approval of Secretary of Air Force, 
pursuant to 10 U.S.C. 1445, of administrative error in misplacing annuity 
election made on Feb. 27, 1961, by officer of Air Force under Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1446), to show 
timely filed election, validates election from date it was made requiring 
computation of reduction in retired pay to cover cost of annuity to be 
made from date of officer’s retirement on Nov. 1, 1963, and not from 
Oct. 7, 1964, correction date of error, sec. 1436(a) providing in order to 
achieve actuarially sound Plan for reduction in retired pay from date of 
eligibility for pay, and any inference in 43 Comp. Gen. 309 that monthly 
deductions would be established from date action validated election was 
inadvertent, reference to “appropriate monthly deductions” intending 
to mean all deductions properly chargeable from date of retirement - - 

Age basis 

Upon retirement of officer of uniformed services on Apr. 1, 1960, at 
age 60, cost of annuity he elected on Oct. 29, 1954, to provide for his wife, 
born Oct. 2, 1913, was properly computed on basis that officer was l4years 
older than his wife, sec. 404, Regs. for Uniformed Services Contingency 
Option Act of 1953, ineffect at time officer retired, and substantially 
same as provision in regulations issued under Retired Serviceman’s 
Family Protection Plan, providing that ages of active member and his 
named dependents on their ‘‘nearest’”’ birthday as of date of retirement 
are ages to be used in calculating required retired pay reduction, and 
nearest meaning immediately adjacent to or in closest proximity, 2 days 
less occurring between Oct. 2, 1959, 46th birthday of officer’s wife and 
date of his retirement on Apr. 1, 1960, than between Apr. 1 and Oct. 2, 
1960, cost of annuity to officer may not be decreased on basis that he 
was only 13 years older than his wife at time of retirement 

Retired officer of Coast Guard whose reduced retired pay to provide 
annuity under Retired Serviceman’s Family Protection Plan, 10 U.S.C. 
1431-1446, was computed on basis of Mar. 26, 1903 birth date, upon 
correction of date of birth to Mar. 26, 1906, is entitled to refund of 
excess deductions made for cost of annuity, sec. 401 of regulations 
implementing Plan providing for adjustment of retired pay upon finding 
of administrative error or mistake of fact, and self-sustaining basis of 
Plan requiring withholding of proper amounts to cover cost of annuity 
computed under actuarial equivalent method in order to pay monthly 
sum up to time of member’s death; however, claim for refund having 
been received in GAO on Apr. 23, 1965, it may only be computed from 
Apr. 23, 1955, right to refund accruing day-to-day on same basis as 
retired pay, period that precedes Apr. 23, 1955 is barred under 31 U.S.C. 


Change of election 
Change on May 17, 1965 of valid survivorship annuity election under 
Retired Serviceman’s Family Protection Plan by officer involuntarily 
retired July 1, 1965, pursuant to Navy and Marine Corps ‘““Hump Act” 
of 1959, may not be given effect, 10 U.S.C. 1431(c) prescribing that 
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Retired—Continued 

Annuity elections for dependents—Continued 

Cost deductions—Continued 
Change of election—Continued 
“change or revocation is not effective if made less than three years 
before the first day for which retired or retainer pay is granted’ and, 
altiough, officer had he not been involuntarily retired would have been 
subject to retirement under 10 U.S.C. 6379 on June 30, 1969, date more 
than 3 years after date of election change, he is not protected by act 
of Aug. 1, 1964, act authorizing change or revocation in survivorship 
annuity for those officers who had they continued on active duty would 
have been retired on date prescribed by sec. 6376 or 6377, making 
no reference to sec. 6379 retirements; therefore, reduction in retired 
pay of officer to cover cost of participating in Retired Serviceman’s 
Family Protection Plan is required to be based on his original election _- 
Eligibility to elect 
Former members 

Member of uniformed services who upon completion of 20 or more 
years of qualifying service and entitled to retired pay under 10 U.S.C. 
1331 at age 60 elects to be discharged from Reserve status rather than 
transfer to Retired Reserve is not eligible as former member to execute 
annuity election for his dependents up to date preceding his 57th birth- 
day under Retired Serviceman’s Family Protection Plan enacted Aug. 8, 
1953, and amended Oct. 4, 1961, legislative history of 1961 act extending 
benefits of 1953 act to persons receiving nonregular retired pay pursuant 
to 10 U.S.C. Ch. 67, upon reaching age 60 and meeting service require- 
ments, evidencing no indication that members completing 20 years 
or more of satisfactory service, but who having been discharged from 
Reserves hold no military status, would continue to be members for 
sole purpose of retaining right to file annuity election 

Member of uniformed services discharged subsequent to Nov. 1, 
1953 with less than 18 years of service but anticipating completing 
20 years of service later for entitlement to retired pay under 10 U.S.C. 
1331 on basis of meeting age and service requirements is not eligible 
to make election of survivorship annuity for his dependents under 
Retired Serviceman’s Family Protection Plan, act of Aug. 8, 1953, as 
amended by act of Oct. 4, 1961, discharged member holding no military 
status may not be regarded as having continued as ‘“‘member’’ for sole 
purpose of retaining right to file annuity election, and application of 
sec. 3(a) of 1953 act (10 U.S.C. 1432), which provides that former member 
upon award of retired pay may make election under annuity plan, 
has not been extended to persons discharged from service after Nov. 1, 


Revocation 
Ineffective 
Annuity election made for dependents under 10 U.S.C. 1431, which 
inadvertently filed in personnel folder of Navy officer was not reflected 
in his record at time of retirement, resulting in his retired pay account 
being established without providing for annuity deductions, is timely 
and valid election—and not required by law, it is immaterial that 
officer’s signature was not attested to or notarized—and election dis- 
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PAY—Continued 
Retired—Continued 
Annuity elections for dependents—Continued 
Revocation—Continued 
Ineffective—Continued 
covered after 5-year lapse requiring establishment of regular deductions, 
plus additional deductions for arrearages, election form filed year after 
original election expressing no desire to participate in annuity program, 
an attempted revocation, having no force or effect, deductions from 
officer’s retired pay may not be refunded; however, Secretary of Navy 
may authorize withdrawal of officer from participating in annuity 
program under 10 U.S.C. 1436(b)_____-_-__- a ae ea cera te ak Dae 
Time for election 
Records correction 

Correction of military records subsequent to death of Army sergeant 
to show earlier election date of survivorship annuity under Retired 
Serviceman’s Family Protection Plan (10 U.S.C. 1431-1436) for his 
widow and child thereby meeting requirements of sec. 1431 that annuity 
election must be made by member of uniformed services prior to com- 
pletion of 18 years of service for which he is entitled to credit in compu- 
tation of basic pay is not correction to avoid operation of Federal statute 
but is correction to establish fact which did not exist in military record, 
earlier election date, correction of fact that is within broad authority 
granted Secretary of Army under 10 U.S.C. 1552 and that is final and 
conclusive on Govt. officials, and entitlement of widow to survivorship 
annuity under Plan having been established by corrected record, annuity 
payments made to her need not be recovered 

Time limitations 
Changes, etc. 

Modification or revocation of survivorship annuity election made 
under Retired Serviceman’s Family Protection Plan (10 U.S.C. 1431 
et seg.) more than 3 years before first day nonregular member of uni- 
formed services is granted retired pay commencing with month follow- 
ing attainment of age of 62 and meeting eligibility requirements of 
10 U.S.C. 1331 is effective, requirement in 10 U.S.C. 1431(c) for filing 
change or revocation of annuity at any time up to 3 years before first 
day for which retired pay or retainer pay is granted not applying to 
persons who entitled to retired pay pursuant to 10 U.S.C. 1331 may 
either apply for retired pay from first day of month following month in 
which age and service requirements are met or select first day of any 
subsequent month as effective date for payment of retired pay, provided 
individual is member of uniformed services at time of filing election, 
change or revocation 

Member of uniformed services although having met eligibility require- 
ments under 10 U.S.C. 1331 for entitlement to retired pay upon attain- 
ment of 60th birthday, elects to receive retired pay after age 62 and is 
granted retired pay commencing on first day of month following month 
in which he reaches 62, who modifies or revokes survivorship annuity 
election made under Retired Serviceman’s Family Protection Plan 
(10 U.S.C. 1431 et seg.) more than 3 years before first day of month 
for which retired pay is granted has submitted valid change or revoca- 
tion, member entitled to retired pay pursuant to sec. 1331 is not within 
scope of sec. 1431(c) requiring change to be filed at any time up to 3 
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Changes, etc.—Continued 


years before first day for which retired or retainer pay is granted, and 
member not having applied for retired pay until sometime after qualify- 
ing, may file change or revocation after 57th birthday at any time up to 
3 years before effective date of payment of retired pay 
Change on May 17, 1965 or valid survivorship annuity election under 
Retired Serviceman’s Family Protection Plan by officer involuntarily 
retired July 1, 1965, pursuant to Navy and Marine Corps ‘Hump 
Act” of 1959, may not be given effect, 10 U.S.C. 1431(c) prescribing 
that ‘“‘change or revocation is not effective if made less than three years 
before the first day for which retired or retainer pay is granted’ and, 
although officer had he not been involuntarily retired would have been 
subject to retirement under 10 U.S.C. 6379 on June 30, 1969, date 
more than 3 years after date of election change, he is not protected by 
act of Aug. 1, 1964, act authorizing change or revocation in survivor- 
ship annuity for those officers who had they continued on active duty 
would have been retired on date prescribed by secs. 6376 or 6377, 
making no reference to sec. 6379 retirements; therefore, reduction in 
retired pay of officer to cover cost of participating in Retired Service- 
man’s Family Protection Plan is required to be based on his original 
election 
Concurrent military retired and civilian service pay. (See Com- 
pensation, double, concurrent military retired and civilian service 
pay) 
Disability 
Administrative determination necessity 
Payment of disability retired pay to officer of uniformed services who 
without correction of military records pursuant to 10 U.S.C. 1552 was 
retroactively placed on Army retired list following award of money 
judgment to him for period subsequent to hospitalization for cerebral 
thrombosis incurred while serving on “active duty for training’ in 
Officers’ Reserve Corps was proper, correction under sec. 1552 to give 
officer retired status and right to retired pay not being necessary, Sec- 
retary having made required determination of physical disability while 
officer was receiving basic pay, determination absent in Frith v. U.S., 
156 Ct. Cl. 188; therefore, rule in that case that correction of military 
records is condition precedent to retirement by reason of disability and 
entitlement to retired pay for any period following period covered by 
judgment is not for application, and officer may retain payments 
received and may be paid retired pay withheld 
Effective date 
First of month following application 
Coast Guard enlisted member retired in Aug. 1965 under 14 U.S.C. 
355 upon completion of more than 20 years of service who pursuant to 
Uniform Retirement Date Act, 5 U.S.C. 47a, is voluntarily retired 
Sept. 1, 1965, is not entitled to retired pay computed on basic pay rates 
established by act of Aug. 21, 1965, effective Sept. 1, 1965—first day 
of first calendar month beginning after date of enactment—member 
having taken no action to delay retirement later than first day of month 
following eligibility for retirement, absent exemption from Uniform 
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Retired—Continued 
Effective date—Continued 
First of month following application—Continued 
Retirement Date Act, that act applies, and member is entitled to 
retired pay on Sept. 1, 1955 at rate of retired pay effective on date his 
retirement would have occurred in Aug. 1965 but for Uniform Retire- 
ment Date Act 
More than one application for retirement 
Fleet reservists 
Marine Corps enlisted man whose third application for transfer to 
Fleet Marine Corps Reserve was approved Oct. 27, 1965, authorizing 
transfer effective Nov. 30, 1965, after first authorization was revoked, 
and second order directing reinstatement of transfer effective Aug. 31, 
1965, failed because it was never received by commanding officer or 
member must be regarded as having been effectively transferred to 
Fleet Marine Corps Reserve on Nov. 30, 1965, and, therefore, higher 
rates of pay prescribed in pay increase act effective after Sept. 1, 1965, 
are for use in computation of member’s retainer pay rather than lower 
rates which were in effect prior to Sept. 1, 1965 
Rate under 1963 or 1964 pay acts 
Army and Air Force officers 
Officer of uniformed services on active duty through Aug. 31, 1964, 
who having completed more than 32 years of service under 10 U.S.C. 
Ch. 67, which does not specify date of retirement, is retired upon his 
own application effective Sept. 1, 1964, under 10 U.S.C. 1331, with 
retired pay computed pursuant to Formula 3 of 10 U.S.C. 1401, is 
entitled to computation of retired pay not at basic pay rates in Military 
Services Pay Act of 1964, effective Sept. 1, 1964; but at rates in Uni- 
formed Services Pay Act of 1963, Army officer qualifying for retirement in 
Aug. 1964 and receiving retired pay beginning Sept. 1, 1964, earliest 
possible date under Uniform Retirement Date Act of 1930 (5 U.S.C. 
47a), his retired pay must be computed at basic pay rates in effect 
for his grade and length of service in Aug. 1964, which are rates pre- 
scribed by Uniformed Services Pay Act; however, had officer qualified 
for retirement prior to Aug. 1964 and specified retirement effective 
Sept. 1, 1964, Military Services Pay Act rates would apply 
Election of pay computation method 
Change in election 
Time limitation 
Claim for increased retired pay under percentage of disability formula 
of sec. 402(d), Career Compensation Act of 1949, for period beginning 
Oct. 1, 1949, filed Aug. 9, 1965 on basis of erroneous election information 
furnished by Govt. and reasserting May 2, 1950 election under sec. 
402(d), which had been superseded by election made in 1952 to receive 
retired pay as of Oct. 1, 1949, under saved-pay formula of sec. 511 of 
act, entirely new election within prescribed 5-year statutory period, is 
not allowable claim, more than 10 years having expired before reassertion 
of election to receive retired pay under sec. 402(d), period prescribed 
by act of Oct. 9, 1940 (31 U.S.C. 71a) for filing claims in GAO, and which 
in absence of precedent establishing definite period for taking action to 
establish proper election, is period that will be applied as reasonable 
length of time after receipt of misinformation during which elections 
or changed elections may be filed 
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Good conduct citation 
Entitlement 
United States Coast Guard Reserve member retired Nov. 1, 1965 
under 14 U.S.C. 755(e), section amended by act of September 25, 1965 to 
provide same retirement rights, benefits, and privileges prescribed for 
enlisted members of Regular Coast Guard for Reserve enlisted members 
who request retirement on basis of years of active service, is not entitled 
to additional 10 percent formerly authorized for good conduct marks in 
computation of retired pay, saving provision in act of Sept. 6, 1963, 
which eliminated authorization, having no application, member although 
on active duty at time had no right to increase in retired pay to preserve, 
his retirement benefits based on those prescribed for enlisted members of 
Naval Reserve not including 10 percent increase in retired pay on ac- 
count of good conduct marks, neither is member eligible to payment of 
increase under 14 U.S.C. 755(e), amended by the 1965 act, increase 
having been eliminated prior to 1965 act 
Hospitalization, etc., in veterans facilities 
Reduction 
Retired pay of former Army nurse institutionalized in veterans 
hospital whose affairs are administered by guardian and whose un- 
married, legitimate child under 18 is furnished no substantial assistance 
is not subject to retired pay reduction prescribed in 38 U.S.C. 3203(a) (1) 
for veteran, without spouse, child, or dependent parent, who is furnished 
hospital treatment, institutional, or domiciliary care by Veterans 
Admin., statutory requirement of dependency in sec. 3203(a)(1) attach- 
ing only to parents, retirement pay reduction exemption for veteran 
having child is therefore based on parent and child relationship without 
regard to condition of dependency, and veteran having ‘‘child” within 
meaning of 38 U.S.C. 101(4)—unmarried person, under age of 18, and 
legitimate—is entitled to receive retirement pay free of limitation 
prescribed in sec. 3203(a)(1), and retired pay withheld is payable to 
guardian 
Increases 
Cost of living increases 
Dual Compensation Act reduction formula 
Immediate cost of living increase in retired and retainer pay of 
members and former members of uniformed services that is authorized 
by sec. 5(a) of act of Aug. 21, 1965 to reflect changes since 1962 in 
Consumer Price Index is increase within contemplation of sec. 201(a), 
Dual Compensation Act, and affeets operation of formula contained 
in section to proportionately increase basic $2,000 of retired pay that 
is not subject to reduction when retired Regular officer holds civilian 
position, reference to 10 U.S.C. 1401a(b), prescribing procedure for price 
index increase on calendar year basis merely describing changes con- 
templated to keep pace with rising cost of living; therefore, although 
immediate cost of living increase authorized by sec. 5(a) of 1965 pay 
act is not increase pursuant to sec. 140la(b), it nevertheless is increase 
authorized to reflect changes in Consumer Price Index and comes within 
meaning of Dual Compensation Act 
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PAY—Continued 
Retired—Continued 
Increases—Continued 
Cost of living increases—Continued 
Dual Compensation Act reduction formula—Continued 
Limitation in application of immediate cost of living increase pro- 
vided in sec. 5(a) of act of Aug. 21, 1965 to members or former members 
of uniformed services who are entitled to retired pay or retainer pay 
computed under rates of basic pay in effect before effective date of act, 
Sept. 1, 1965, having no effect on retired or retainer pay computed under 
rates of basic pay established by 1965 act, future cost of living increase in 
accordance with 10 U.S.C. 140la(b), as amended by sec. 5(b) of 1965 
act, would affect operation of formula contained in sec. 201(a), Dual 
Compensation Act, to cause proportionate increase in basic $2,000 of 
retired pay that is not subject to reduction when retired Regular officer 
holds civilian position 
Method of computation 
Percentage multiple determination 
Army officer retired effective Sept. 1, 1963,. under 10 U.S.C. 3911, 
with combined total of 21 years 5 months and 29 days creditable 
service under 10 U.S.C. 1405, in computation of his retired pay, pre- 
scribed in 10 U.S.C. 3991, Formula B, as monthly basic pay of retired 
grade multiplied by 244 percent of years of service under sec. 1405, may 
not have date active service was terminated, Aug. 31, 1963, included 
as day of creditable service to increase total service to 21 years and 
6 months, thereby counting his service as 22 years in determining 
applicable percentage multiple, 5 U.S.C. 84, providing that in com- 
putation of compensation payable on monthly or annual basis, each 
month shall consist of 30 days and exclude 3lst day of any month, 
and Formula B requiring disregarding of that part of year that is less 
than 6 months, total service of officer counted as 21 years produces 
percentage multiple of 52% for use in computing his retired pay 
Re-retirement 
Retired originally without pay 
Naval or Marine Corps Reserve officer who having twice failed of 
selection for promotion to next higher grade is transferred at his request 
to appropriate Retired Reserve without pay pursuant to 10 U.S.C. 
6389(c), and then with his consent is ordered to active duty under 10 
U.S.C. 672(d), completing more than 20 years’ active service, including 
10 years’ active commissioned service, who is released from active duty 
before attaining age 60 and eligibility for retirement under 10 U.S.C. 
1331, qualifies for retirement under 10 U.S.C. 6323, language of subsec. (f) 
overcoming inherent limitation to coverage of members placed in retired 
status without pay, and as members transferred from honorary list of 
Naval Reserve to Retired Reserve under sec. 213(b), Armed Forces 
Reserve Act of 1952, one of two groups expressly mentioned in subsec- 
tion, included members who were receiving no retired pay, officer placed 
on Retired Reserve list without retired pay upon own application may 
qualify for retirement under sec. 6323 upon completion of service pre- 


Service credits. (See Pay, service credits) 
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PAY—Continued 

Retired—Continued 

Status on retired list 

Subsequent to judgment award 

Payment of disability retired pay to officer of uniformed services who 
without correction of military records pursuant to 10 U.S.C. 1552 was 
retroactively placed on Army retired list following award of money 
judgment to him for period subsequent to hospitalization for cerebral 
thrombosis incurred while serving on “active duty for training’’ in 
Officers’ Reserve Corps was proper, correction under sec. 1552 to give 
officer retired status and right to retired pay not being necessary, Secre- 
tary having made required determination of physical disability while 
officer was receiving basic pay, determination absent in Frith v. U.S., 
156 Ct. Cl. 188; therefore, rule in that case that correction of military 
records is condition precedent to retirement by reason of disability and 
entitlement to retired pay for any period following period covered by 
judgment is not for application, and officer may retain payments received 
and may be paid retired pay withheld 

Fact that judicial decision is rendered on merits of case does not always 
establish proper legal basis for payment of retired or disability retirement 
pay beyond period covered by judgment; therefore, accounting and 
disbursing Officers should avail themselves of authority in 31 U.S.C. 74 
to present doubtful situations of this nature to Comptroller General for 
advance decision in order to protect interests of U.S. as well as rights of 
individuals involved 
Saved 

Enlisted to warrant officer status 

Enlisted Navy member temporarily appointed warrant officer, W-1, 
under 10 U.S.C. 5596, who entitled to “saved pay’”’ that includes in addi- 
tion to basic pay, subsistence in kind or money allowance, and quarters 
allowance when not assigned to Government quarters or adequate 
housing facilities, elects to receive larger sum of basic pay and commuted 
rations due him as enlisted man, upon reporting to overseas duty station 
where quarters and messing facilities are unavailable, is entitled to 
“saved pay” computed to include in addition to basic pay and quarters 
allowance, value of higher subsistence allowance rate in lieu of commuted 
rations rate in effect at time of member’s temporary promotion, total of 
pay and allowances that exceeds total due as a W-1, warrant officer, 
subsistence in kind and money allowance in lieu thereof, prescribed on 
basis of conditions under which duty is performed, being alternatives of 
same basic allowance 
Service credits 

Cadet, midshipman, etc. 

Concurrent enlisted Reserve service 

Relief provided in act of Oct. 2, 1964 from liability to refund over- 
payments received prior to Mar. 15, 1961, by enlisted members of Naval 
Reserve appointed as midshipmen without termination of their enlist- 
ment contract, pursuant to act of June 25, 1956, and erroneously credited 
in computation of basic pay with period of enlisted service on and after 
date of appointment, is for application only to midshipmen appointed 
on or prior to June 25, 1956, sec. 4 of act precluding credit for any period 
of service in enlistment or period of obligated service while also serving 
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PAY—Continued 
Service credits—Continued 
Cadet, midshipman, etc.—Continued 
Concurrent enlisted Reserve service—Continued 
as cadet or midshipman under appointment accepted after June 25, 1956, 
in computation of length of service for any purpose, not having been 
repealed or modified by 1964 act; therefore, officer appointed as mid- 
shipman in Naval Reserve after June 25, 1956, and informed of pro- 
hibition in 1956 act, who was improperly credited for period of dual 
enlisted midshipman service in establishing rate of active duty basic pay 
does not come within scope of relief provisions of 1964 act 
Retired pay 
Active service as midshipman in Regular Navy performed under au- 
thority of sec. 3 of act of Aug. 13, 1946, by officer retired under 10 U.S.C. 
6323, providing for computation of retired pay at 24 percent of basic 
pay of grade in which retired, multiplied by years of service prescribed 
by sec. 1405, may be credited to establish percentage multiple for com- 
puting officer’s retired pay, sec. 1405 prescribing but not defining ‘‘years 
of service,” definitions in 10 U.S.C. 101 (22) and (24) are for application, 
and paragraphs containing no restriction as to status in which active 
service must have been performed in order to be creditable, active service 
of officer as midshipman is creditable under sec. 1405 and should be 
included in determining percentage multiple to be used in computing 
his retired pay 
Concurrent enlisted Reserve and Reserve Officers’ Training Corps 
status 
Enlisted Reserve service credit 
Enlisted Reserve service of member of uniformed services who although 
concurrently ‘“‘a member of the program” authorized by Reserve Officers’ 
Training Corps Vitalization Act of 1964, enacted Oct. 13, 1964, has not 
started advanced officer training prescribed in 10 U.S.C. 2104 for last 
2 years of 4-year ROTC program authorized is creditable to enlisted 
member for basic pay purposes, 10 U.S.C. 2106(c), 2107(g) and 37 
U.S.C. 205(e), added by 1964 act, not prohibiting enlisted members from 
counting concurrent enlisted service while member of ROTC program; 
however, officer may not be credited with enlisted service performed on 
and after Oct. 13, 1964, either before or after starting advanced training, 
10 U.S.C. 2106(c) prohibiting credit for period of advanced training 
“for any purpose,” and 37 U.S.C. 205(e) prohibiting credit in computing 
basic pay for any period of service performed concurrently as member 
of uniformed services and as member of Senior ROTC 
Service creditable for basic pay purposes to enlisted reservists, con- 
currently Contract student in third or fourth year of 4-year NROTC pro- 
gram on date of enactment of Reserve Officers’ Training Corps Vitaliza- 
tion Act of 1964, Oct. 13, 1964, having been authorized to be counted 
on Oct. 12, 1964, continues to be authorized after that date, restriction 
in 37 U.S.C. 205(e), added by 1964 act, barring credit for ‘“‘any period 
of service after the enactment of this subsection’’ that officer performed 
concurrently as member of Senior ROTC, effective Oct. 13, 1964, 
applying only to service performed after Oct. 13, 1964 
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PAY—Continued 
Service credits—Continued 
Fractional year 
Less than six months 
Army officer retired effective Sept. 1, 1963, under 10 U.S.C. 3911, with 
combined total of 21 years 5 months and 29 days creditable service 
under 10 U.S.C. 1405, in computation of his retired pay, prescribed in 
10. U.S.C. 3991 Formula B, as monthly basic pay of retired grade multiplied 
by 234 percent of years of service under sec. 1405, may not have date 
active service was terminated, Aug. 31, 1963, included as day of creditable 
service to increase total service to 21 years and 6 months, thereby counting 
his service as 22 years in determining applicable percentage multiple, 
5 U.S.C. 84, providing that in computation of compensation payable on 
monthly or annual basis, each month shall consist of 30 days and exclude 
3lst day of any month, and Formula B requiring disregarding of that 
part of year that is less than 6 months, total service of officer counted as 
21 years produces percentage multiple of 524 for use in computing his 


Retention after mandatory retirement 

Army major who at time of qualifying for mandatory retirement under 
10 U.S.C. 3915(b) on Aug. 6, 1963, effective Sept. 1, 1963, had 25 years 
and 30 days of service, but who, retained on active list for purpose of com- 
pleting 28 years and 30 days, voluntarily retired, with approval of Secre- 
tary of Army, on Sept. 1, 1965, after completing only 2 years and 24 days 
of additional active service, is entitled to credit for service performed 
from Aug. 7, 1963 through Aug. 31, 1965, under sec. 3927, retirement 
date having been fixed on basis of officer’s election or administrative dis- 
cretion, restrictive provisions of Uniformed Retirement Date Act, 5 
U.S.C. 47a, do not apply and monthly retired pay of Officer is for compu- 
tation under Formula A of 10 U.S.C. 3991, on basis of monthly basic 
pay rate applicable Sept. 1, 1965, effective date of Uniformed Services 
Pay Act of 1965, to grade of major with over 23 years of service, multi- 
plied by 2% percent times 27 years of service credited under 10 U.S.C. 


Submarine duty 

Thirty-first day of the month 

Monthly incentive pay authorized in 37 U.S.C. 301 for submarine 
duty being percentage increase of annual pay of members of uniformed 
services is within meaning of act of June 30, 1906, 5. U.S.C. 84, pre- 
scribing that in computing compensation for fractional part of month, 
each month shall consist of 30 days, excluding 3lst of any calendar 
month and treating February as having 30 days; therefore, officer in 
active duty pay status for period in excess of 30 days who performs sub- 
marine duty on 31st of month may not be paid submarine pay for that 
day pursuant to 5 U.S.C. 84, and officer serving on extended active duty 
is not within purview of 37 U.S.C. 1004, providing for entitlement to pay 
and allowances for each day, including 31st day of month, when member 
serves continuous period of less than 1 month 
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PAY—Continued 

Travel time to training areas 

Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice 
cruises provided by sec. 2109 are not entitled to pay and allowances for 
travel time to and from summer training, 1964 act amending 37 U.S.C. 
209(c) to authorize pay to members of Corps while ‘attending field 
training or practice cruises,’ using language substantially same as that 
used in prior authority for training under which active duty pay for 
travel to and from training was not paid is to be given same application 
absent indication in 1964 act that pay for travel was intended, therefore, 
pay may be authorized only from day of arrival at camp or practice 
cruise to day of relief from duty; however, payments made to Naval 
Reserve Officers’ Training Corps students pursuant to regulation after 
enactment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will 
not be questioned 
Withholding 

Debt liquidation 

Bankruptcy of member 

Deductions from pay of enlisted member of uniformed services with- 
out his consent after he had filed petition in bankruptcy listing his debt 
to Govt. for excess cost of shipping house trailer on his schedule of debts 
were improper in view of pending bankruptcy proceedings, which later 
terminated in discharge providing legal protection for bankrupt against 
any action to recover debt, and amount collected from member, sub- 
sequently discharged under other than honorable conditions for failure 
to pay just debts, should be refunded to him, and upon final audit of 
member’s account through date of discharge, although no right of set-off 
exists to recover excess cost of shipping house trailer, discharge in bank- 
ruptcy protecting bankrupt from recovery of indebtedness, a debt to 
Govt. incurred after filing of bankruptcy proceedings and not included 
in discharge may be collected by set-off against final account, bankruptcy 
proceedings having no bearing on liquidation of subsequent debts 

PAYMENTS 

Contracts. (See Contracts, payments) 
Discount on contract payments. (See Contracts, discounts) 
Erroneous 

Recovery 

Officers and airmen who incident to partial closing of Air Force base 
for repairs are sent as unit, within contemplation of par. M4201-14 of 
Joint Travel Regs., to another base on temporary duty for varying periods 
on ‘‘as needed” basis to maintain bomber alert, and are furnished Govt. 
quarters and messing facilities without charge are not entitled to per 
diem, even though small portion of officers of unit are forced to use 
commercial facilities and are paid per diem allowance, and temporary 
duty having been performed as group assignment, fact that orders are 
issued to individuals, omitting name of unit or detachment, does not 
defeat restriction in par. M4201-14 against payment of per diem allow- 
ance, nor does payment of per diem to small number of officers required 
to live in commercial facilities afford basis to pay per diem allowance to 
those members furnished Govt. quarters and messing facilities, and 
erroneous payments made to them should be recovered 
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PEACE CORPS 
Volunteers 
Cash allowance in lieu of transportation 
Peace Corps enrollee who upon completing tour of duty in Nepal 
elected cash ($707.70) rather than travel in kind, applying cash to pur- 
chase of round-the-world round trip ticket in anticipation of returning to 
Nepal under contract signed with Agency for International Development 
before departing for U.S., entitled under contract to reimbursement for 
return to Nepal on actual expense basis not to exceed cost by most direct 
route of class and kind of travel actually performed, in no event to 
exceed cost of economy class commercial regularly scheduled air travel 
by most direct route, may only be reimbursed actual expenses—one-half 
round trip ticket ($640.17), amount less than constructive cost of one-way 
economy class commercial air transportation by most direct route—and 
fact former enrollee did not expend full amount of cash received to return 
home vests no right in Govt. to recover unexpended balance of un- 
conditional payment 
PERSONAL SERVICES 
Private contract v. Government personnel 
Research subjects 
Services of human beings that are not selected on normal basis of 
employee qualifications as research subjects in performance of “‘in-house”’ 
medical research by Govt. personnel who will not direct or control 
accomplishments by individual, but rather measure or record research 
experiment results—participation of individual necessary but neutral 
element—may be secured by contract on fee basis, unique situation not 
establishing employer-employee ralationship, subjects will not be 
entitled to leave, retirement, salary, tenure, orany other normal incidents 
of employment, and there is reasonable basis to determine it would be 
more economical, feasible, or necessary to procure services of such persons 
for research purposes by contract; therefore, services normally performed 
by Govt. personnel may be made subject of independent-contractor 
relationship rather than employer-employee relationship 
POST OFFICE DEPARTMENT 
Employees 
Compensation. (See Compensation, postal service) 
Compensatory time 
Postal service annual rate regular PFS-8 employee absent without 
pay 4 hours on regularly scheduled 8-hour day of his 40-hour workweek 
who performs work after scheduled hours may not be granted com- 
pensatory time for work performed after hours, sec. 5(b)(2), Federal 
Employees Salary Act of 1965, authorizing compensatory time equal 
to overtime worked only for work in excess of that included in employee’s 
regular work schedule, and PFS-8 employee having performed no 
overtime work may not be granted compensatory time for work per- 
formed after scheduled hours on day that he was in leave without pay 
status for part of day 
Leaves of absence 
40-hour workweek limitation 
Substitute postal employee entitled to payment of overtime pursuant 
to 39 U.S.C. 3573 for work performed in excess of 40 hours per week 
who at time of reporting in ill had worked 4 days of scheduled work- 
week and was in pay status for 36 hours may not be granted 8 hours 


235-533 O - 67 - 65 





994 INDEX DIGEST 


POST OFFICE DEPARTMENT—Continued 
Employees—Continued 
Leaves of absence—Continued 
40-hour workweek limitation—Continued 
of sick or annual leave for last day of service week and paid overtime 
rates for 4 hours in excess of basic 40-hour workweek, overtime payable 
only for work actually performed after substitute employee has been 
in work or paid leave status for 40 hours, employee may only be granted 
4 hours’ leave, annual or sick, to coniplete basic 40-hour workweek and 
paid straight time compensation for completed 40 hours. __._- 
Postmasters 
Fourth-class post office facilities 
Furnished without charge 
Allowance authorized under 39 U.S.C. 3544(h) to be paid to post- 
master at fourth-class office when he furnishes quarters, fixtures, and 
equipment, designed to reimburse him in part for cost of furnishing 
such items, may not be paid to postmaster furnished free quarters, 
fixtures, and equipment by another Federal agency or by State govern- 
ment, and any allowance payments made after Aug. 14, 1964, to fourth- 
class postmaster who does not furnish quarters, fixtures and equipment 
at his personal expense are invalid and payments should be recovered _ - 
Transfers 
Relocation, etc., expenses 
Return travel expense entitlement of postal employees who are 
involuntarily reassigned to another facility and later retransferred to 
their original facility upon occurrence of vacancy is governed by travel 
and transportation expense authority in sec. 1 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b-—1, and sec. 6(a) of Federal Employees 
Salary Act of 1965, 39 U.S.C. 3107, which requires administrative 
determination that transfer or relocation is in interest of Govt. and, 
therefore, if there is administrative determination that retransfer is in 
interest of Govt., employee may be allowed return travel and relocation 


Fund depositories 

Postmasters accounts 

To require postmasters when qualified banks are unavailable to 
deposit funds in their custody in uninsured national or State banks 
without liability for loss of funds due to no fault or negligence on their 
part would contravene 39 U.S.C. 2209, which permits postmasters in 
their official capacity to deposit funds in unauthorized banks at their 
own risk, and as power to administer Federal statute and to prescribe 
rules and regulations to that end is not power to make law, rules and 
regulations must be in harmony with statute, therefore, it would not be 
proper for Postmaster General under 39 U.S.C. 501 to issue instructions 
or regulation to require postmasters to use undesignated depositories; 
however, postmasters may be advised that sec. 2403 provides means to 
relieve them from responsibility for loss of funds deposited in uninsured 
banks after investigation and determination by Postmaster General 
that loss was without negligence 
Lease-purchase program. (See Lease-Purchase Program) 
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POST OFFICE DEPARTMENT—Continued 

Leases 

Liability for structural damage 

Claim for cost of structural damage repairs occasioned by ruptured 
waterline to garage constructed in accordance with Govt. drawings and 
specifications for leaseback to Post Office Dept., lessor covenanting 
to restore or reconstruct structural damage, obligation independent of 
sufficiency of plans and specifications, may not be approved for pay- 
ment, drawings and specifications furnished by Govt. not constituting 
warranty, lessor, solely responsible for adequacy of building plans, 
may not shift his obligation to repair damage to Govt., and leaseback 
involving two distinct undertakings—constructing and financing pri- 
vately owned building for lease to Govt., necessarily related transactions, 
but separate legal rights—there is no legal basis for Govt. to assume 
lessor’s obligation under covenant to repair, and Govt. neither owning 
leased premises, nor contracting for building construction also is not 
liable for sufficiency of plans under theory of implied warranty _----- -- 
Mails 

Postal automated unit 

Procurement 

Automated postal unit consisting of fabricated core manufactured to 
contain dispensing machines furnished by Government, to be installed 
in space leased in shopping center, lobbies, airport terminals, and rail- 
road stations at nominal rentals under agreements cancelable upon 30 
days notice, offering unattended service 24 hours a day, 7 days a week 
is neither public building nor public improvement within meaning of 
3733, Revised Statutes, 41 U.S.C. 12, and specific appropriation for its 
procurement is not required, in view of fact unit, a complex, versatile 
machine consisting of a core, integral component of unit, that provides 
support and security protection for specialized operating equipment is, 
because of its flexible characteristics, neither regarded as building nor 
construed to be an improvement, term used primarily with reference to 


PRISON AND PRISONERS 

Injury or death benefits 

Recovery 

Appropriation chargeable 

Compromise offer accepted under authority of 28 U.S.C. 2677 in 
settlement of suit brought against U.S. by prison inmate injured while 
performing an unauthorized task, settlement which does not designate 
source of funds to be used, should be paid from prison industries fund as 
an operation expense of Federal Prison Industries, Inc., rather than from 
current appropriation of Bureau of Prisons, right of recovery having 
been based on negligence on part of Federal Prison Industries—defined 
in 31 U.S.C. 846 as wholly owned corporation of U.S.—in its mainte- 
nance of corporation-owned saw 
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PROPERTY 
Easements, rights-of-way, etc. (See Easements, rights-of-way, etc.) 
Private 
Acquisition 
Contractor’s equipment 
Claim for losses alleged to have been brought about by changes, 
variances, and excessive research and development processes under 
small business set-aside for manufacture of vacuum cleaner attachment 
and submission of pilot model, tools and molds used in manufacture of 
item to be conveyed free of charge to Govt., may not be allowed, con- 
tract a fixed price rather than a research and development contract, 
contractor had responsibility for meeting specifications and t«st require- 
ments, and absent price adjustment provision, there is no entitlement to 
additional compensation for unforeseen difficulties not occasioned by 
specification changes within purview of changes clause of contract, and 
acceptance by Govt. of free of charge voluntary offer of tools and molds, 
proper under invitation and sec. 1—2.305 of Fed. Procurement Regs., 
constitutes no equitable basis for relief of contractor 
Damage, loss, etc. 
Carrier’s entitlement to payment 
Delivery requirement 
Compromise amount paid by employee for transportation services 
incident to change of official station on undelivered household goods 
destroyed by fire prior to act of Aug. 31, 1964, that had moved under 
Govt. bill of lading may not be reimbursed to him, no liability existing 
on part of Govt. for freight charges, absent delivery, and in view of 
fact question of shipper’s legal liability for freight charges on undelivered 
shipment is unsettled, conclusion supported by carrier’s acceptance of 
compromise offer, and although under 1964 act, subject to limitations 
prescribed and restrictions in agency regulations, Govt. recognizes 
liability for loss of or damage to personal property arising incident to 
services of employee, that statute does not operate retroactively to pro- 
vide relief for loss occurring prior to enactment 
Household effects 
Transportation, etc., charges 
Several shipments of household goods of military personnel moving 
under Govt. bills of lading showing each transportation contract to 
pack, transport, and store goods was single unified transaction made 
for purpose of moving household goods of service member from origin 
point to designated destination having been destroyed by fire within 
90-day period goods were to be stored at destination before delivery 
was accomplished, carrier is not entitled to line-haul transportation 
and accessorial service charges, and conditional payment made to 
carrier under procedure authorized by GAO Manual For Guidance of 
Federal Agencies, Title 5, sec. 3075, not having waived proper accom- 
plishment of bills of lading, carrier remained liable for shipments during 
storage and until delivery to consignee or owner, services under contract 
being interdependent and not severable; therefore, absent performance 
called for by contract, Govt. is not liable for any part of contract price_- 
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PROPERTY—Continued 

Public 

Damage, loss, etc. 

Carrier liability 
Released valuation 

Released value rates in tariff supplement requiring shipper statement 
of declared value, filed with Interstate Commerce Commission by motor 
carrier subsequent to contracting to transport Govt. shipments at lower 
than tariff rates pursuant to 49 U.S.C. 22 and 317, do not apply to 
tender and liability of carrier for damage to equipment transported 
at reduced rates is full valug of damage, intent that released value rates 
apply with tender rates not appearing in tariff supplement and tender nor 
otherwise evidenced, carrier having accepted shipment without required 
value declaration on face of bill of lading, and fact that tender is subject 
to rules and regulations of volume shipments on file with Commission 
does not operate to incorporate released value rates into tender to 
convert unreleased quotation rates into offer of choice of rates based 
on valuation, and only single rate having been offered, printed restricted 
value condition on bill of lading does not limit carrier liability 

Exchange or sale for similar items 

Bids with or without trade-in 

Bid that failed to comply with invitation requirements to include 
trade-in-allowance for old equipment being replaced by new equip- 
ment to be purchased, or to submit cash bid, independent of trade-in- 
offer, on used equipment, where acceptance of guaranteed price made 
after bid opening for used equipment if placed on sale would make bid 
lowest received, was properly rejected, no cash bid having been received, 
use of trade-in-method for disposal of used property, pursuant to 
regulations issued under sec. 201(c) of Federal Property and Adminis- 
trative Services Act of 1949, obtains greater net return, and on basis 
of guarantee of fixed amount upon sale of equipment, bid may not be 
reevaluated after bid opening, guarantee constituting offer tendered 
after bid opening, acceptance in effect would permit submission of 
second bid after disclosure of all bid prices contrary to well-established 
principles governing bid procedures 

Fire fighting services 

When military reservation, portion of which is “Federal enclave’ 
exclusively under jurisdiction of U.S., is located in locally formed rural 
fire district that refuses to furnish free fire-fighting services to Govt., 
contract for protection to cover entire reservation is not precluded by 
ruling that Federal funds may not be expended to fight fires on Govt. 
reservation, statutory duty of State or municipality to furnish fire- 
fighting services to property owners extending to property of U.S., locally 
established rural fire district having no obligation to furnish fire protec- 
tion services to Federal enclave and free to redraw boundaries to exclude 
Federal reservation inadvertently included within its boundaries; 
therefore, to provide fire protection service Govt. may enter into contract 
with fire district to cover both Federal enclave and that part of military 
reservation that is not under Federal jurisdiction 





PROPERTY—Continued 
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Public—Continued 
Surplus 
Transfer to Government agencies 
Authority 
Property declared excess by Dept. of Navy without qualification or 
restriction and needed by Post Office Dept. for lease-purchase construc- 
tion project authorized under 39 U.S.C. 2103 may be conveyed at current 
fair market value by General Services Admin. to successful bidder on 
project, value to be approved by Bur. of Budget, and although authority 
in sec. 203(e)(3)(G) of Federal Property and Administrative Services 
Act of 1949, as amended, to negotiate disposals of property applies to 
“surplus property,” that term is defined in sec. 3(g) of act as including 
excess property that is not required for needs and discharge of responsi- 
bilities of all Federal agencies, and Post Office Dept. having authority 
to acquire options or property from private parties to effectuate lease- 
purchase program, even though not approved to receive direct transfers 
of surplus property, GSA may convey needed property to successful 
bidder as though Post Office had acquired option from private owner- - 
What constitutes 
Proposed arrangement under which General Services Admin. would 
purchase leased punched-card and automatic data processing equip- 
ment, through third-party leasing firm as agent using third-party funds, 
transfer title to leasing firm and lease back equipment at reduced rates 
and at overall savings to Govt. may be regarded as single transaction 
accomplished as lease method of procurement rather than as actual 
procurement vesting title to equipment in Govt. and, therefore, since 
equipment is not Govt. property, surplus property disposal requirements 
in Federal Property and Administrative Services Act of 1949, 40 U.S.C. 
471, would not preclude proposed procedure 


PUBLIC BUILDINGS 


Construction 

Retroactive rule 

Where original application for construction of ‘‘collegiate’’ school of 
nursing is filed under Health Professions Educational Assistance Act of 
1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging ‘“‘collegiate” facilities program—and availa- 
bility of 1966 grant funds, but construction began prior to fund avail- 
ability, rule against “retroactive” participation in construction started 
prior to availability of appropriation under enabling legislation does not 
apply and Govt. may share in entire cost of construction project, and 
two collegiate training facilities programs, pre-existing one under 1963 
act and one authorized by Nurse Training Act of 1964, eligible for 
assistance under both 1963 and 1964 acts, being for all practical purposes 
substantially same program, grant based on Federal share of entire cost 
to construct space for new collegiate nursing program may be awarded 
upon approval of application previously received_____._......-..----- 

Grant on basis of filing of original application under Health Pro- 
fessions Educational Assistance Act of 1963, for construction of nurse 
training facility to include “collegiate” training space, program author- 
ized by 1963 act, as well as ‘associate degree” training space, subse- 
quently authorized in Nurse Training Act of 1964, and refilc d subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but prior to appropri- 
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PUBLIC BUILDINGS—Continued 

Construction—Continued 

Retroactive rule—Continued 
ation availability, is prohibited by rule against ‘‘retroactive’’ partici- 
pation in construction, as ‘‘associate degree’’ training program authorized 
in 1964 act is not extension of pre-existing program that involves 
transition from old to new program; however, although Govt. may not 
share in entire cost of construction program, participation to extent of 
work to be completed after date of new application, filed subsequent to 
availability of funds, is proper, term ‘‘construction” in 1964 act including 
expansion of existing buildings 

PUBLIC UTILITIES 

Contracts 

Status of bidder 

Under separate invitations for bids to furnish natural gas, fuel oil, 
and coal over 5-year period to determine most economical fuel avail- 
able, contract for gas or oil to be subject to appropriation of funds for 
conversion of existing coal burning heating plants, award by Dept. of 
Defense of long-term contract for delivery of natural gas to military 
installations in Alaska is not precluded under 40 U.S.C. 481(a)(3), 
notwithstanding bidder is not public utility within contemplation of 
section due to its doubtful status under Title 42 of Alaska Statutes, 
Congress having authorized long-term contracts for services with 
public utility aspects, categorizing service rather than contractor, and 
as ‘‘gas” is utility by definition, contract to furnish public utility gas 
service by firm that is not within strict legal definition of ‘‘public utility” 
is not prohibited under authority of 40 U.S.C. 481(a)(3), prescribing 
long-term contracts for public utility services 
Damages 

Federal Disaster Act assistance 

Financial assistance to repair portions of sewage treatment plant 
damaged by tornadoes after State public utility acceptance but before 
completion of overall project may not be authorized under Federal 
Disaster Act, 42 U.S.C. 1855 et seg., plant not in éperation at time of 
damage is not “essential public facility’? within meaning of act that 
contemplates assistance for alleviation of immediate effects of major 
disaster and for repair of essential facilities on temporary or emergency 


basis, leaving restoration, replacement, or permanent improvements to 
local government, and while sewage treatment plant is essential func- 
tion, damaged facility not yet completed in overall, not in use, or sched- 
uled for operation is not within purview of Federal Disaster Act, and 
Federal contribution to financially assist in repair of damaged portions 
of plant may not be authorized 
QUARTERS 

Government furnished 

Service charges 

Reserve officers 

Service charges levied in accordance with regulation requirements 
against Reserve officers for occupancy of Govt. bachelor officer quarters 
incident to performing annual training duty with pay are not reimburs- 
able, par. M6001 of Joint Travel Regs.’ providing that per diem allow- 
ances are not payable for any period Reserve member is at his training 
duty station, except for incidental travel expenses on arrival and de- 
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QUARTERS—Continued 

Government furnished—Continued 

Service charges—Continued 

Reserve officers—Continued 
parture days, and as Reserve officers who during period of training are 
not away from an only post of duty in a travel status that would entitle 
them to per diem prescribed by 37 U.S.C. 404, service charges paid by 
officers are personal expenses that are not reimbursable to them 
QUARTERS ALLOWANCE 

Additional 

Transient quarters occupancy 

Members of uniformed services without dependents under permanent 
change-of-station orders authorizing leave en route who occupy transient 
type quarter before departing old station or upon arrival at new station 
may be paid basic allowance for quarters not to exceed 30 days of such 
occupancy whether or not in leave status, and regulations to this eTect 
may be issued under sec. 403 of E.O. No. 11157, prohibition in 37 U.S.C. 
403(b) against payment of basic allowances for quarters to members 
in leave or travel status between permanent. duty station not being 
applicable at permanent station 
Civilian overseas employees 

Locally hired employees 

Eligibility determination erroneous 

Civilian employee locally hired by Air Force, married to foreign 
national during period of prior employment by Defense contractor, 
who is erroneously determined to be eligible to receive living quarters 
allowance may not have her indebtedness waived under sec. 202 of the 
Overseas Differentials and Allowances Act (50 U.S.C. 3034) on basis 
that recovery of overpayment would be against equity and good con- 
science, sec. 113 of Standardized Regs., implementing sec. 202, pre- 
scribing waiver only in cases of emergency transfers or involuntary 
separations to relieve employees from obligation of repaying rent 
advance that cannot be recovered from third party lessor upon termina- 
tion of lease, and as general policy of waiver of recovery of improper 
quarters allowance payments cannot be based on narrow standard of 
recovery waiver in sec. 202, nor on basis of specific waiver provisions in 
other acts, even though criteria of being against equity and good con- 
science is present, improper payments to locally hired employee may not 


College attendance 

Election not to occupy Government quarters 

Officer of uniformed services who is issued temporary orders for 
approximately 267 days to enable her to fulfill requirements for univer- 
sity degree, no permanent station change or expenses to Govt. for 
travel and per diem being involved, may elect not to occupy assigned 
quarters and instead receive basic allowance for quarters, officer with- 
out dependents, in pay grade above O-3, and entitled to basic pay, who 
is not in travel or leave status between permanent duty stations, meet- 
ing requirements of 37 U.S.C. 403, and having elected not to occupy 
Govt. quarters is entitled to basic allowance for quarters as for officer 
of her grade without dependents for period involved 
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QUARTERS ALLOWANCE—Continued 
Dependents 
Children 
Occupancy of quarters assigned to another member 
Navy officer contributing to support of his children, who occupying 
public quarters assigned to their step-father, an Air Force officer, are 
not guests within meaning of par. 403 of E.O. No. 11157, although prop- 
erly denied payment of basic allowance for quarters on behalf of his 
children while on sea duty and after assignment of quarters at new per- 
manent station is entitled to payment of quarters allowance for period 
that he was in leave and transient status between sea duty and furnishing 
of quarters at his new permanent station, interim period during which 
he did not occupy public quarters. 44 Comp. Gen. 713, modified 
Husband’s dependency 
Actual dependency requirement 
Husband of officer of uniformed services, graduate student at univer- 
sity who in addition to 9-month stipend of $1,800 receives $100 each 
month from officer while at university and $300 for each of 3 remaining 
months of year is not dependent within meaning of 37 U.S.C. 401 to 
entitle officer to payment of basic allowance for quarters as for depend- 
ent, officer not contributing over one-half of support of husband, as 
required by sec. 401, does not have dependent, and husband accepting 
stipend in order to attend classes for his future advantage is not incapable 
of self-support on account of mental or physical infirmity 
Proof of dependency 
Divorce validity 
Member of uniformed services who-was remarried after grant of 
ex parte divorce to wife, who although signing local municipal register 
of residents and appearing in court had not otherwise established 
residence or domicile, and where member served with papers and summons 
in New York, N.Y., failed to appear or file answer, is not entitled to 
basic allowance for quarters on account of dependent wife, foreign 
court lacking jurisdiction of subject matter of divorce in absence of 
actual residence or domicile of at least one of parties to divorce, validity 
of ex parte divorce is too doubtful to warrant payment of allowance 
claimed incident to remarriage of member, notwithstanding N.Y. 
Court of Appeals recognized bilateral Mexican divorce in Rosenstiel v. 
Rosenstiel, and lacking indication similar recognition would be extended 
to unilateral or ex parte divorce, service of process upon member is not 
regarded as equivalent to actual appearance in foreign court 
Dishonorable discharge voided 
Payment of allowance 
Although member of uniformed services upon correction of his military 
records pursuant to 10 U.S.C. 1552, which voided dishonorable discharge, 
did not claim arrears of pay and allowances due him for period covered 
by record correction that effected his retention in active duty status 
until issuance of certificate of honorable discharge, payment of auto- 
matically reinstated class Q allotment that had been discontinued 
upon dishonorable discharge of member from service, and which is due 
former wife of member and their children may be made to wife if prior 
to payment she executes certificate of acceptance for full allotment 
portion of claim thereby giving Govt. good acquittance 
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QUARTERS ALLOWANCE—Continued 


Government quarters 

Effect of occupancy on allowance entitlement 

Occupancy by Air Force officer and his dependents of visiting officers 
quarters for period of less than 30 days at officer’s new permanent 
duty station while awaiting assignment of suitable on-base housing does 
not deprive officer of entitlement to basic allowance for quarters for 
period of temporary occupancy, sec. 403 of E.O. No. 11157, dated 
June 22, 1964, providing for temporary occupancy of Govt. quarters 
by member and his dependents without loss of basic allowance for 
quarters for period not to exceed 30 days while member is in duty or 
leave status ‘incident to change of permanent station,’’ and right to 
allowance is not affected by more than 2-year delay in moving to on- 
base housing, temporary occupancy of visiting quarters resulting from 
movement of officer’s dependents incident to permanent change of 
station 
Transient type quarters 

Without basic allowance forfeiture 

Members of uniformed services without dependents under permanent 
change-of-station orders authorizing leave en route who occupy transient 
type quarters before departing old station or upon arrival at new station 
may be paid basic allowance for quarters not to exceed 30 days of such 
occupancy whether or not in leave status, and regulations to this effect 
may be issued under sec. 403 of E.O. No. 11157, prohibition in 37 
U.S.C. 403(b) against payment of basic allowances for quarters to mem- 
bers in leave or travel status between permanent duty station not being 
applicable at permanent station --............-.----.-------- eagle 

REAL PROPERTY 

Surplus Government property 

Sale 

Late bids 

High bid on surplus apartments offered for sale pursuant to sec. 604(g), 
National Housing Act of 1934, as amended, 12 U.S.C. 1739(g), which 
delayed in mails through no fault of bidder and delivered after bid 
opening was rejected for not having been sent by certified or registered 
mail pursuant to sec. 1-2,303, Federal Procurement Regs., may be 
considered for award, invitation for bids having failed to inform bidders 
of certified or registered mail requirement, and although Federal Housing 
Admin. usually complies with regulations implementing Federal Prop- 
erty and Administrative Services Act, unless compliance would impair 
or affect specific programs, appropriate regulation (Federal Property 
Management) prescribing no procedure for handling late bids in the 
disposal of real property, and absent regulation requiring compliance 
with competitive bidding, invitation for bids for sale of surplus real 
property should inform prospective bidders that bids will be rejected 
unless sent by certified or registered mail__...........--------------- 

Transfer between agencies. (See Property, public, surplus, transfer 

to Government agencies) 
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REGULATIONS 

Effect 

Regulations authorizing nontemporary storage of household effects 
of members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on par- 
ticular Govt. need or assignment or vacation of quarters are regulations 
without legal effect and, therefore, payments made for such nontem- 
porary storage in addition to per diem and other travel and transpor- 
tation allowances for temporary duty are not proper, and any storage 
charges incurred subsequent to 60 days after date of this decision 
COD, Di Sere Ne Be TG IN i ois oie wk oct at cckns kesmesacaciaed 350 
Failure to promulgate 

Civilian employees of Dept. of Army who while on temporary duty 
with Combat Service Support and incident to participating in field 
test exercises was directed to purchase Army field uniforms at no expense 
to Govt. may not be reimbursed for cost of uniforms under Federal 
Employees Uniform Allowance Act, 5 U.S.C. 2131-2133, Army regu- 
lation implementing act and listing personnel authorized to wear uniforms 
not including civilian personnel participating in field exercises, and order 
directing employee to wear Army uniform clothing not having been 
predicated upon any pre-existing regulation under 5 U.S.C. 2131, nor 
authority for its use requested, conditions precedent to payment of 
uniform allowance provided in sec. 2131, there is no lawful basis for 
reimbursing employee for clothing expenditures.__.._--.....-.------- 133 
Necessity for conformance to law 

To require postmasters when qualified banks are unavailable to de- 
posit funds in their custody in uninsured national or State banks without 
liability for loss of funds due to no fault or negligence on their part would 
contravene 39 U.S.C. 2209, which permits postmasters in their official 
capacity to deposit funds in unauthorized banks at their own risk, and 
as power to administer Federal statute and to prescribe rules and regula- 
tions to that end is not power to make law, rules and regulations must be 
in harmony with statute, therefore, it would not be proper for Postmaster 
General under 39 U.S.C. 501 to issue instructions or regulation to require 
postmasters to use undesignated depositories; however, postmasters 
may be advised that sec. 2403 provides means to relieve them from re- 
sponsibility for loss of funds deposited in uninsured banks after investiga- 
tion and determination by Postmaster General that loss was without 
Rieti Cte bade tyackeledessddnniexausrdeetsanesoes 387 
Retroactive 

Date of statute 

When members of uniformed services in parachute duty status are 
engaged in combat operations in hostile fire area as described in 37 U.S.C. 
310, authority in sec. 108(c) of E.O. No. 11259 to waive minimum para- 
chute jump requirements—Dec. 3, 1965, amendment to E.O. No. 11157 
providing incentive pay for parachute duty and performance deferment— 
may be extended to members in parachute duty status continuously 
from date prior to Dec. 1, 1965, and, therefore, unable to qualify for 
parachute duty pay for period preceding that date, in view of fact that 

E.O. No. 11259, statutory regulation promulgated with knowledge of 
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REGULATIONS—Continued 
Retroactive—Continued 
Date of statute—Continued 


Oct. 1, 1963, effective date of 37 U.S.C. 310 and inability of parachutists 
in combat areas to perform parachute jumps, is retroactively effective to 
date contemplated by statute; however, any modification or amendment 
of order can operate prospectively only 
Scope 

Military regulations effect on civilian activities 

Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for local travel incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does not 
have authority to make decisions affecting management of Audit Agency 
employees, requirement for use of Govt. transportation in performance 
of official duties not directly affecting employee management, any deci- 
sion by district manager of Agency concerning local travel is within 
purview of regulation, and Govt. transportation being available, em- 
ployees may not be reimbursed cost of operating privately owned auto- 
mobiles on official business 

RELEASES 

Contracts. (See Contracts, releases) 
Reformation 

Mutual mistakes 

Acceptance by officer of uniformed services of amount less than full 
amount due, occasioned by error in computing payment made incident 
to correction of his miJitary records under 10 U.S.C. 1552, general 
purpose of which is “‘to correct an error or remove an injustice,” and to 
authorize payment of all amounts “which are found to be due’ on 
account of record correction, does not constitute release contemplated 
by act of Oct. 25, 1951, now covered by sec. 1552, that of foreclosing 
questioning basis of record correction after settlement; therefore, absent 
intent to pay or accept less than amount due on account of record 
correction, and authority existing for reforming releases to correct 
mutual mistakes and give effect to intent of parties, release clause 
contained in 1951 act does not preclude recalculation of payments to 
correct undisputed error, and additional payment to officer to correct 
error in computing sum due him on account of record correction may 
be retained by him. Overrules 34 Comp. Gen. 188; 40 id. 116 

RETIREMENT 

Civilian 

Disability 

Restoration 

Employee who prior to enactment of ‘‘Back Pay Act of 1966,” ap- 
proved Mar. 30, 1966, is restored to duty upon determination that dis- 
ability retirement application had been erroneously approved is not 
entitled to back pay compensation for period she was in a leave and 
separation status, act limiting coverage to unjustified or unwarranted 
actions taken on or after date of enactment, except for pending timely 
appeals not yet decided at time of enactment, and prior actions reviewed 
at agency discretion and corrected, on which decision favorable to 





RETIREMENT—Continued 
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Civilian—Continued 
Disability—Continued 
Restoration—Continued 


employee is made on or after date of enactment, whether or not review 
was begun before enactment; therefore, employee restored to duty prior 
to 1966 act is not eligible for back pay under that act, and provisions 
of act of Aug. 24, 1912, as amended, 5 U.S.C. 652(b)(1), likewise are 
inapplicable, having no application to voluntary or involuntary separa- 
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Increased benefits under 1965 amendment 

Status on December 30, 1965 

Employees who have applied for civil service retirement on basis of 
disability under act of Sept. 27, 1965, as amended, 5 U.S.C. 2688, which 
requires such employees to have their pay status stopped on Dec. 31, 
1965, to be entitled to increased retirement benefits, must be placed in 
leave without pay status 1 hour before close of business Dec. 30, 1965, 
rather than at beginning of holiday Dec. 31, 1965, since longstanding 
rule that employees have vested right to compensation for holiday 
when they are in pay status for full workday preceding or succeeding 
holiday, would require payment of compensation for holiday and there- 
by disqualify them for increased retirement benefits__._._._..._._-_--- 

Employee eligible for disability retirement who is placed in leave- 
without-pay status 1 hour before close of business on Dec. 30, 1965, in 
order to obtain retirement annuity increase provided by acts of Sept. 27 
and Nov. 1, 1965, amending sec. 18 of Civil Service Retirement Act 
(5 U.S.C. 2268), should be separated on same date notice of approval 
of disability retirement application is received from Civil Service Com- 
mission, and lump-sum payment authorized in act of Dec. 21, 1944, as 
amended (5 U.S.C. 61b), computed on basis of employee’s rights at 
time of separation under all applicable laws and regulations existing 
at that time which would have affected his compensation had he re- 
mained in service for period covered by leave, and employee becoming 
eligible for periodic step-increase while in leave-without-pay status 
awaiting disability retirement approval, he is entitled to lump-sum 
payment that reflects step-increase_............-.-...-------------- 
Military personnel. (See Military Personnel, retirement) 


SALES 


Freight, storage, etc., charges 

Foreign excess property misdescribed 

Demurrage and related costs claimed by foreign purchaser on mis- 
described shipment of surplus property, which containing explosives 
was stopped in transit by Italian customs officials and police, may 
not be paid, property offered for sale ‘‘as is’’ and ‘‘where is’ and de- 
scribed on basis of best available information, Government made no 
warranty, express or implied, as to quantity, kind, character, quality, 
weight, size, or description, a disclaimer of warranty clause intended 
to protect Government from dissatisfied buyers by shifting risk of loss 
to buyer, and claimant having inspected property after being warned 
that foreign excess property may retain articles of explosive nature 
for which Government assumes no liability, and Government having 
based property description on best available information, without 
extending express warranty to purchaser, claim for expenses may not 
be reimbursed 
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SALES—Continued 
Timber. (See Timber Sales) 
SET-OFF 
Deposit refunds 
Indebtedness of contractors 
Generally where deposit is required in lieu of security bond or is 
intended to secure one or more particular obligations, that amount 
may not be retained after full performance of secured obligations, and 
where amount is intended to apply ‘on contract price, and is not other- 
wise restricted, any residual amount is not security deposit and may 
be used to offset any obligation to Government and, although, in view 
of various reasons for requiring deposits covering sale of National 
Forest timber and other resource products, each refund must be con- 
sidered on its merits in light of existing circumstances, there is no legal 
or practical objections to using contract clause to authorize application 
of deposit refunds to debts arising out of prior transactions; however, 
whether such clause, or one restricting use of deposits to transactions 
arising under contract is preferred, clause used should be identical in 
all contracts requiring deposit payments by contractors 
SMALL BUSINESS ADMINISTRATION 
Awards to small business concerns. (See Contracts, awards, small 
business concerns) 
Loans 
Participation 
Authority 
Sale of loans originally made by Small Business Admin. under sec. 
303(b), Small Business Investment Act of 1958, as amended, 15 U.S.C. 
683(b), to private financial institutions, subject to guaranty of Small 
Business Admin., is authorized for loans having terms up to 15 years, as 
well as those that mature in 5 or 6 years and which were approved in 44 
Comp. Gen. 549, and although marketing loans through private broker- 
age concerns is within scope of authority provided in 15 U.S.C. 671 for 
administration of loan program, cost of brokerage services may not be 
paid from proceeds of loan sales, compensation to agents acting as brokers 
for sale of loans constituting administrative expense, which absent 
statutory authority to contrary, is chargeable to appropriation limita- 
tions prescribed in 1966 fiscal year appropriation for Small Business 


Sale with recourse by Small Business Administration to private finan- 
cial institutions of subordinate debentures purchased from small business 
investment companies under sec. 302(a), Small Business Investment Act 
of 1958 (15 U.S.C. 682(a)), debentures at time of purchase having ma- 
turity of 20 years, and with amortization of principle beginning in 11th 
year, remaining term at time of sale ranging from 13 to 20 years, is ap- 
proved, extension of loan sales program already approved conforming 
with statutory directive in sec. 102 of act (15 U.S.C. 661) that loan pro- 
gram insure maximum participation of private financing sources, and no 
basis existing for distinguishing sec. 302(a) debentures from debt instru- 
ments acquired under sec. 303(b) loans and disposed to private brokerage 
concerns under broad authority prescribed to Administrator of SBA 
pursuant to secs. 5(b)(2) and 5(b)(7) of Small Business Act to sell loans - - 
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SMITHSONIAN INSTITUTION 

Contracts 

Advertising, etc., law compliance 

The John F. Kennedy Center Act, as amended, although imposing no 
limitations or restrictions on Board of Trustees in constructing Center, 
in creating bureau within Smithsonian Institution to solicit contributions 
and to construct Center for Institution, an ‘“‘Executive agency” subject 
to Federal Property and Administrative Services Act of 1949, requires 
GSA as agent to construct Center in accordance with 1949 act, notwith- 
standing Board of Regents of Smithsonian, operating with trust funds, 
is exempt from statutes applicable to Govt. buildings, construction funds 
appropriated under authority of act of Jan. 23, 1964, amending Center 
act, being subject to Federal procurement laws, and impracticable to 
obtain competition for construction of Center, contract may be negoti- 
ated under sec. 302(c)(10) of 1949 act and sec. 1.3-210 of Fed. Procure- 
ment Regs. upon joint determination by Board of Trustees and Adminis- 
tration that use of formal advertising is neither feasible nor practicable - - 

STATES 

Awards 

Recognition of cooperation 

Forestry activities 

Payment of purchase price of plaque inscribed and presented to 
State of Texas Forest Service by Dept. of Agriculture in recognition 
of 50 years of outstanding leadership and achievement in various phases 
of State and private forestry activities may be made upon administrative 
determination, evidenced on voucher to be certified, that payment is 
necessary to effective accomplishment of purpose for which plaque 
was purchased—furtherance of cooperative forestry programs with 
States authorized under 16 U.S.C. 564-570, and fostering of goodwill 
in Federal-State relations—even though expenditure is not one of 
“expenses necessary” for State and private forestry cooperation as 
those words are used in appropriation proposed to be charged with 
payment; however, such expenditures in future should have authority 
and sanction of Congress 
Federal aid, grants, etc. 

Airport development costs 

Land acquisition 

Under sec. 4 of Federal Airport Act authorizing grant agreements 
to establish nationwide system of public airports, U.S. to pay 50 percent 
of allowable costs, total cost of land acquisition by local public agency 
under contract negotiated with neighboring city that provided for street 
closings, easement conveyances, and utility line relocations is allowable 
project cost, notwithstanding that under State law area of closed streets 
reverts to grantee as abutting property owner, contract arrangement 
being more advantageous to Govt. than alternative condemnation 
proceedings that could give rise to litigation and delay, with ensuing 
costs that would be in excess of contract price paid for area of closed 
streets; therefore, one-half cost of property acquired that includes area 
of closed streets may be reimbursed to grantee as necessary and reason- 
able cost incurred in accomplishing airport development contemplated 
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STATES—Continued 

Federal aid, grants, etc.—Continued 

Amendment, etc. 

Increased costs 

Contract entered into pursuant to 43 U.S.C. 390b granting State 
River Authority water storage space in dam and reservoir project 
constructed under’ Flood Control Act, approved Sept. 3, 1954, in ex- 
change for payment of proportionate share of first construction costs 
may not be modified to relieve Authority from liability for increased 
costs occasioned by repair of dam embankment slide on basis purpose 
of Authority in entering into contract to supply water at reasonable 
prices would be frustrated by payment of additional amount, and that 
Authority in anticipation of retiring project indebtedness from current 
revenues did not submit project to voters as required by State Statute, 
and as increased cost, whether or not foreseen, is contract hazard that 
neither excuses nonperformance nor entitles contractor to additional 
compensation without compensatory benefit to Govt., vested rights 
of Govt. to increased contribution from Authority may not be 
surrendered 

Availability for retroactive obligations 

Where original application for construction of ‘“‘collegiate’’ school 
of nursing is filed under Health Professions Educational Assistance 
Act of 1963, and refiled after enactment of Nurse Training Act of 1964— 
continuing and enlarging ‘‘collegiate’”’ facilities program—and availa- 
bility of 1966 grant funds, but construction began prior to fund availa- 
bility, rule against “retroactive” participation in construction started 
prior to availability of appropriation under enabling legislation does 
not apply and Govt. may share in entire cost of construction project, 
and two collegiate training facilities programs, pre-existing one under 
1963 act and one authorized by Nurse Training Act of 1964, eligible 
for assistance under both 1963 and 1964 acts, being for all practical 
purposes substantially same program, grant based on Federal share 
of entire cost to construct space for new collegiate nursing program may 
be awarded upon approval of application previously received 

Disaster relief 

Permanent v. temporary facilities 

Cost of repairing school facilities damaged in Sept. 1965 major disaster 
under Pub. L. 81-875, as amended, which authorizes emergency repair 
and temporary replacement of public facilities to States and local 
governments damaged or destroyed in major disasters, may not be 
reimbursed to Office of Emergency Planning by Office of Education 
under Pub. L. 89-313, enacted Nov. 1, 1965, and authorizing financial 
assistance after Aug. 30, 1965 to educational agencies for permanent 
restoration and replacement of public elementary or secondary school 
facilities destroyed or seriously damaged in major disaster, 1965 act 
prescribing assistance for permanent rather than temporary facilities 
and not providing for reimbursement of aid furnished by Office of 
Emergency Planning prior to its enactment, and while school districts 
after Aug. 30, 1965 are eligible for broadened assistance of 1965 act, 
compliance with prerequisite conditions must first be determined by 
Commissioner of Education 
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STATES—Continued 
Federal aid, grants, etc.—Continued 
Disaster relief—Continued 
Uncompleted construction 
Financial assistance to repair portions of sewage treatment plant 
damaged by tornadoes after State public utility acceptance but before 
completion of overall project may not be authorized under Federal 
Disaster Act, 42 U.S.C. 1855 et seq., plant not in operation at time of 
damage is not “essential public facility’? within meaning of act that 
contemplates assistance fgr. alleviation of immediate effects of major 
disaster and for repair of essential facilities on temporary or emergency 
basis, leaving restoration, replacement, or permanent improvements 
to local government, and while sewage treatment plant is essential 
function, damaged facility not yet completed in overall, not in use, 
or scheduled for operation is not within purview of Federal Disaster 
Act, and Federal contribution to financially assist in repair of damaged 
portions of plant may not be authorized 
Federal statutory restrictions 
Retroactive obligations 
Grant on basis of filing of original application under Health Pro- 
fessions Educational Assistance Act of 1963, for construction of nurse 
training facility to include “collegiate” training space, program author- 
ized by 1963 act, as well as “associate degree’”’ training space, subse- 
quently authorized in Nurse Training Act of 1964, and refiled subsequent 
to enactment of 1964 act and availability of 1966 grant funds, where 
construction began after enactment of 1964 act, but..prior to appropria- 
tion availability, is prohibited by rule against ‘“‘retroactive’”’ participation 
in construction, as “associate degree’’ training program authorized in 
1964 act is not extension of pre-existing program that involves transition 
from old to new program; however, although Govt. may not share in 
entire cost of construction program, participation to extent of work 
to be completed after date of new application, filed subsequent to 
availability of funds, is proper, term ‘“‘construction’’ in 1964 act including 
expansion of existing buildings_-_----- - - 
Travel and transportation expenses 
National Teacher Corps 
National Teacher Corps members who travel from place of residence 
to preservice training institution and subsequently to place of assign- 
ment may be paid travel allowance pursuant to authority in 514(b) 
of Pub. L. 89-329, ‘‘Higher Education Act of 1965,’’ prescribing payment 
of subsistence allowances and other expenses incident to period of 
training, term “other expenses’ being sufficiently broad to cover ex- 
penses of travel incident to training 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of ‘necessary travel expenses’’ 
of corpsman and his dependents and ‘‘necessary expenses of transporta- 
tion” of household goods and personal effects, and ‘“‘other necessary ex- 
penses” as are directly related to service in Corps, authority that does 
not permit establishment of allowance to cover travel and transportation 
expenses incurred incident to actual service as distinguished from 


235-533 O - 67 - 66 
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STATES—Continued 

Fire fighting services 

Government reimbursement liability 

When military reservation, portion of which is ‘‘Federal enclave’’ 
exclusively under jurisdiction of U.S., is located in locally formed rural 
fire district that refuses to furnish free fire-fighting services to Govt., 
contract for protection to cover entire reservation is not precluded by 
ruling that Federal funds may not be expended to fight fires on Govt. 
reservation, statutory duty of State or municipality to furnish fire- 
fighting services to property owners extending to property of U.S., 
locally established rural fire district having no obligation to furnish 
fire protection services to Federal enclave and free to redraw boundaries 
to exclude Federal reservation inadvertently included within its bound- 
aries: therefore, to provide fire protection service Govt. may enter into 
contract with fire district to cover both Federal enclave and that part 
of military reservation that is not under Federal jurisdiction 
Hawaii. (See Hawaii) 

STATION ALLOWANCES 

Military personnel 

Dependents 

Arrival at home port prior to vessel 

Naval members of vessels having two rotating crews whose depend- 
ents arrive overseas between date of official announcement of change 
in home port of vessel from U.S. to overseas port and effective date of 
change may not be paid station allowances for dependents under 37 
U.S.C. 405, which while authorizing travel and temporary duty and 
permanent station allowances for members on duty outside U.S., 
Hawaii, or Alaska, considers dependents only for permanent station 
allowance purposes, and although vessel to which assigned is permanent 
post of duty of member, his permanent station for transportation of 
dependents and household effects is home yard or port of vessel, accord- 
ingly absent station outside U.S. within contemplation of 37 U.S.C. 
405 for entitlement to station allowances until change of home port 
becomes effective, par. M4301-4c of Joint Travel Regs. may not be 
amended to authorize station allowances to members for dependents 
arriving overseas prior to effective date of home port change 

Excess living costs outside United States, etc. 

Temporary duty 

Army officer who is permitted under ‘‘no expense’”’ orders to be absent 
from permanent duty assignment to attend nearby university for 125 
days to acquire degree is entitled for period of permissive temporary 
duty to housing and cost-of-living allowances incident to his permanent 
duty as for member with dependents residing in nongovernmental 
housing near his station, 37 U.S.C. 405 and implementing regulations 
authorizing payment of housing and cost-of-living allowances to cover 
extra cost of maintaining rental quarters outside U.S., Hawaii or Alaska, 
whether or not member is in travel status or on temporary duty that 
is not regarded as official business, and ‘‘no expense” provision in travel 
orders of officer pertaining only to travel and per diem allowances inci- 
dent to his nonofficial temporary duty, officer entitled to pay and 
allowances of permanent duty assignment, may be paid housing and 
cost-of-living allowances while attending school 
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STATION ALLOWANCES—Continued 

Military personnel—Continued 

Excess living costs outside United States, etc.—Continued 

Temporary duty—Continued 

Cost-of-living allowance authorized by par. M4301 of Joint Travel 
Regs. for purpose of defraying average excess costs experienced by mem- 
bers of Armed Forces on permanent duty at place outside U.S. is not 
payable to Air Force Reserve officer ordered from home in U.S. to active 
duty training in Alaska for 44-day period, fact that member ordered 
to active duty training of short duration is entitled to certain allowances 
which are paid incident to permanent duty assignment does not make 
short duration assignment for active duty training permanent in nature; 
therefore, cost-of-living allowance may not be authorized for Reserve 
officer, nor for members of State Air National Guard ordered to active duty 
in Hawaii for 90 days or less, whether guard member is resident of 
Hawaii or continental United States, or whether dependents reside in 


Temporary lodgings 
Training periods of short duration 

Officers of State Army National Guard who performed annual field 
training in Europe within authority of 32 U.S.C. 502(a)(2) and 503 
during period Govt. quarters were not available and living accommoda- 
tions had to be obtained at own expense in nearby hotels are not entitled 
to temporary lodging allowances provided under 37 U.S.C. 405, par. 
M4303-1, Joint Travel Regs. contemplating entitlement to allowance 
only when members are permanently assigned to duty at station outside 
U.S. for performance of duty of indefinite or extended period rather than 
period of short duration, such as duty performed by officers; however, 
under broad authority of 37 U.S.C. 405 and 411 providing for payment 
of station allowances to member outside U.S. or in Hawaii or Alaska 
‘“‘whether or not he is in a travel status,’’ Joint Travel Regs. may be 
amended to authorize payment of temporary lodging allowance for future 
short periods of training outside U.S. or in Hawaii er Alaska 

Use necessity determination 

Staff sergeant stationed overseas who incident to orders directing him 
to report to new permanent duty station on Feb. 22, 1965, with prior 
performance of 10 days temporary duty at new station without return 
to old station located 25 miles away, ships his household effects on Feb. 
15, 1965, moving his dependents first to hotel at old station and then to 
one at new station, where they remained until Apr. 15, 1965, may not 
be paid temporary lodging allowance, even though entitled to one under 
par. M4303-2, Joint Travel Regs., for period not to exceed 60 days from 
Feb. 12, 1965, date he reported for temporary duty at new permanent 
duty post, on basis overseas commanding officer determined move to 
new post was necessary, although member’s dependents lived only short 
distance from that post, required determination of necessity for use of 
temporary lodgings not having been made by commander. - - - -----_- Si 
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STATUTES OF LIMITATION 

Claims 

Date of accrual 

Record correction 

Approved Correction Board action which placed officer on disability 
retired list retroactive to release from service in 1946 when Court of 
Claims had previously established officer’s right under law to disability 
retirement pay retroactive to earlier date than 1946 is, under rule in 
Haislip v. U.S., 152 Ct. Cl. 339, without effect to change entitlement 
to disability retired pay already existing and, therefore, Correction 
Board action does not remove effect of 6-year period of limitation in 
28 U.S.C. 2501 or 10-year period of limitation in 31 U.S.C. 71a so as 
to permit payment of disability retired pay for period barred by statute 
of limitations 

Recovery from Army colonel of retired pay adjustment he received 
for period barred by act of Oct. 9, 1940 (31 U.S.C. 71a), but allowed 
pursuant to correction of military records under 10 U.S.C. 1552 to show 
officer, originally retired as captain for disability, was re-retired and 
credited with 30 years’ service for longevity pay purposes, facts already 
in record, may not be refunded, action by Army Board for Correction 
of Military Records having no legal significance, neither adding nor 
deleting from original record, but merely reciting existing facts in attempt 
to avoid application of 1940 act, and decision in Oleson v. U.S., Ct. Cl. 
376-64, decided July 16, 1965, to effect that although facts of military 
record are not changed, record is corrected when Board incorporates 
administrative conclusions as to legal effect of facts, will not be followed 
until court in another similar case considers Correction Board has no 
authority to change law, only facts reflected in military record 

Refund claims 

Retired officer of Coast Guard whose reduced retired pay to provide 
annuity under Retired Serviceman’s Family Protection Pian, 10 U.S.C. 
1431-1446, was computed on basis of Mar. 26, 1903, birth date, upon 
correction of date of birth to Mar. 26, 1906, is entitled to refund of 
excess deductions made for cost of annuity, sec. 401 of regulations 
implementing Plan providing for adjustment of retired pay upon finding 
of administrative error or mistake of fact, and self-sustaining basis of 
Plan requiring withholding of proper amounts to cover cost of annuity 
computed under actuarial equivalent method in order to pay monthly 
sum up to time of member’s death; however, claim for refund having 
been received in GAO on Apr. 23, 1965, it may only be computed from 
Apr. 23 1955, right to refund accruing day-to-day on same basis as 
retired pay, period that precedes Apr. 23, 1955, is barred under 31 


Claim filed in 1965 by former Indian school superintendent for refund 
of payment he made to clear his accounts of GAO Notice of Exception 
taken in 1933, predicated on rule that he did not have authority to 
furnish municipality with money for purchase of water pipeline right- 
of-way needed to supply water to school may not be paid, even though 
former employee partially satisfied requirements of exception—evidence 
of receipt of payment by parties granting right-of-way, together with 
evidence of transfer of right-of-way to Govt., and that good title vested 
in Govt.—claim submitted as doubtful claim for adjustment and settle- 
ment by GAO being subject to prohibition in act of Oct. 9, 1940, 31 
U.S:C. 71a, having been filed more than 10 years after it first accrued _- 
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STATUTES OF LIMITATION—Continued 

Military service suspension 

Mustering-out pay claims 

Claim of officer of uniformed services honorably discharged as enlisted 
man from Air Force to enlist in Regular Army prior to July 16, 1952, who 
failed to file application for mustering-out pay prior to prescribed dead- 
line, midnight July 16, 1959, may not be considered either on basis of 
Pub. L. 89-50, approved June 24, 1965 (38 U.S.C. 2104), authorizing 
officers integrated into Regular component of armed force after June 26, 
1950, and before July 16, 1952, who failed to make application for 
mustering-out pay before statutory deadline to file for such pay before 
Jan, 31, 1966, or on basis of Dowling v. U.S., 156 Ct. Cl. 282 (1962), 
holding reservists serving on active duty in temporary officer (without 
component) status are entitled to mustering-out pay incident to appoint- 
ment in Regular component, and officer having been discharged from 
Air Force in enlisted status on Jan. 9, 1952, neither Pub. L. 89-50 nor 
Dowling case, applicable to officers, overcomes his failure to timely claim 
mustering-out pay 

STORAGE 

Baggage 

Military personnel 

Overseas restricted area duty 

As members of uniformed services are assigned to overseas restricted 
duty area, or to duty aboard vessel operating in area without change-in- 
quarters assignment, shipment and storage of clothing and personal ef- 
fects, regardless of rank, which they are required to dipose of does not 
fall within ‘‘unusual and emergency circumstances’ provisions of 37 
U.S.C. 406(a), and Joint Travel Regs. may not be amended to authorize 
shipment and storage of personal baggage of members from overseas 
restricted area, points en route, or from locations of ship to designated 
place, or nontemporary storage 
Household effects 

Military personnel 

Nontemporary 
Temporary duty 

Regulations authorizing nontemporary storage of household effects of 
members of uniformed services ordered to temporary duty for periods 
in excess of six months when such nontemporary storage is not in con- 
nection with any permanent change of station or predicated on particular 
Govt. need or assignment or vacation of quarters are regulations without 
legal effect and, therefore, payments made for such nontemporary storage 
in addition to per diem and other travel and transportation allowances 
temporary duty are not proper and any storage charges incurred subsc- 
quent to 60 days after date of this decision (Feb. 15, 1966) may not be 


Removal from storage prior to new orders 
Removal of household goods from nontemporary storage prior to 
issuance of new permanent chgnge-of-station orders for delivery to samc 
local area from which household goods were placed in storage may be 
authorized as alternative to continued storage when changed circum- 
stances necessitate that dependents return to or remain at or in vicinity 
of old station after placement of effects in storage, and par. M8101 of 
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STORAGE—Continued 
Household effects—Continued 
Military personnel—Continued 
Removal from storage prior to new orders—Continued 
Joint Travel Regs. amended accordingly, drayage and related charges 
for delivery and pickup of effects incident to nontemporary storage in 
U.S. under 37 U.S.C. 406(d) in lieu of shipment being reimbursable as 
accessorial charges on basis of same permanent change-of-station orders, 
accessorial charges for drayage and handling out of as well as into storage 
may be authorized incident to storage and paid under same permanent 
change-of-station orders; however, any other movement or restorage of 
effects would require further permanent change-of-station orders, except 
when authorized pursuant to 37 U.S.C. 406(e), 406(h) 
SUBSIDIES 
Tobacco export program. (See Commodity Credit Corporation, tobacco 
export program, subsidies) 
SUBSISTENCE 
Per diem 
Constructive costs 
Less than ten hours travel 
In comparing cost of travel by privately owned motor vehicle with 
constructive cost of travel by common carrier incident to travel of 
civilian employee and his dependents by privately owned automobile 
under permanent change-of-station orders authorizing travel by com- 
mon carrier or privately owned vehicle, with mileage and per diem, 
cost not to exceed first-class rail, use of separate methods for determining 
mileage and per diem payments is prescribed by sec. 3.5(b)(2), Stand- 
ardized Govt. Travel Regs., and Bur. of Budget Cir. No. A-7, Rev., 
dated July 20, 1964, limiting reimbursement to constructive cost of 
available air coach unless administrative determination is made that 
constructive cost comparison by rail is more economical, and mileage 
allowance being less than constructive cost of available air transporta- 
tion, employee may be paid mileage at rate authorized for distance 
traveled, but may not be paid any per diem, constructive travel time 
by air being less than 10 hours during same calendar day 
Military personnel 
Maneuvers, etc. 
Unit movement status 
Officers and airmen who incident to partial closing of Air Force base 
for repairs are sent as unit, within contemplation of par. M4201-14 
of Joint Travel Regs., to another base on temporary duty for varying 
periods on ‘‘as needed’’ basis to maintain bomber alert, and are furnished 
Govt. quarters and messing facilities without charge are not entitled 
to per diem, even though small portion of officers of unit are forced to 
use commercial facilities and are paid per diem allowance, and tem- 
porary duty having been performed as group assignment, fact that 
orders are issued to individuals, omitting name of unit or detachment, 
does not defeat restriction in par. M4201-14 against payment of per 
diem allowance, nor does payment of per diem to small number of 
officers required to live in commercial facilities afford basis to pay per 
diem allowance to those members furnished Govt. quarters and messing 
facilities, and erroneous payments made to them should be recovered - - 


Page 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Quarters and messing facilities furnished 
Election by member 
Officers of uniformed services in pay grades O-4 and above who 
while on temporary duty are entitled to reimbursement for necessary 
expenses of travel prescribed by 37 U.S.C. 404 and 411 are not within 
purview of 37 U.S.C. 403(b), as added by sec. 10, Uniformed Services 
Pay Act of 1963, permitting officers in pay grades O-4 and above to 
elect not to occupy Govt. quarters but to receive basic allowance for 
quarters, elective provision that does not extend to lodgings for members 
in travel or temporary status, and prohibition in sec. 5 of act of Aug. 20, 
1964, that members of uniformed services are not required to occupy 
rental quarters, absent necessity, has no application to free quarters 
and does not disturb longstanding administrative practice to require 
military personnel to occupy public quarters and to be paid at reduced 
per diem rates, and cost of private lodgings not considered necessary 
expense, Joint Travel Regs. may not be amended, without congressional 
approval, to permit officers in pay grades O-4 and above to elect not to 
occupy available Govt. quarters while on temporary duty and to receive 
full per diem 
Temporary duty 
Near permanent duty station 
Air Force officer issued blanket travel orders by his Sandia Base 
headqvarters for temporary duty both as aide-de-camp and as additional 
crew member over and above maximum crew component, and special 
orders authorizing him to fly at adjacent Kirtland AFB pursuant to 
AFM 60-1 in order to qualify for flying pay, who is absent more than 
10 hours from Sandia Base incident to reporting early at Kirtland to 
prepare for flight of less than 10 hours was not in travel status from time 
he departed from his designated post at Sandia Base, temporary duty 
to prevent loss of flying pay having been performed as crew member 
at Kirtland and not as additional crew member under blanket travel 
orders; therefore, officer is not entitled to per diem for absence of less 
than 10 hours from Kirtland, his duty station for purpose of qualify- 
ing for flying pay, on basis that he was away from Sandia Base for 
period of more than 10 hours 
Time completing travel arrangements 
To commence payment of per diem allowance from time member of 
uniformed services departs from home or duty, or 1 hour immediately 
prior to time carrier is scheduled to depart, whichever is lesser per diem, 
time required to complete travel arrangements, generally at airport, 
may not be authorized, entitlement to travel and transportation allow- 
ances authorized by 37 U.S.C. 404 and implementing par. M3050 of 
Joint Travel Regs. accruing only while member is in actual travel 
status; therefore, member at permanent duty station until departure 
of carrier, intrastation travel from home or duty to carrier terminal to 
complete travel arrangements is not considered travel away from des- 
ignated post of duty for purpose of paying per diem allowance, not- 
withstanding it may take traveler departing from “local terminal’ 
less time to complete required travel arrangements-___---------_----- Se 
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SUBSISTENCE—Continued 
Per diem—Continued 
Military personnel—Continued 
Travel to eating places 
To provide same entitlements for local transportation costs to mem- 
bers of uniformed services as are authorized for civilian employees by 
Standardized Govt. Travel Regs., members at temporary duty station 
for travel between place of lodging and place of business may be re- 
imbursed cost of bus or streetcar fare, taxicab fare when authorized 
or approved as advantageous to Govt., mileage at rate of $0.10 a mile 
for use of privately owned automobile, and expense of travel to nearest 
available eating place, considered necessary transportation not inci- 
dental to subsistence and, accordingly, Joint Travel Regs., may be 
amended to provide same reimbursement rights as authorized by par. 
3.lce of civilian regulations (expense of daily travel to procure meals), 
3.1d (bus or streetcar travel), 3.4a (taxicabs), and 3.5b (mileage), 
however, 37 U.S.C. 404 governs within and without station travel for 
entire trip 
Travel to training areas 
Cadets or midshipmen appointed under 10 U.S.C. 2107, or persons 
enrolled in advance training program prescribed by 10 U.S.C. 2104, 
receiving scholarship assistance pursuant to Reserve Officers’ Training 
Corps Vitalization Act of 1964, who as members of Senior Reserve 
Officers’ Training Corps participate in field training and practice cruises 
provided by sec. 2109 are not entitled to pay and allowances for travel 
time te and from summer training, 1964 act amending 37 U.S.C. 209(c) 
to authorize pay to members of Corps while “attending field training 
or practice cruises,’ using language substantially same as that used in 
prior authority for training under which active duty pay for travel to 
and from training was not paid is to be given same application absent 
indication in 1964 act that pay for travel was intended, therefore, pay 
may be authorized only from day of arrival at camp or practice cruise 
to day of relief from duty; however, payments made to Naval Reserve 
Officers’ Training Corps students pursuant to regulation after enact- 
ment of 1964 act approved Oct. 13, 1964, until Apr. 26, 1965 will not 
be questioned 
SUBSISTENCE ALLOWANCE 
Military personnel 
Reserve Officers’ Training Corps 
Unit of choice not at college attended 
To permit student attending civilian educational institution that 
does not have unit of Reserve Officers’ Training Corps (ROTC) of 
branch of service in which he desires membership to enroll in Senior 
ROTC program of his choice maintained at another institution and to 
pay him subsistence allowance would serve purpose of Reserve Officers’ 
Training Corps Vitalization Act of 1964 to improve ROTC program and 
to stimulate careers in Armed Forces, and legislative history indicating 
no intent to limit eligible college students to membership in particular 
ROTC unit at particular institution, curtailing opportunities available 
to prospective reservists interested in particular service would not be 
consistent with revitalizing purposes of act and is not required, student 
qualifications prescribed by act for participation in program, protecting 
U.S. against failure of student to fulfill his obligations; therefore, sub- 
sistence allowance may be paid to student participating in ROTC unit 
other than one located at college he attends 
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SURPLUS PROPERTY 
(See Property, public, surplus) 
TELEPHONES 
Rates 
Tax inclusion 
Although U.S. Govt. is liable for Kentucky Veterans’ Bonus Sales and 
and Use Tax, enacted July 1, 1960, on intrastate telephone service from 
Apr. 1, 1965, date Kentucky Public Service Commission approved 
tariff amendment authorizing addition of sales tax to bills of subscribers, 
as contract provided for prices at level approved by appropriate State 
regulatory agency, tax may not be paid on services furnished Govt. 
prior to Apr. 1, 1965, date tax became part of lawfully-in-effect tariff 
rate, absent contract provision authorizing reimbursement of tax imposed 
on vendor, whose failure to pass on tax to vendee, as authorized by tax 
law, does not affect its liability for tax 
TIMBER SALES 
Deposits 
Set off against debts 
Generally where deposit is required in lieu of security bond or is 
intended to secure one or more particular obligations, that amount may 
not be retained after full performance of secured obligations, and where 
amount is intended to apply on contract price, and is not otherwise 
restricted, any residual amount is not security deposit and may be used 
to offset any obligation to Government and, although, in view of various 
reasons for requiring deposits covering sale of National Forest timber 
and other resource products, each refund must be considered on its 
merits in light of existing circumstances, there is no legal or practical 
objections to using contract clause to authorize application of deposit 
refunds to debts arising out of prior transactions; however, whether such 
clause, or one restricting use of deposits to transactions arising under 
contract is preferred, clause used should be identical in all contracts 
requiring deposit payments by contractors 
Timber appraisal 
Public accountant firms 
Employment of certified public accountant firms to appraise national 
forest timber and to certify that data analyzed qualifies timber for sale 
by Forest Service, routine operation even though performed by persons 
of professional qualifications, may be authorized on temporary basis by 
Dept. of Agriculture under sec. 706(a) of Organic Act, 1944 (5 U.S.C. 
574), without applying dollar limitation on hiring experts and consultants 
(5 U.S.C. 55a) prescribed in 1966 funds appropriated for Forest Service, 
and “labor-hour” type contract—a variant of time and materials con- 
tract—is permissible method of contracting for the professional services 
pursuant to sec. 1-3.406-2 of Federal Procurement Regs., and hourly 
billing rates for applied hours, plus travel and transportation expenses, 
subject to fixed-maximum limit, is practicable and feasible method to 
obtain desired end, contracting officer to determine reasonableness of 
billing rates and time spent on job 
TORTS 
Prisoners injured or deceased. (See Prison and Prisoners, injury or 
death benefits) 
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TRANSPORTATION 

Automobiles 

Military personnel 

Commercial vessels 
Arrangement by Government requirement 

When member of uniformed services entitled under 10 U.S.C. 2634 
and 37 U.S.C. 406(h) to Govt. arranged free ocean transportation of 
privately owned motor vehicle upon permanent change to overseas 
station, personally arranges and pays for commercial shipment of motor 
vehicle, cost of ocean transportation, absent specific statutory authority, 
may not be reimbursed to member, and law authorizing ocean trans- 
portation of privately owned motor vehicles conferring no shipping 
entitlement on member personally, nor providing for reimbursement of 
personal expense incurred for commercial transportation arranged by 
him Joint Travel Regs. may not be amended to authorize reimburse- 
ment of transportation costs to members personally arranging for 
shipment of motor vehicle to their permanently assigned overseas 


To other than new duty station 
Orders canceled, etc. 

Reshipment or transshipment of privately owned motor vehicle of 
member of uniformed services whose orders for overseas duty are 
amended, canceled, or revoked not falling within purview of act of 
Dec. 23, 1963 (37 U.S.C. 406a), providing reimbursement to member 
for travel of dependents and shipment of household goods under per- 
manent change-of-station orders subsequently modified, canceled, 
or revoked, may not be authorized under principle applied prior to act, 
pursuant to E. O. No. 10053, dated Apr. 20, 1949, that Govt. having 
assumed control of shipment of household goods was responsible upon 
amendment or cancellation of orders for delivery to proper station, 
term “household goods” as defined in par. M8000-2.2 of Joint Travel 
Regs. not including privately owned vehicle, and 10 U.S.C. 2634 pro- 
viding for ocean shipment of vehicle incident to permanent change of 
station, silent as to shipment of vehicle when orders are amended, 
canceled, or revoked, shipment at Govt. expense may not be authorized - 

Privately owned motor vehicle moved by member of uniformed 
services to port of embarkation in U.S. under permanent change-of- 
station orders to unrestricted area overseas prior to reassignment to 
restricted area, dependents either remaining or returning to opposite 
coast, comes within scope of 10 U.S.C. 2634, providing for ocean ship- 
ment of vehicle of member at Government expense “‘to his new station 
or such other place as Secretary may authorize,” rather than within 
purview of 37 U.S.C. 406a, limiting entitlement to forwarding or re- 
turning baggage and household effects when orders are canceled, revoked, 
or modified, thus excluding transshipment of privately owned vehicle, 
and sec. 2634 authorizing transportation of one motor vehicle at Govt. 
expense incident to permanent change to overseas station for personal 
use of member or dependents, Joint Travel Regs. may be amended to 
authorize ocean shipment of vehicle between coastal ports of U.S. for 
use of dependents 
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TRANSPORTATION—Continued 
Automobiles—Continued 
Military personnel—Continued 
Water-rail service 
Rejection by Military Sea Transportation Service of Alaska Steamship 
Company tenders offering rates for transportation of privately owned 
motor vehicles of military personnel from Seattle, Washington, to 
Anchorage, Alaska, by water-rail service is required in absence of 
statutory authority for use of water-rail service, legislative history 
of 10 U.S.C. 2634, authority for shipment at Government expense of 
privately owned vehicle of member of uniformed services incident to 
permanent change of station and prescribing use of “privately owned 
American shipping services,’’ evidencing that other than water trans- 
portation for movement of privately owned vehicle for personal use of 
member or his dependents was not intended 
Baggage 
Military personnel 
Overseas restricted area duty 
As members of uniformed services are assigned to overseas restricted 
duty area, or to duty aboard vessel operating in area without change- 
in-quarters assignment, shipment and storage of clothing and personal 
effects, regardless of rank, which they are required to dispose of does 
not fall within ‘‘unusual and emergency circumstances’ provisions 
of 37 U.S.C. 406(a), and Joint Travel Regs. may not be amended to 
authorize shipment and storage of personal baggage of members from 
overseas restricted area, points en route, or from locations of ship to 
designated place, or nontemporary storage--_- -_-------- odes putts 
Unaccompanied personal effects 
Cost of shipping personal effects of Navy members to and from vessel 
that is away from its home port and home yard, effects that normally 
would accompany member to permanent change of station but for 
circumstances of travel, may be paid without regard to permanent 
change-of-station allowance for household goods, or to fact that cost 
of shipment will exceed cost of shipment from old home yard or port 
to new home yard or port, and Joint Travel Regs. may be amended to 
provide, within authorized weight allowances, for transportation of 
personal effects incident to transfer of a member to and from a perma- 
nent duty station aboard ship, broad authority in 37 U.S.C. 406 for 
transportation of baggage and household effects on permanent change 
of station covering both movement of effects for use ashore by depend- 
ents and those personally required by member, and the definition of 
“permanent station,” pursuant to section 411(d), recognizing member 
has two duty stations—one aboard ship and other the base ashore for 
dependents 
Bills of lading 
Notations 
Requirement 
Failure to comply 
Payment of exclusive use of vehicle charges for transporting shipment 
under bill of lading annotated ‘emergency expedite for earliest possible 
delivery” rather than “exclusive use of vehicle requested,” notation 
required by appropriate tariff to establish entitlement to exclusive-use 
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TRANSPORTATION—Continued 
Bills of lading—Continued 
Notations—Continued 
Requirément—Continued 
Failure to comply—Continued 
charges, is for adjustment and collection action to recover overpayment, 
annotation used failing to apprise origin carrier that shipper requested 
exclusive use of vehicle services, and statement that special service 
had been verbally requested, furnished more than 2 years after ship- 
ment was tendered, not having been made contemporaneously, neither 
operates to relieve carrier from complying with essential tariff require- 
ments, nor cures defect of omitted exclusive use of vehicle notation, 
sec. 217(b), Interstate Commerce Act, 49 U.S.C. 317(b), prohibiting 
waiver of tariff rules, except for transportation furnished under sec. 22, 
because waiver deprives shipper of equality of treatment demanded 
by sec. 217(b) 
Dependents 
Military personnel 
Advance travel of dependents 
Emergency, etc., conditions 
Alert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken 
for operational movement of unit does not conform to requirements 
of competent travel order and may not be treated as change-of-station 
order to relocate dependents, baggage, and household effects; however, 
relocation may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
‘including’ used in section not limiting Secretaries to enumerated 
unusual or emergency situations, and Joint Travel Regs. may be amended 
to provide for transportation of dependents, baggage, and household 
effects of those members who are not on duty at places mentioned in 
statute, provided actual movement overseas commences within 90 days 
or less after alert notice and time does not permit issuance of orders 
for relocation of households before overseas deployment--_-_--._-_------ 
Children 
Twenty-one years of age 
Authority in 37 U.S.C. 406, added by act of Aug. 14, 1964, continuing 
dependency of unmarried child of member of uniformed services for 
whom he received transportation in kind to his station outside U.S., 
or in Hawaii, or Alaska, reimbursement, or monetary allowance, who 
attains 21 years of age while member is serving outside continental 
U.S. is not limited to returning dependent to U.S. upon assignment of 
member to duty in U.S., and language of 1964 act operating to continue 
dependency status of children concerned until they are returned to 
U.S., Vol. I, Joint Travel Regs., may be amended to expand dependent 
travel entitlement to include travel between unrestricted overseas 
areas incident to permanent change-of-station orders, or to return such 
dependents to U.S. at Govt. expense when member is assigned from 
unrestricted to restricted overseas station 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Deployment without home port or yard change 
Navy members attached to ships and staffs deployed overseas for 
at least year without change in home port or home yard, duty analogous 
to that of personnelaissigned to overseas restricted areas, may be author- 
ized transportation for dependents and household goods to designated 
place, and pars. M7005-1 and M8253-2b, Joint Travel Regs., as an- 
nounced in Joint Determination 42-65, covering members issued change- 
of-station orders, may be amended accordingly, members deployed 
overseas for prolonged period of time, maintenance of residence at home 
port or home yard no longer serves purpose for which intended and 
could result in undue hardship; therefore, continued residence may be 
regarded as unusual circumstances contemplated by 37 U.S.C. 406(e), 
that authorizes transportation of dependents, baggage, and household 
effects whether or not permanent change of orders issued, and depend- 
ency situation of members permanently assigned to vessels concerned 
is same as newly assigned members 
Dislocation allowance 
Delay in move to new station 
Air Force officer who more than 2 years after issuance of permanent 
change-of-station orders transferring him from hospital assignment 
to area where he had served as ROTC Staff member and where his 
dependents continued to reside, moved his dependents to on-base 
housing as his presence was required on base, is not precluded by delayed 
move from entitlement to dependent travel and dislocation allowances, 
no time limitation being imposed on exercise of right to dependent 
travel incident to permanent change-of-duty station, and fact move 
was delayed for personal reasons pending sale of officer’s house does not 
affect his right to move dependents at Govt. expense during period 
orders remain in effect and prior to receipt of notice of further change 
of station, and relocation of officer’s dependents from area residence 
to on-base housing, distance of 31 miles, occurring incident to permanent 
change-of-station orders he is entitled to dependent travel and dis- 
location allowances 
Interim change of duty station effect 
Fact that dependents of Navy member remain at his old duty station 
and he is paid dislocation allowance for their move to private residence 
incident to 36-week tour of duty for instructions prior to his ultimate 
transfer overseas, for which he is also paid dislocation allowance and to 
which he and his dependents are transported from San Francisco at 
Govt. expense, does not deprive member of entitlement to transporta- 
tion of dependents from old duty station to overseas point of departure, 
a right that is reserved to him by par. M7055, Joint Travel Regs., with- 
out ‘regard to any interim permanent change of station, and that is not 
forfeited by receipt of dislocation allowance incident to first permanent 
change of station—par. M9002 providing that travel of dependents is 
not prerequisite to payment of dislocation allowance—and member 
not having exercised right to dependents’ travel under first set of orders 
and entitled to their transportation from place they resided to his over- 
seas station may be paid cost of transporting them to San Francisco--- 
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TRANSPORTATION—Continued 
Dependents—Continued 
Military personnel—Continued 
Time limitations 
Permanent change of station 
Air Force officer who more than 2 years after issuance of permanent 
change-of-station orders transferring him from hospital assignment to 
area where he had served as ROTC Staff member and where his depen- 
dents continued to reside, moved his dependents to on-base housing as 
his presence was required on base, is not precluded by delayed move 
from entitlement to dependent travel and dislocation allowances, no 
time limitation being imposed on exercise of right to dependent travel 
incident to permanent change-of-duty station, and fact move was delayed 
for personal reasons pending sale of officer’s house does not affect his 
right to move dependents at Govt. expense during period orders remain 
in effect and prior to receipt of notice of further change of station, and 
relocation of officer’s dependents from area residence to on-base housing, 
distance of 31 miles, occurring incident to permanent change-of-station 
orders he is entitled to dependent travel and dislocation allowances- - - - 
Time of accrual of right 
Army officer who upon completion of officers’ candidate school is 
ordered on 2-year overseas permanent change-of-station tour without 
dependents, preceded by temporary duty at place to which he moves 
his wife is not entitled to mileage allowance for that travel on basis of 
subsequent assignment to indefinite tour of overseas duty, permitting 
concurrent travel of dependents, officer’s status of entitlement to travel 
of dependents at Govt. expense arising not under permanent change-of- 
station orders, but acquired in connection with his indefinite tour of 
duty overseas after wife’s travel had been performed, travel not intended 
for purpose of establishing residence within contemplation of par. M7005, 
Joint Travel Regs.; therefore, payment of monetary allowance to officer 
for travel of wife to his temporary duty station is not authorized 
Vessel and port changes 
Navy member who upon reenlistment and prior to a July 27, 1963 
transfer to new permanent station returns on leave to his home of record, 
the Philippine Islands, where he married, and who on July 15, 1964 is 
transferred to another vessel at same port is entitled to transportation 
of wife and child, if child was his dependent on July 27, 1963, and house- 
hold goods from Philippines to home port of vessels, pursuant to pars. 
M7011-—4 and M8259-4 of Joint Travel Regs. incident to first permanent 
duty station assignment upon reenlistment; however, dislocation al- 
lowance authorized by 37 U.S.C. 407, a dependent’s transportation that 
accrues only when dependents are authorized to move, is not payable to 
member either incident to travel of dependents to first duty station, 
or incident to transfer from one vessel to another with same home port, 
no permanent change of station having been involved 
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TRANSPORTATION—Continued 
Household effects 
Actual expenses 
Allowance not authorized 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of ‘“‘necessary travel expenses’’ 
of corpsman and his dependents and “‘necessary expenses of transpor- 
tation” of household goods and personal effects, and ‘‘other necessary 
expenses’’ as are directly related to service in Corps, authority that does 
not permit establishment of allowance to cover travel and transportation 
expenses incurred incident to actual service as distinguished from 
training 
Damage, loss, etc. 
Carrier’s entitlement to payment. (See Property, private, damage, 
loss, etc., carrier’s entitlement to payment) 
Military personnel 
Advance shipments 
Emergency, etc., conditions 
Ajert putting designated units on notice that change of station to 
overseas area is pending and that all preparations should be taken for 
operational movement of unit does not conform to requirements of com- 
petent travel order and may not be treated as change-of-station order 
to relocate dependents, baggage, and household effects; however, re- 
location may be accomplished pursuant to 37 U.S.C. 406(e) providing 
authority for relocation in unusual or emergency circumstances, word 
“including” used in section not limiting Secretaries to enumerated un- 
usual or emergency situations, and Joint Travel Regs. may be amended 
to provide for transportation of dependents, baggage, and household 
effects of those members who are not on duty at places mentioned in 
statute, provided actual movement overseas commences within 90 days 
or less after alert notice and time does not permit issuance of orders for 
relocation of households before overseas deployment 
Deployment without home port or yard change 
Navy members attached to ships and staffs deployed overseas for at 
least year without change in home port or home yard, duty analogous 
to that of personnel assigned to overseas restricted areas, may be au- 
thorized transportation for dependents and household goods to desig- 
nated place, and pars. M7065-1 and M8253-2b, Joint Travel Regs., as 
announced in Joint Determination 42-65, covering members issued 
change-of-station orders, may be amended accordingly, members de- 
ployed overseas for prolonged period of time, maintenance of residence 
at home port or home yard no longer serves purpose for which intended 
and could result in undue hardship; therefore, continued residence may 
be regarded as unusual circumstances contemplated by 37 U.S.C. 406(e), 
that authorizes transportation of dependents, baggage, and household 
effects whether or not permanent change of orders issued, and dependency 
situation of members permanently assigned to vessels concerned is same 
as newly assigned members 
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TRANSPORTATION—Continued Page 
Household effects—Continued 
Military personnel—Continued 
Packing, crating, drayage, etc. 
Local moves at overseas station 
Drayage of household effects of members of uniformed services sta- 
tioned overseas from local economy housing to former rental guarantee 
housing, which is also private housing, may not be considered as incident 
to directed move to Govt. quarters nor movement involving unusual or 
emergency circumstances to be authorized at Govt. expense under 37 
U.S.C. 406, and, therefore, amendment to Joint Travel Regs. to permit 
drayage at Govt. expense in such cases may not be authorized_--__-_--_- 569 
Storage. (See Storage, household effects) 
Storage in transit 
Damage, loss, etc. 
Service charges 
Several shipments of household goods of military personnel moving 
under Govt. bills of lading showing each transportation contract to 
pack, transport, and store goods was single unified transaction made 
for purpose of moving household goods of service member from origin 
point to designated destination having been destroyed by fire within 
90-day period goods were to be stored at destination before delivery 
was accomplished, carrier is not entitled to line-haul transportation 
and accessorial service charges, and conditional payment made to carrier 
under procedure authorized by GAO Manual For Guidance of Federal 
Agencies, Title 5, sec. 3075, not having waived proper accomplishment 
of bills of lading, carrier remained liable for shipments during storage 
and until delivery to consignee or owner, services under contract being 
interdependent and not severable; therefore, absent performance 
called for by contract, Govt. is not liable for any part of contract price. 556 
Military personnel 
Foreign transportation operated at expense of United States 
Reimbursement basis 
Although members of uniformed services who utilize their privately 
owned conveyances for their own and dependents’ travel on permanent 
change of station to and from Berlin, including all travel in East and 
West Germany, may not be reimbursed cost of transportation or paid 
monetary allowances in lieu of transportation under pars. M4150-1, 
M4203-5 and M7000-13, Joint Travel Regs., when rail transportation 
is made available by foreign government at no cost to U.S. or to them, 
when travel involved could be performed on trains of German Federal 
Railway’ operated substantially at expense of U.S. and considered 
Govt. conveyances within contemplation of M1150—6, defined as ‘any 
transportation facility owned, leased, or chartered by the Government,”’ 
regulations respecting availability and utilization of Govt. conveyances 
are for consideration in reimbursing members utilizing their privately 
NS OO FL D7. Pe, ee de eke occ otis 151 
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TRANSPORTATION—Continued Page 
Passenger 
Other than Government personnel 
Authority 
Transportation by chartered bus of female guests to provide social 
and recreational services to Job Corps enrollees is not within prohibition 
in 31 U.S.C. 551, restricting furnishing of transportation for purpose of 
holding conventions or other forms of assemblage or gathering, and 
payment for rental of bus may be authorized under sec. 105(a) of Eco- 
nomic Opportunity Act of 1964 (42 U.S.C. 2715(a)), trip for which 
transportation charges are claimed constituting that part of program 
contemplated by 1964 act, designed to enhance social, educational, 
and cultural development of Job Corpsmen--_-____-___--._----------- 476 
Rates 
Exclusive use of vehicle 
Evidence 
Payment of exclusive use of vehicle charges for transporting shipment 
under bill of lading annotated ‘emergency expedite for earliest possible 
delivery” rather than “exclusive use of vehicle requested,” notation 
required by appropriate tariff to establish entitlement to exclusive-use 
charges, is for adjustment and collection action to recover overpayment, 
annotation used failing to apprise origin carrier that shipper requested 
exclusive use of vehicle services, and statement that special service had 
been verbally requested, furnished more than 2 years after shipment 
was tendered, not having been made contemporaneously, neither operates 
to relieve carrier from complying with essential tariff requirements, 
nor cures defect of omitted exclusive use of vehicle notation, sec. 217(b), 
Interstate Commerce Act, 49 U.S.C. 317(b), prohibiting waiver of tariff 
rules, except for transportation furnished under sec. 22, because waiver 
deprives shipper of equality of treatment demanded by sec. 217(b)_-___- 384 
Section 22 quotations 
Agencies not party to quotations 
Direct payment to carrier by using agency 
Fact that Govt. agency other than offeree tendered special rates 
pursuant to sec. 22, Interstate Commerce Act, is billed and pays charges 
on shipments made for its account under Govt. bills of lading issued 
by offeree and citing appropriation of using agency, or commercial 
bills of lading for conversion to Govt. bills of lading, does not operate 
to bar applicability of sec. 22 rates, designated offeree by issuing bill 
of lading having accepted offer of carrier and entered into contract 
assumes status of consignor liable for freight charges should consignee 
default, absent special contractual provision to contrary; therefore, 
Military Traffic Management and Terminal Services or General Serv- 
ices Admin. may issue bills of Jading on traffic for account of National 
Aeronautics and Space Admin., notwithstanding shipping charges are 
to be billed to and paid by that agency; however, rate tender would 
not be applicable if bill of lading were issued by agency other than 
offeree, absent showing of offeror’s intent to extend sec. 22 rates to 
COE I is sek ice evs Cok eee ccdnsticnddaseceteesns ees 118 
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TRANSPORTATION—Continued 

Rates—Continued 

Section 22 quotations—Continued 

Agencies not party to quotations—Continued 
Generally 

Common carrier rate tender (quotation) under sec. 22, Interstate 
Commerce Act, 49 U.S.C. 22, made applicable to motor carriers by 
sec. 217(b), 49 U.S.C. 317(b), granting special Jower-than-tariff arrange- 
ment to individual agencies of U.S. is offer to furnish transportation 
services at special rates and charges, subject to terms and conditions 
specified, which offer is accepted and ripens into contract as to particular 
shipment when offeree elects to and does utilize service described in 
offer and settles charges in accordance with its terms, and carrier- 
offeror having right to select party with whom to deal, sec. 22 tender 
issued and specifically limited to certain agency may not be accepted 
and used by another agency unless carrier-offeror, even if only by bill 
of lading annotation, authorized use of sec. 22 quotation 

Reimbursement by using agency 

Special rate tenders offered pursuant to sec. 22, Interstate Commerce 
Act, to Military Traffic Management and Terminal Services or General 
Services Admin. are available on traffic for account of National Aero- 
nautics and Space Admin. under Govt. bill of lading, or commercial 
bill of lading for conversion to Govt. bill of lading, where charges billed 
to and paid by agency issuing bill of lading, citing military appropriation, 
is subject to reimbursement, notwithstanding rate tender is individual 
to offeree, tender of special rates having been accepted by designated 
offeree with whom carrier-offeror deals exclusively, when bargain 
between parties is completed upon payment of charges by offeree on 
shipments made for account of another party, carrier-offeror has no 
interest in reimbursement arrangement between offeree and other 


Cost-plus-a-fixed-fee contractors 

Shipments by cost-plus-fixed-fee Govt. contractor that move on 
commercial bills of lading indicating transportation charges are borne 
by Govt., even though not paid over to carrier by Govt., qualify for 
sec. 22 of Interstate Commerce Act rate privileges, Govt. receiving 
actual and total benefit of special rates 

Value released v. unreleased 

Released value rates in tariff supplement requiring shipper statement 
of declared value, filed with Interstate Commerce Commission by motor 
carrier subsequent to contracting to transport Govt. shipments at 
lower than tariff rates pursuant to 49 U.S.C. 22 and 317, do not apply 
to tender and liability of carrier for damage to equipment transported 
at reduced rates is full value of damage, intent that released value 
rates apply with tender rates not appearing in tariff supplement and 
tender nor otherwise evidenced, carrier having accepted shipment 
without required value declaration on face of bill of lading, and fact 
that tender is subject to rules and regulations of volume shipments 
on file with Commission does not operate to incorporate released value 
rates into tender to convert unreleased quotation rates into offer of 
choice of rates based on valuation, and only single rate having been 
offered, printed restricted value condition on bill of lading does not 
limit carrier liability 
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TRAVEL ALLOWANCE Pome 
National Teacher Corps 
Training 
National Teacher Corps members who travel from place of residence to 
preservice training institution and subsequently to place of assignment 
may be paid travel allowance pursuant to authority in 514(b) of Pub. L. 
89-329, “Higher Education Act of 1965,”’ prescribing payment of sub- 
sistence allowances and other expenses incident to period of training, 
term “other expenses” being sufficiently broad to cover expenses of 
CRT Er Tete 00 CAIN. cc oe ook ree ce et eee es eas 814 
j TRAVEL EXPENSES 
Actual expenses 
Peace Corps enrollee who upon completing tour of duty in Nepal 
elected cash ($707.70) rather than travel in kind, applying cash to pur- 
chase of round-the-world round trip ticket in anticipation of returning 
to Nepal under contract signed with Agency for International Develop- 
ment before departing for U.S., entitled under contract to reimbursement 
for return to Nepal on actual expense basis not to exceed cost by most 
| direct route of class and kind of travel actually performed, in no event 
to exceed cost of economy class commerical regularly scheduled air 
travel by most direct route, may only be reimbursed actual expenses— 
one-half round trip ticket ($640.17), amount less than constructive cost 
of one-way economy class commercial air transportation by most 
direct route—and fact former enrollee did not expend full amount of 
cash received to return home vests no right in Govt. to recover unex- 
pended balance of unconditional payment-_------.------------------ 738 
Travel and transportation expenses incurred by National Teacher 
Corps member incident to service in Corps may be reimbursed only on 
actual expense basis under sec. 514(c) of Higher Education Act of 1965 
(20 U.S.C. 1104), prescribing payment of ‘‘necessary travel expenses”’ 
of corpsman and his dependents and “‘necessary expenses of transporta- 
tion’ of household goods and personal effects, and “‘other necessary 
expenses’”’ as are directly related to service in Corps, authority that 
does not permit establishment of allowance to cover travel and trans- 
portation expenses incurred incident to actual service as distinguished 
I Oe a eco hee waleid a cee een ewes ee 814 
First duty station 
Service agreement 
Leave without pay effect 
Employee who was paid travel expenses to his first post of duty upon 
signing 12-month employment agreement but who served only 3 months 
of agreed service when he was granted leave without pay for educational 
purposes may have leave without pay period regarded as ‘‘in the Govern- 
ment service’’ as used in sec. 7 of Administrative Expenses Act of 1946, 
5 U.S.C. 73b-3(b), to satisfy 12 months of service requirement and, there- 
fore, recovery of travel expenses to first duty station is not required - - 680 
Illness 
Other than employee 
Travel expenses incurred by civilian employee of Govt. for round 
trip from temporary overseas duty assignment to his permanent duty 
station to attend funeral of his father may not be reimbursed to em- 
ployee, as travel performed due to illness or death of member of em- 
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TRAVEL EXPENSES—Continued 


Tilness—Continued 

Other than employee—Continued 
ployee’s immediate family is personal to employee that is not 
compensable under 5 U.S.C. 836 and sec. 6.56, Standardized Govern- 
ment Travel Regs., authorizing per diem and transportation expenses 
to employee who while traveling away from his official station on official 
business becomes incapacitated through illness or injury 
Military personnel 

Amendment or revocation of orders 

Preparatory travel costs 

Passport application expenses incurred by Army officer incident to 
permanent change of orders to overseas assignment which are revoked 
prior to commencement of travel by officer and his dependents are 
preparatory expenses that are not reimbursable under act of Dec. 23, 
1963 (37 U.S.C. 406a), providing for reimbursement of expenses for 
travel commenced prior to effective date of permanent change-of- 
station orders that are modified, canceled, or revoked, and transfer 
orders of officer having been revoked before officer and his dependents 
departed old station, absent specific statutory authority in act for 
reimbursement of preparatory expenses, claim of officer for passport 
ny le i is be cere sided cdanc reissue icnGeee Sea 

Local travel 

Temporary duty station travel 

To provide same entitlements for local transportation costs to mem- 
bers of uniformed services as are authorized for civilian employees 
by Standardized Govt. Travel Regs., members at temporary duty station 
for travel between place of lodging and place of business may be re- 
imbursed cost of bus or streetcar fare, taxicab fare when authorized 
or approved as advantageous to Govt., mileage at rate of $0.10 a mile 
for use of privately owned automobile, and expense of travel to nearest 
available eating place, considered necessary transportation not inci- 
dental to subsistence and, accordingly, Joint Travel Regs., may be 
amended to provide same reimbursement rights as authorized by par. 
3.l1c of civilian regulations (expense of daily travel to procure meals), 
3.1d (bus or streetcar travel), 3.4a (taxicabs), and 3.5b (mileage), 
however, 37 U.S.C. 404 governs within and without station travel for 
PE tna webs nibs e oe SAGAR RKe eR Raws nance epetannble dived 

Mileage. (See Mileage, military personnel) 
Miscellaneous expenses 

Tuxedo rental 

Fact that civilian official of Federal Govt. was assigned duty of 
appearing as speaker on occasion requiring formal dress does not entitle 
him to reimbursement under sec. 10.5, Standardized Government 
Travel Regs., authorizing necessary miscellaneous expenditures, for cost 
of renting tuxedo, considered usual or ordinary item of clothing that is 
part of individual’s wardrgbe, and personal preference of renting rather 
than owning tuxedo does nat place item in special clothing category 
necessary for transaction of official business and reimbursable under 
SOO eee Rei cvedcakvsekeacne enced ewkans eer tanebtss 
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TRAVEL EXPENSES—Continued Page 

Official business 

Interruption due to illness or death in family 

Travel expenses incurred by civilian employee of Govt. for round trip 
from temporary overseas duty assignment to his permanent duty station 
to attend funeral of his father may not be reimbursed to employee, as 
travel performed due to illness or death of member of employee’s immedi- 
ate family is personal to employee that is not compensable under 5 U.S.C. 
836 and sec. 6.56, Standardized Government Travel Regs., authorizing 
per diem and transportation expenses to employee who while traveling 
away from his official station on official business becomes incapacitated 
CL TINS C0 Is Si in Sos ies hints dS Benes eax 299 

Union, etc., organization duty 

Travel of representatives of employee organizations and committees 
to meetings held in connection with implementation of sec. 5(b) or 6(b) 
of employee-management E.O. No. 10988 or work of cooperative im- 
provement committees may not be considered as travel other than in 
interest of employee organization represented, even though there may be 
mutual Govt. and employee benefit, and, therefore, in absence of statu- 
tory authority expenses of travel of employee representatives may not 
be paid by Govt. Modified by Comp. Gen. — (B-—156287, July 12, 
Waser Sess Sens ecbais cos. ced ees eae 454 
Overseas employees 

Home leave 

New employment agreement execution 
Locally hired employee 

Individual who, after accompanying her husband overseas incident to 
his employment by private concern, is employed by Govt. locally, with- 
out executing overseas employment agreement, is, nevertheless, entitled 
to home leave travel at Govt. expense for herself and family upon com- 
pletion of required 2 years of service and execution of agreement for 
another overseas tour of duty under sec. 7, Administrative Expenses Act 
of 1946, 5 U.S.C. 73b-3(a), since Govt. has received benefit of employee’s 
services overseas and is protected for further period of employment by 
Ce ea SS sirens as dbs kS ss eweenesneeenseddieeeseeem 444 

Residence determination 

Hawaii resident appointed for duty in U.S. who reported at own 
expense to New York City for indoctrination and training, and who 
following tour of duty in El Paso, Tex., was transferred at his request to 
Honolulu, Hawaii, may not have El Paso considered ‘‘actual residence’’ 
under sec. 7, Administrative Expenses Act of 1946 (5 U.S.C. 73b-3), to 
entitle him to expenses of round trip travel for leave purposes prior to 
serving another tour of duty under new agreement, employee having 
been born, raised, educated and married in Honolulu, leaving only to 
accept Govt. employment and returning as soon as permitted under 
agency policy, evidences Honolulu and not El Paso is ‘‘actual residence’”’ 
for purpose of 5 U.S.C. 73b-3 and, therefore, employee may not be 
allowed travel to El Paso at Govt. expense for leave purposes incident to 
Dis OD IN sis oss ood sc landowner ek ce Soe eae 136 

Place of actual residence for home leave travel purposes of individual 
who was hired locally in Hawaii—place of her husband’s temporary 
employment by private concern—is place in U.S. where she and her 
husband resided as husband and wife and where husband’s employment 
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TRAVEL EXPENSES—Continued 

Overseas employees—Continued 

Home leave—Continued 

Residence determination—Continued 

presumably will require him to return after employment in Hawaii and, 
therefore, home leave travel allowance for employee, her husband, and 
minor child may be granted on that basis 

Locally hired former Peace Corps enrollees 

Round-trip travel 

Peace Corps enrollee who upon completing tour of duty in Nepal 
elected cash ($707.70) rather than travel in kind, applying cash to pur- 
chase of round-the-world round trip ticket in anticipation of returning 
to Nepal under contract signed with Agency for International Develop- 
ment before departing for U.S., entitled under contract to reimbursement 
for return to Nepal on actual expense basis not to exceed cost by most 
direct route of class and kind of travel actually performed, in no event 
to exceed cost of economy class commercial regularly scheduled air 
travel by most direct route, may only be reimbursed actual expenses— 
one-half round trip ticket ($640.17), amount less than constructive cost 
of one-way economy class commerical air transportation by most direct 
route—and fact former enrollee did not expend full amount of cash re- 
ceived to return home vests no right in Govt. to recover unexpended 
balance of unconditional payment 
Transfers 

Government v. employee interest 

Return travel expense entitlement of postal employees who are 
involuntarily reassigned to another facility and later retransferred to 
their original facility upon occurrence of vacancy is governed by travel 
and transportation expense authority in sec. 1 of Administrative Ex- 
penses Act of 1946, 5 U.S.C. 73b—1, and sec. 6(a) of Federal Employees 
Salary Act of 1965, 39 U.S.C. 3107, which requires administrative deter- 
mination that transfer or relocation is in interest of Govt. and, therefore, 
if there is administrative determination that retransfer is in interest of 
Govt., employee may be allowed return travel and relocation expenses_ - 
Witnesses 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony at 
proceedings to enable Internal Revenue Service to determine tax lia- 
bility of taxpayer may not be paid fees and travel expenses authorized 
by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 
subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearing within meaning of 5 U.S.C. 95a, notwithstanding 
two district court cases to contrary, and sec. 7602 proceedings, informal 
and private and having no parties, but designed to obtain information 
to enable IRS to reach conclusions concerning taxpayer’s liability that 
he is free to contest, not meeting criteria of hearing, which involves 
parties, tries issues of law and of fact, and takes action that may ma- 
terially affect rights of parties, absent further judicial precedent, 5 U.S.C. 
95a may not be relied upon as authority for payment of mileage and 
witness fees to persons summoned for testimony pursuant to 26 U.S.C. 
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UNIFORMS 
Civilian personnel 
Military uniforms 
Approval requirement 

Civilian employee of Dept. of Army who while on temporary duty 
with Combat Service Support and incident to participating in field 
test exercises was directed to purchase Army field uniforms at no ex- 
pense to Govt. may not be reimbursed for cost of uniforms under Federal 
Employees Uniform Allowance Act, 5 U.S.C. 2131-2133, Army regulation 
implementing act and listing personnel authorized to wear uniforms not 
including civilian personnel participating in field exercises, and order 
directing employee to wear Army uniform clothing not having been 
predicated upon any pre-existing regulation under 5 U.S.C. 2131, nor 
authority for its use requested, conditions precedent to p-yment of 
uniform allowance provided in sec. 2131, there is no lawfui basis for 
reimbursing employee for clothing expenditures 
Military personnel 

Officers 

Additional allowance 
Reserve service transfers, etc. 

Marine Corps Reserve officer who immediately prior to appointment 
and active duty in Corps had served on active duty for more than 90 
days as officer in Air Force Reserve may not be paid additional uniform 
allowance under Armed Forces Reserve Act of 1952 (37 U.S.C. 416(b)) 
on basis of requiring different uniform, absent administrative regulation 
implementing authority in 37 U.S.C. 416(b) for payment-of allowance 
to Reserve officer who requires different uniform upon transfer to, or 
appointment in, another Reserve component; therefore, officer having 
entered on his Marine Corps Reserve tour of active duty within 2 
years after completing previous period of active duty of more than 90 
days as Reserve officer, payment of additional uniform allowance to 
him is prohibited under 37 U.S.C. 416(b)(2), and appropriate 
administrative regulation 

Reserve Officers’ Training Corps 

Foreign students 

Foreign students enrolled in Senior 4-year Reserve Officers’ Training 
Corps program pursuant tq sec. 2103(b), Reserve Officers’ Training 
Corps Vitalization Act of 1964, and exempt from citizenship and military 
service requirements of sec. 2104(b), are eligible to participate in ad- 
vanced training part of ROTC program, absent language in act or its 
legislative history to the contrary, and 1964 act regularizing longstanding 
practice of permitting foreign students to participate in Senior ROTC 
program, including advanced training, participating civilian colleges 
and other educational institutions of higher Jearning entitled to uniforms 
or monthly allowance in lieu of uniforms in kind under sec. 2110 of act 
are entitled for foreign students enrolled in program to commuted 
value of uniform as authorized by Dept. of Defense Directive 1215.10-- 
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UNIONS 

Federal service 

Employee expense reimbursement 

Travel of representatives of employee organizations and committees 
to meetings held in connection with implementation of sec. 5(b) or 6(b) 
of employee-management E. O. No. 10988 or work of cooperative 
improvement committees may not be considered as travel other than 
in interest of employee organization represented, even though there 
may be mutual Govt. and employee benefit, and, therefore, in absence 
of statutory authority expenses of travel of employee representatives 
may not be paid by Govt. Modified by 46 Comp. Gen. — (B-156287, 
July 12, 1966) 

VEHICLES 

Government 

Nonuse 

Requirement to use 

Civilian and military personnel employed by district office of U.S. 
Army Audit Agency attached to U.S. Army, Hawaii, for administrative 
and logistical support, may not be reimbursed cost of using privately 
owned automobile for loca) trave) incident to official business, Hawaii 
Army Commander having issued regulations prescribing use of Govt. 
transportation for official business, and although Commander does not 
have authority to make decisions affecting management of Audit Agency 
employees, requirement for use of Govt. transportation in performance 
of official duties not directly affecting employee management, any deci- 
sion by district manager of Agency concerning local travel is within 
purview of regulation, and Govt. transportation being available, em- 
ployees may not be reimbursed cost of operating privately owned auto- 
mobiles on official business 
Parking fees. (See Fees, parking) 
Purchases 

Limitation 

Vehicles acquired from excess property lists 

Transfers of paseenger-carrying motor vehicles between Govt. agen- 
cies with or without reimbursement as authorized under sec. 202(a), 
Federal Property and Administrative Services Act of 1949, as amended 
(40 U.S.C. 483(a)), that are within purchase limitations prescribed by 
5 U.S.C. 78 do not include transfers without reimbursement of excess 
vehicles for replacement or upgrading where equal number of vehicles 
are reported as excess and no augmentation results in number of vehicles 
authorized, or transfers from excess property lists for up to 3 months 
without reimbursement for emergency purposes when agency is unable 
to secure vehicles from motor pool system and has authority to hire 
vehicles, temporary acquisition in nature of loan eliminating hiring 
vehicles during emergencies without violating purchase limitation, 
provided appropriate controls are exercised to preclude utilization of 
loan procedures to circumvent limitations contained in 5 U.S.C. 78. 
44 Comp. Gen. 117, clarified 
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VETERANS ADMINISTRATION 

Appropriations. (See Appropriations, Veterans Administration) 
Parking facilities 

At hospitals 

Proposed lease construction arrangement for parking facilities to 
accommodate privately owned automobiles at Veterans Admin. hos- 
pital to be built in proximity to University of Chicago School of Medi- 
cine, facilities to be occupied jointly with University, and availability 
of which is necessary to acquiescence of University to building of hos- 
pital, is within purview of appropriation limitation contained in Inde- 
pendent Offices Appropriation acts beginning with fiscal year 1963, 
prohibiting payment of rental on lease agreements for accommodation 
of Federal agencies in buildings costing lessor in excess of $200,000 to 
construct, except when prospectus for lease construction has had con- 
gressional approval, and restriction applicable even though parking 
facilities will be shared with University, funds appropriated to Admin- 
istration are not available for garage facilities under lease construction 
arrangement, and prospectus for any lease construction of space for 
proposed hospital should be submitted to appropriate congressional 
committee 

Use of parking fees Veterans Admin. charges employees and visitors 
at hospitals to defray costs of operating and maintaining parking facili- 
ties, any balance to go into hospital fund, is not in accord with 38 U.S.C. 
5004, authorizing construction and maintenance of garages on Veterans 
Admin. hospital reservations, and deposit of money received from 
use of garages as miscellaneous receipts, but.not authorizing use of 
income to defray costs, and as no distinction between garage and parking 
facility as to disposition of fees collected is warranted, income from 
parking facilities is for deposit as miscellaneous receipts, and 31 U.S.C. 
484 providing that gross amounts of money received from any source 
must be deposited, without deduction, into general fund of Treasury, 
parking fees received by Veterans Admin. may not be used, absent 
specific statutory authority for use of income 
Trust funds 

Decedents’ estates 

Reserve level for payment of claims 

Receipts derived from estates of veterans who die while being furnished 
care or treatment by Veterans Administration and leave no survivors, 
next of kin, or heirs, and which pursuant to 38 U.S.C. 5220(a) vest as 
trust for use and benefit of General Post Fund, subject under sec. 5226 
to claim within 5 years after death of veteran, and authorized under 
sec. 5228 to be invested in Treasury bonds, need not be reserved in 
aggregate, and Administrator of Veterans Affairs, under broad dis- 
cretionary authority prescribed in sec. 5223 to make disbursements 
from General Post Fund for benefit of veterans receiving care or treat- 
ment, may maintain funded reserve at level related to realistic need 
for payment of sec. 5226 claims, thereby making substantial amount 
of funds available for benefit of hospitalized or domiciled veterans 
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VOUCHERS AND INVOICES 

Certifications 

Discount period 

Although certifying officer is not pecuniarily liable for amount of 
time discount: lost for failure to certify voucher within time discount 
period, even though he is subject to disciplinary action, certification 
of voucher in full amount when Govt. is entitled to take discount con- 
stitutes ‘false, inaccurate, or misleading”’ certification under 31 U.S.C. 
82c and certifying officer is liable for amount of discount lost; therefore, 
where vouchers are not presented for certification due to administrative 
delays in securing signatures on supporting documents, certifying 
officer may not be assessed discount lost on vouchers covering support- 
ing documents correctly submitted by contractor, however, he is liable 
where full amount was paid incident to document corrected under 
rule that discount period begins to run on date of receipt of material 
or service or date of receipt of correct invoice, whichever is later, and 
certification of voucher having occurred during discount period, certi- 
fying officer is responsible for discount lost on payment 

WITNESSES 

Hearings v. investigation proceedings 

Witnesses summoned pursuant to 26 U.S.C. 7602 to give testimony 
at proceedings to enable Internal Revenue Service to determine tax 
liability of taxpayer may not be paid fees and travel expenses authorized 
by 5 U.S.C. 95a—Administrative Expenses Act of 1946—for witnesses 
subpoened to appear at departmental hearings, sec. 7602 investigation 
not constituting hearings within meaning of 5 U.S.C. 95a, notwith- 
standing two district court cases to contrary, and sec. 7602 proceedings, 
informal and private and having no parties, but designed to obtain 
information to enable IRS to reach conclusions concerning taxpayer’s 
liability that he is free to contest, not meeting criteria of hearing, which 
involves parties, tries issues of law and of fact, and takes action that 
may materially affect rights of parties, absent further judicial precedent, 
5 U.S.C. 95a may not be relied upon as authority for payment of mileage 
and witness fees to persons summoned for testimony pursuant to 26 


WORDS AND PHRASES 
“‘Compatible”’ 

Under invitation for expansion of existing coaxial switching system 
providing that new equipment “shall be compatible with Govt-owned 
equipment presently installed in plant,’’ low bid offering new product 
thereby reducing costs to Govt. may be considered, as “compatible” 
requirement is not as limiting as ‘‘brand name or equal’’ provision that 
narrows competition to products “equivalent” to specified brand, nor 
does it mean new equipment must be interchangeable with installed 
equipment, but means only that expanded system function as complete 
unit, without one portion of system adversely affecting performance of 
any other portion; therefore, upon determination that product offered 
conforms technically to specifications and that engineering experience 
and production capability essential to performance of contract have been 
met, award may be made to low bidder 
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WORDS AND PHRASES—Continued 
‘Household goods” 

Reshipment or transshipment of privately owned motor vehicle of 
member of uniformed services whose orders for overseas duty are amend- 
ed, canceled, or revoked not falling within purview of act of Dec. 23, 
1963 (37 U.S.C. 406a), providing reimbursement to member for travel 
of dependents and shipment of household goods under permanent 
change-of-station orders subsequently modified, canceled, or revoked, 
may not be authorized under principle applied prior to act, pursuant to 
E.O. No. 10053, dated Apr. 20, 1949, that Govt. having assumed control 
of shipment of household goods was responsible upon amendment or 
cancellation of orders for delivery to proper station, term “household 
goods” as defined in par. M8000-2.2 of Joint Travel Regs. not including 
privately owned vehicle, and 10 U.S.C. 2634 providing for ocean ship- 
ment of vehicle incident to permanent change of station, silent as to 
shipment of vehicle when orders are amended, canceled, or revoked, 
shipment at Govt. expense may not be authorized 
“‘Request’’ 

Bid reciting ‘‘Progress Payments Are Requested” under invitation 
that did not provide for progress payments but for payments upon 
delivery and acceptance of items is nonresponsive bid, even though in 
ordinary sense word “request” is precatory in nature as its precise 
meaning depends upon existing circumstances, and request for progress 
payments subject to two possible meanings, to permit explanation of 
request would place bidder in position to affect responsiveness of bid_- 
“Two bites at the apple” 

Showing of place of manufacture other than f.o.b. transshipment 
port designated, information requested under two sections, identified as 
place of delivery and place for inspection and acceptance, of invitation 
requiring delivery to port free of expense to Govt. does not create an 
ambiguity—neither does invitation—but an inconsistency, and freight 
costs essential to evaluation of bid, inconsistency may not be explained 
to prejudice of other bidders or to effect responsiveness of bid; therefore, 
bidder confirming there was no intent to make delivery free of expense 
to Govt., designation of delivery f.o.b. to port was mistake, and rule 
prohibiting bidders ‘‘two bites at the apple” is applicable, for to permit 
bidder to explain information, proper when not inconsistent with rea- 
sonable interpretation of bid, would serve to undermine integrity and 
harm competitive bidding system, despite possibility of immediate lower 
price advantage__......_.___- SimegokudmkGeanidete alata tera 800 
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